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KNOXVILLE:  SEPTEMBER  TERM,  1853. 

Blair  and  Ghxenwateb,  adms.  vs.  David  SNODOBAfis  and 
Jacob  Lton,  et  dU. 

Will.  Retogatton.  Executory  Contract ;  tale  of  land  6y,  prmnoudy  devited. 
Where  a  testator  bj  executory  contract,  sells  land  which  he  had  previously 
devised  by  will;  in  the  view  of  a  court  of  equity,  such  sale  operates  as  a 
revocation  of  the  will  pro  tawto,  provided  the  contract  of  sale,  be  such  as 
the  court  can  in  view  of  well  settled  principles,  specifically  execute.  Don- 
okoo  vs.  Zm,  1  Swan  R.,  cited  and  approved. 

SPEOino  PcRPORMAXci.  Breach  of  Contract,  Bemedy.  It  being  a  higher 
and  more  perfect  remedy  than  the  damages  which  a  court  of  law  may 
award  for  a  breach,  it  is  a  matter  of  course,  that  a  court  of  equity  will 
decree  a  specific  performance  of  a  contract  for  the  sale  of  real  property,  in 
the  absence  of  any  valid  objection.  As  when  the  contract  is  in  writing, 
signed  by  the  party  to  be  charged,  for  an  adequate  consideration,  certain 
in  its  terms,  fair  in  all  its  parts,  and  capable  of  being  performed. 

Statute  of  Frauds.  The  Form  of  the  TnMtnment,  The  form  of  an  instru- 
ment purporting  to  be  a  contract  for  the  sale  of  real  estate,  is  not  material, 
the  statute  of  frauds  merely  requiring  that  the  contract  or  some  memoran- 
dmm  ornote  th^eof,  shall  be  in  writing.  Nor  is  it  essential  to  its  validity, 
that  the  whole  should  be  comprised  in  a  single  document  If  it  can  be 
clearly  and  plainly  defined  firom  any  writings  of  the  party  —  or  even  from 
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Blair  &  Gillenwater,  adinW$.  v%,  David  Stnodgrass  &  Jacob  Ljon,  a  o/i. 

his  correspondence  it  will  eufBce.  Bat  when  several  papers  are  relied 
upon,  as  written  evidence  of  a  contract  for  the  sale  of  land  —  these  papers 
must  contain  inirirmic.  proof  that  they  relate  to  the  same  contract ;  for  if  the 
court  cannot  ascertain  the  terms  of  the  same  from  the  writing  or  from  9om§ 
ether  writing  to  which  it  refers^  with  reasonable  certainty,  the  writing  does 
not  take  the  case  out  of  the  statute. 

Contract.  Vagueneu,  Parol  Proof  to  Explain,  It  is  a  well  settled  rule 
under  the  statute  of  frauds,  that  when  divers  writings  are  relied  upon  to 
elucidate  a  contract  for  the  sale  of  land,  parol  proof  is  not  admissible  to 
connect  or  explain  them,  or  to  show  that  the  several  writings  relate  to  the 
same  transaction. 

WilIm  Reniduary  Olaitse,  Contttr nation.  When  the  testator  had  already 
made  provision  for  the  children  of  his  son  J.  S.,  decM,  and  by  the  residu- 
ary clause  of  the  will  bequeathed  the  fund  equally  to  all  his  heirt,  "  except 
that  G.'s  children  and  F.'s  children  "  ( who  were  the  children  of  his  daugh- 
ter who  had  been  twice  married,)  were  to  have  an  equal  part  or  one  share 
with  his  other  hnrny  held,  that  by  the  word  AWr«,  the  testator  meant  Am 
ehildrenf  and  that  the  heirs  of  J.  S.  were  excluded. 


FROM  8DLLIVA.X. 


This  was  a  bill  filed  in  the  Chancery  Court  at  Jones- 
borough,  by  the  complainants  as  administrators  "  with  the 
will  annexed,"  of  William  Snodgrass,  deceased,  against 
David  Snodgrass  and  other  heirs  and  devisees  of  the  said 
testator,  and  Jacob  Lyon,  asking  a  construction  of  said 
will,  which  is  sufficiently  quoted  in  the  opinion,  in  refer- 
ence to  the  interest  of  the  "heirs  of  James  Snodgrass," 
under  the  residuary  clause  thereof — and  asking  the  con- 
struction of  a  certain  contract  in  writing,  which  is  also 
quoted  in  the  opinion,  whereby  the  testator  sold  to  said 
Jacob  Lyon  certain  tracts  of  land  —  subsequent  to  the 
execution  of  the  will,  which  had  been  devised  by  the 
same  to  the  "  heirs  of  James  Snodgrass,  deceased ;"  espe- 
cially in  relation  to  the  effect  of  said  contract  upon  said 
devise.  Testimony  was  produced  before  the  Chancellor, 
to  show,  that  part  of  the  land  sold  to  Lyon  was  the  same 
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devised  to  "James  Snodgrass'  heirs,"  and  that  the  h'nes 
and  boundaries  were  shown  to  Lyon  at  the  time  of 
the  contract,  and  that  the  reason  they  were  not  more 
minutely  described  in  the  written  contracts,  was  the 
want  of  skill  in  the  draftsman  thereof.  The  testator  was 
induced,  as  appears  in  proof^  to  sell  said  land,  by  the 
request  of  the  devisees,  and  upon  verbal  condition  that 
they  were  to  be  reimbursed  in  money.  It  appears  in 
proof  also,  that  the  legatees  mentioned  by  the  designa- 
tion of  "  Joel  Gillenwater's  children  and  John  Fleming's 
children,"  are  the  children  of  testator's  daughter  who  was 
twice  married.  The  bill  submits  multiplied  questions, 
in  reference  to  the  proper  adjustment  of  the  rights  of 
the  heirs  and  devisees,  which  it  is  not  important  to 
notice ;  the  Chancellor,  ( Hon.  Thomas  L.  Williams, ) 
among  many  other  things  not  necessary  to  be  here 
stated,  decreed,  a  specific  performance  of  the  contract 
■#ith  Jacob  Lyon,  for  the  land  devised  to  the  "heirs  of 
James  Snodgrass, "  and  subsequently  sold  to  him ;  that 
the  conveyance  to  Lyon  was  a  revocation  of  the  devise 
to  the  heirs  of  James  Snodgrass;  and  that  said  heirs 
were  not  entitled  to  the  purchase  money,  or  to  any 
interest  under  the  residuary  clause  of  said  will;  from 
which  decree  the  "heirs  of  James  Snodgrass  appealed  to 
this  court. 

Nelson,  for  Complainants. 

1.  The  receipts  executed  by  the  legatees,  or  those 
representing  them,  for  the  sums  therein  specified  as  being 
"by  bequest,"  having  been  given  after  the  date  of  the 
will,  and  for  the  same  amounts  mentioned  in  it,  operated 
as   ademptions   of  the  legacies.      2  Story's  Eq.,   §   1111, 
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and  note  2  to  p.  508,  4th  ed.     Ward  on    Legacies,  16 
Law  Lib.,  134-135.    2  Spence's  Eq.,  J.,  427-8-9. 

2.  If  the  principle  —  stated  in  2  Story,  §  1115,  and 
Ward  on  Legacies,  136  —  is  correct  that  the  doctrine  of 
constmctiye  satisfaction,  or  ademption  of  legacies,  does 
not  apply  to  the  devise  of  a  mere  reddue^  then  the  sums 
receipted  for  as  "donations"  should  not  be  accounted  for 
by  those  who  thus  receipted,  and  are  entitled  by  the  will 
to  the  residuum.  But  if  this  rule  has  been  modified  — 
or,  if  its  true  meaning  is,  that  the  devise  of  a  residue  is 
not  a  satisfaction  of  a  previous  legacy  or  a  previous  debt, 
(as  may  fairly  be  inferred  from  the  cases  cited  in  2 
Bpence's  £q.  J.,  434,  455,)  then  the  donees,  being  also 
residuary  legatees,  should  account  for  the  "donations" 
out  of  their  shares  of  the  residuum,  so  as  to  produce 
that  perfect  equality  in  the  distribution  of  his  estate, 
which,  both  by  the  eighth  and  residuary  clauses  in  his 
will,  and  all  his  acts  subsequent  to  its  date,  seems  to 
have  been  the  cardinal  object  of  the  testator. 

3.  The  legacy  to  Nancy  Meek,  did  not  lapse  by  her 
death  in  the  lifetime  of  the  testator,  because  she  died 
leaving  issue,  which  issue  was  living  at  the  death  of  the 
testator.  The  will  is  dated  11th  May,  1842,  and  the 
case  is  within  the  3d  and  5th  sections  of  the  Act  passed 
5th  Feb.  1842,  Nic.  Sup.,  147. 

4.  The  agreements,  made  by  the  testator  after  the 
date  of  his  will  to  convey  to  Jacob  Lyon  the  two  plan- 
tations devised  to  the  heirs  of  James  Snodgrass,  operated 
as  a  revocation  of  the  devise,  and  they  are  not  entitled 
to  any  part  of  the  purchase  money.  4  Kent,  6th  ed., 
528  to  530.  Walton  vs.  WdUon,  7  J.  C.  R,  267  to  274. 
1  Jarman  on  Wills,  130  m.,  145  m.    Powell  on  Devises, 
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19  Law  lib.,  321,  and  331  note.  Brydges  vs.  CJumdos^ 
2  Sumnert  Vesey,  417-18  not€6,  486  text,  437  note  i. 
Bennet  vs.  TankerviUey  19  Vesey,  178,  and  note  2,  p. 
179.  Adam%  vs.  Winne^  7  Paige,  97.  Plawden  vs. 
Hyde^  9  Eng.  Law  and  Eq.  R.,  243.  3  Greenl.  Cruise, 
106,  §  68,  107,  §  62,  and  note  to  p.  109,  §  69.  See  1 
Swan's  Reports,  119. 

These  agreements  are  not  void  for  uncertainty.  Pa- 
rol evidence  is  admissible  to  explain  them.  1  Greenl. 
Ev.,  404,  §  282,  p.  409;  §  286;  §  287;  §  288;  p.  339,' 
prop,  v.;    p.  340,  §  287. 

The  lands  intended  to  be  sold  were  shown  to  the 
vendee,  together  with  the  deeds  describing  them  on  the 
day  of  sale ;  and  as  upon  one  construction  the  description 
of  one  of  the  tracts  was  omitted  by  mistake,  it  is  not 
contrary  to  the  statute  of  frauds  or  the  course  of  a  Court 
of  Equity  to  let  in  parol  proof  to  show  whixjh  lands 
were  intended.  2  Story's  Eq.,  4th  ed.,  94,  §  770  a. 
Meigs'  Dig.,  203-4,  No.  3,  544,  No.  1003. 

But  giving  the  instrument  the  proper  punctuation, 
and  the  five  tracts  are  made  which  D.  Snodgrass  says 
the  testator  showed  Lyon. 

The  two  instruments  were  executed  on  the  same  day 
and  should  be  construed  together,  and  when  thus  con- 
strned,  they  show  clearly  enough  that  the  intention  was 
to  sell  the  tract  on  which  the  old  residence  stood,  the 
mill  tract,  the  Jones  tract  and  one  half  the  Canole,  and 
J.  Snodgrass  tract. 

Under  all  the  circumstances,  the  administrators  with 
the  will  annexed,  had  the  power  to  enter  into  the  agree- 
ment with  Lyon  to  convey  the  lands  intended  to  be 
sold,  and  to  pay  compensation  for  the  two  small  tracts 
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which  he  had  agreed  to  convey,  and  to  which  he  had 
no  title,  and,  having  done  so,  the  case  stands  upon  the 
same  footing  as  if  a  bill  for  specific  performance  had 
been  filed  by  Lyon,  and  the  contract  had  been  admitted 
in  the  answer.  No  cross  bill  necessary,  because  two  of 
the  heirs  are  complainants  and  none  of  the  heirs  of  tes- 
tator, object. 

5.  The  declarations  of  the  testator,  as  to  his  intention 
to  sell  the  land,  and  to  give  part  of  the  proceeds  to 
the  heirs  of  James  Snodgrass,  were  not  admissible  in 
evidence,  and  cannot  have  the  effect  to  entitle  them  to 
the  proceeds  of  sale.  1  Jarraan  on  Wills  349  note,  350 
m.,  351  note  1.,  376  note  1.  Lovelass  on  Wills,  23  Law 
Lib.,  189.      3  Greenl.  Cruise  p.  122,  No.  89. 

Such  deliberations,  if  admitted,  would,  in  effect,  make 
a  new  will  for  the  testator,  contrary  to  the  statute  of 
firands.  .Ward  on  Leg.  16  Law.  Lib.  7.  Watki/ns  vb. 
Flaraj  8  tedell's  Law,  374.  Stowe  vs.  DwvtSy  10  Lre- 
dell's  Law  R.  431. 

Treated  as  promises,  the  will,  being  revocable  and 
inefiEectual  until  the  death  of  the  testator,  was  no  consid- 
eration. And  the  fact  that  the  heirs  had,  of  their  own 
accord,  determined  to  remove  to  Missouri,  and  that  the 
testator,  at  their  request,  sold  the  land  and  declared  his 
intention,  out  of  the  proceeds  to  give  them  an  outfit,  but 
was  prevented  from  doing  so  by  his  death,  does  not 
bring  the  case  within  the  operation  of  any  known  rule 
of  law,  because  the  promise  was  verbal  —  made  at  the 
Bolicitation  and  risk  of  the  heirs — without  any  consider- 
ation whatever  on  their  part,  either  of  detriment  to 
themselves  or  benefit  to  the  party  promising  —  without 
even  a  removal  to  Missouri  in  the  testator's  lifetime  — 
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and  was,  in  every  sense,  ivudum  pactum.    1    U.  S.  Eq. 
Dig.,  24,  No.  114.      3  Greenl.  Cruise,  113,  No.  75. 

The  cases  in  which  promises  were  made  by  devisees 
and  execntors  taking  a  beneficial  interest  under  a  will, 
in  consequence  of  which  the  testator  failed  to  insert  a 
provision  in,  or  make  an  alteration  of  his  will,  are  cases 
of  fraud,  wholly  inapplicable  to  a  mere  promise  to  make 
a  will,  or  to  do  some  other  act  in  lieu  of  the  provision 
contemplated  by  a  will.  If  the  will  was  revocable,  the 
testator's  verbal  agreement,  without  consideration  to  make 
an  advancement,  was  equally  so. 

6.  The  testator,  on  a  division  of  his  own  money 
among  his  children,  caused  six  hundred  dollars  of  his 
own  money  to  be  loaned  to  Jesse  J.  Jones,  and  took 
Jones'  note  payable  to  the  heirs  of  James  Snodgrass. 
He  retained  the  note  in  his  own  hands,  never  delivered 
it  to  the  heirs,  and  collected  three  hundred  and  eighty 
dollars  of  the  amount.  This  was  not  a  valid  gift  to  the 
heirs.  It  was  void  for  the  want  of  consideration,  and 
because  of  the  non-delivery  of  the  note.  See  2  Kent's 
Com.,  6th  ed.,  438  to  440.  In  the  case  of  Brwnson  vs. 
Branson^  Meigs  630,  the  facts  on  which  the  opinion  of 
the  court  was  predicated  were,  (See  opinion  p.  p.  641-2) 
that  the  notes  were  actually  delivered  to  the  donee  and 
suit  brought  upon  one  of  them  for  his  use  in  the  lifetime 
of  the  donor,  and  that  case  substantially  recognizes  the 
principle  that  delivery  is  absolutely  essential  to  the 
validity  of  a  gift. 

But  if  this  proposition  is  erroneous,  there  can  be  no 
question,  that  as  the  gift  was  made  subsequent  to  the 
date  of  the  will,  it  operated  as  an  ademption  of  the 
pecuniary  legacy  of  five  hundred  dollars  to  the  heirs  of 
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James   Snodgrass.     See   authorities  cited  in   support  of 
proposition  1. 

7.  The  heirs  of  James  Snodgrass  are  not  included 
in  the  residuary  clause,  and  are  not  entitled  to  any  part 
of  the  residue.  Although  the  words  "other  heirs"  in 
the  sixth  clause  are  used  in  such  a  manner  as  to  show, 
by  implication,  that  the  testator  regarded  James  Snod- 
grass' heirs  as  part  of  his  heirs,  yet  ii  is  manifest  that 
this  is  not  the  sense  in  which  the  words  —  to  be  equally 
divided  amongst  all  my  Iieira  —  are  used  in  the  residue 
ary  clause;  for,  the  words  which  immediately  follow  — 
"giving  to  Joel  Gillenwater's  children  and  John  Flem- 
ing's children  an  equal  part,  or  one  share  with  my  other 
heirs  —  show,  conclusively,  that  the  testator  knew  the  dif 
ference  between  his  own  heirs  and  his  son's  heirs,  and 
between  children  and  grand-children.  See  JSay  vs.  Oon- 
nevy  8  Hum.,  633,  634.  TvnhberlaJce  vs.  Harris^  7  Ired. 
Eq.,  189,  and  1  U.  S.  Eq.  Dig.,  357,  No.  336. 

When  providing  for  the  division  of  his  property,  the 
testator  uses  the  word  "heirs"  to  signify  his  own  chil- 
dren, and  his  intention  in  the  residuary  clause  was  to 
give  what  he  styles  "the  overplnsh"  to  his  own  chil- 
dren (except  Jane  Fleming,)  and  to  exclude  Jane  Flem- 
ing by  the  substitution  of  her  children.  Ward  on  Leg- 
acies, 16  Law  Lib.,  55-6.  1  U.  S.  Eq.  Dig.,  860,  No. 
407. 

8.  Tlie  words  in  the  seventh  clause  —  "as  they  have 
got  their  proportionable  part  of  my  estate  already"  — 
when  taken  in  connection  with  the  special  provision  in 
the  last  clause  in  favor  of  Joel  Gillenwater's  children  and 
John  Fleming's  children,  (i.  e.  the  children  of  Jane 
Fleming,)  show  that  it  was  the  intention  of  the  testa- 
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tor  to  exclude  Jane  Fleming  from  any  share  of  the 
residne.  See  cases  cited  in  3  H.  S.  Eq.  Dig.,  294,  No. 
88;    215,  No.  297.      1  U.  S.  Eq.  Dig.,  368,  No.  74. 

The  word  ^^overplush"  is  sufficient  to  pass  the  residue 
of  the  testator's  estate.  The  case  cited  in  behalf  of  de- 
fendants, from  1  Swan,  431,  does  not  sustain  the  proposi- 
tion assumed,  because  in  that  case  the  codicil  revoked 
the  gift  of  the  residue  to  Harriet,  and  her  share  was 
undisposed  of  by  the  will — that  share  being  a  residuary 
interest.  But  the  devise  to  James  Snodgrass'  heirs  is 
specific,  and  whenever  it  was  revoked  by  the  sale  of  the 
land,  the  proceeds  of  that  sale  fall  into  the  residuum 
according  to  Donohoo  vs.  Zea^  Swan's  Reports,  122,  and 
Wakon  vs.  Walton^  7  J.  C.  R.,  and  numerous  other  au- 
thorities before  cited. 

We  omitted  to  answer  the  statement  that  James 
Snodgrass'  heirs  will  be  deprived  of  the  greater  part  of 
their  interest  in  the  estate.  They  get  nearly  as  much 
now  as  the  others,  and  if  the  contract  for  the  sale  of 
the  land  is  annulled,  they  will  get  greatly  more.  See 
Will  and  Master's  Reports. 

10.  The  two  instruments  can  be  connected  without 
violation  of  the  statute  of  frauds  —  because  they  bear 
date  on  the  same  day — relate  to  the  same  transaction  — 
are  proved  by  D.  Snodgrass  to  have  been  executed  for 
the  same  purpose,  and  are  so  treated  in  all  the  plead- 
ings. 

In  1  Oreenleaf  §  268,  it  is  said  —  "It  is  not  neces- 
sary that  the  written  evidence  required  by  the  statute  of 
frauds,  should  be  comprised  in  a  single  documentj'^  &c. 
"It  is  sufficient  if  the  contract  can  he  plcdrdy  made  mit 
in  its  terms  from  any  writings  of  the  party ^'^  &c. 
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In  the  note  to  2  Greenleaf's  Cruise,  p.  50,  top,  (be- 
ing vol.  iv.)  it  is  said,  among  other  things,  "All  con- 
temporaneous writings  relating  to  the  same  subject  mat- 
ter, are  admissible  in  evidence."  4  Greenleaf's  Cruise, 
Title  32,  ch.   3,  §  3,  and  note. 

See  also  CoUs  vs.  Trecothicky  9  Vesey,  250,  and  note 
9  to  p.  253  a.     AUm  vs.  Bmnety  3  Taunt.,  375. 

Deadbigk,  for  Complainants. 

After  the  execution  of  his  will,  the  testator  sold  his 
lands  to  Jacob  Lyon,  These  lands,  by  the  terms  of  the 
will,  were  devised  to  the  heirs  of  James  Snodgrass. 

On  the  sale  of  the  lands,  the  testator  executed  the 
two  papers  found  in  the  Becord  at  p.   84:  and  85. 

The  first  is  an  article  of  agreement  signed  by  Wil- 
liam Snodgrass  and  Jacob  Lyon.  The  operative  lan- 
guage is,  "That  said  William  Snodgrass  has  this  day 
bargained  and  sold  said  Jacob,  several  tracts  or  parcels 
of  land,  all  joining  my  old  residence ;  also  two  tracts 
called  the  mill  tracts,  also  the  Jones'  tract,  and  one 
half  the  Cahole,  and  J.  Snodgrass'  tract,"  &c.,  dated, 
May  22,   1849. 

The  second  —  a  paper  not  under  seal,  signed  by  Wm. 
Snodgrass,  binding  himself  to  make  a  title  to  Jacob 
Lyon.  The  operative  words  of  which  are,  "Have  this 
day  bargained  and  sold  to  Jacob  Lyon,  a  certain  parcel 
of  land,  which  said  Wm.  Snodgrass  binds  myself  to  have 
said  land  surveyed  and  run  out,  and  make  said  Jacob 
Lyon  a  good  warrantee  deed,"  Ac,  dated.  May  22,  1849, 

By  David  Snodgrass  it  is  proved,  that  he  went  with 
his  father   and  Jacob   Lyon   to  look  at  the  lands,  and 
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tlie  bonndaries  of  the  lands  were  shown.  That  witness 
drew  the  papers,  and  that  the  want  of  sufficient  accnracy 
in  the  description,  was  on  account  of  his  want  of  skill. 

The  question  presented  upon  these  facts  is,  whether 
they  operate  as  a  revocation  of  the  will  as  to  the  lands 
devised  to  the  heirs  of  James  Snodgrass. 

On  behalf  of  the  complainants,  we  insist  that  they  do. 

1.  If  after  the  date  of  a  will,  the  testator  contracts 
for  the  sale  of  land  devised,  if  that  contract  is  obligatory 
on  the  testator,  it  operates  a  revocation  of  the  will.  1 
Jarman,  145,  margin.  2  Am.  L.  Oases,  673,  citing  5 
J.  0.  R,  441.  7  J.  0.  R,  258.  7  Paige's  R,  97.  (See 
page  four  of  this  brief.) 

2.  But  it  is  insisted  that  the  instruments  executed 
by  Wm.  Snodgrass,  on  the  22d  of  May,  1849,  do  not 
operate  a  revocation,  because  as  alledged,  they  are  void 
for  nncertainty. 

To  this  we  answer — 

1.  The  paper  signed  by  Snodgrass  alone,  does  not 
on  its  face  refer  to  the  other  agreement.  It  is  therefore 
not  limited  to  any  particular  tract  of  land.  Yet  it  is 
a  sufficient  compliance  with  the  statute  of  frauds,  and 
taken  in  connection  with  the  proof  of  David  Snodgrass 
sufficiently  indicates  the  lands  intended  to  be  conveyed. 

2.  Construing  both  papers  as  one  and  the  same 
transaction,  as  they  really  were,  there  is  no  patent  am- 
biguity. 

The  difficulty  is  presented  upon  the  phraseology  of 
the  agreement;  ^^all  adjoining  my  old  residence,  also 
two  tracts  called  the  mill  tracts,"  &c.  This  language, 
it  is  insisted,  upon  its  face  excludes  the  farm  on  which 
the  testator  resided — and  that  parol  evidence  cannot  be 
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heard  to  bIiow  that  it  was  in  point  of  fact  intended  to 
be  included. 

We  understand  the  rule  to  be,  that  if  the  intention 
of  the  party  is  sufficiently  ascertained  in  the  instrument, 
but  the  persons  or  things  to  which  that  intention  ap- 
plies are  inaccurately  described,  that  parol  evidence  is 
admissible  to  show  to  whom  and  to  what  such  intention 
really  applied.  1  Greenl.,  §  290,  299,  300,  285,  29T.  3 
Hump.,  267,  272.  U.  S.  Eq.  Dig.,  322,  No.  367,  369. 
8  Hay.,  40.  2  Tenn.,  49.  6  Hump.,  447.  See  1  Meigs' 
Dig.,  487,  citing  most  of  the  above  authorities. 

Thus  in  illustration  of  the  rule,  ^^  certain  premises 
were  leased,  including  a  yard,  described  by  metes  and 
bounds,  and  the  question  was  whether  a  cellar  under 
the  yard  was  or  was  not  included  in  the  lease ;  verbal 
evidence  was  held  admissible  to  show,  that  at  the  time 
of  the  lease,  the  cellar  was  in  the  occupation  of  another 
tenant,  and  therefore,  that  it  could  not  have  been 
intended  by  the  parties,  that  it  should  pass  by  the 
lease."     1  Qreenleaf,  §  286. 

If  then  a  fact  inconsistent  with  an  intention  to  pass 
the  cellar  in  the  case  put,  is  admissible  to  show,  that 
allliough  the  language  might  import  such  an  intention, 
yet  no  such  intention  existed,  we  submit  that  it  is 
admissible  in  this  case,  to  show  by  parol  a  fact,  that 
shows  the  intention  of  the  testator  to  pass  or  convey 
the  farm  on  which  he  resided. 

This  view,  it  is  submitted,  is  much  strengthened  by 
the  provision  in  the  agreement  that  Snodgrass  will  sur- 
render by  the  first  of  September,  aU  the  premises, 
except  buildings  enough  to  save  the  crop  on  hand. 

These   buildings  were  on  the   home   place,  and   the 
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reservation  of  the  ont-bnildings  to  save  the  crop,  shows 
an  intention  to  pass  the  whole. 

Again,  the  word  residence,  means  a  house  of  abode, 
and  lands  adjoining  my  residence,  maj,  or  may  not 
inclnde  the  dwelling;  and  so  the  force  of  the  expres- 
sion does  not  exclude  the  idea  of  a  sale  of  the  home 
place;  therefore,  it  is  competent  to  prove  the  circum- 
stances that  surrounded  the  testator  at  the  time,  and  in 
reference  to  which  he  used  the  words. 

Purchase  money  due  on  land  will  not  pass  by  a  devise 
of  the  land.     2  Am.  L.  Cases,  citing  7  Paige's  R.,  97. 

The  devise  of  the  proceeds  of  land  is  removed  by 
the  sale  of  the  land.      1  Eq.  Dig.,  389,  No.  872. 

M.  T.  Hatkbs,  for  John  and  Jane  Fleming. 

What  part  of  the  testator's  estate,  does  Jane  Fleming 
take,  under  the  siosth,  severUh^  and  residuary  clauses  in 
his  will? 

1.  In  the  latter  part  of  the  sixth  clause,  the  testa- 
tor directs,  that  six  negroes  be  given  to  the  heirs  of 
James  Snodgrass,  out  of  them  now  on  the  plantation; 
and  the  others  to  he  equally  divided  among  Ms  ^^othear 
hairs:' 

By  this  clause  in  the  will,  the  testator  evidently 
meant,  that  after  the  specific  legacy  of  six  negroes  to 
the  heirs  of  James  Snodgrass,  deceased,  all  the  balance 
of  the  negroes,  remaining  on  the  plantation,  should  be 
equally  divided  among  his  children;  or  as  he  calls  them, 
"  heirs^'  Jane  Fleming,  is  a  child  and  heir,  and  there- 
fore, is  entitled  under  this  clause,  to  an  equal  share 
with  the  o&er  children,  in  the   negroes   remaining  on 
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the  plantation,  after  the  specific  legacy  to  the  heirs  of 
James  Snodgrass. 

2.  The  seventh  clause  gives  to  Jane  Fleming  a 
pecuniary  legacy  of  $550,  and  these  words  are  added, 
"  as  they  have  got  their  proportionable  part  of  my  estate 
already." 

And  the  residuary  clause  directs  that  the  "overplush" 
of  the  testator's  estate,  be  equally  divided  among  "all" 
his  "heirs,"  giving  Joel  Gillenwatdr's  children  and  John 
Fleming's  children,  an  equal  part  or  one  share  with 
his  "other  heirs." 

Is  Jane  Fleming  excluded  from  any  share  in  the 
residuary  clause?  The  intention  of  the  testator  is  the 
great  end  to  be  aimed  at  in  the  construction  of  the 
will;  but  this  intention  is  to  be  collected  from  the 
words  used  by  the  testator.  Vide  New  Law  Lib.,  vol, 
1,  Ko.   3,  p.   243,  and  note  h 

Extrinsic  evidence  is  not  admissible  to  alter,  detract 
from,  or  add  to  the  terms  of  a  will.  Vide  1  Jarman 
on  Wills,  marg.   p.  358,  note   1. 

All  the  parts  of  a  will  are  to  be  construed  together, 
in  relation  to  each  other,  and  so  as  if  possible,  to  form 
a  consistent  whole;  but  if  several  parts  are  absolutely 
irreconcilable^  the  latter  must  prevail.  Vide  1  Jarman 
on  Wills,  p.  411,  412. 

The  court  is  bound  to  give  effect  to  every  word  of 
a  will,  without  change  or  rejection,  provided  an  effect 
can  be  given  to  it,  not  inconsistent  with  the  general 
intent  of  the  whole  will  taken  together.  Vide  1  Jar- 
man on  Wills,  p.  411,  note  1. 

An  heir  is  not  to  be  excluded  by  implication,  unless 
that  implication  imparts  such  a  strong  probability,  that  a 
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contrary  intention  cannot  be  supposed.  Vide  1  Jannan 
on  Wills,  p.  466. 

Negative  words,  merely,  without  words  of  exclusion, 
are  not  sufficient  to  exclude  the  title  of  the  heir  or  next 
of  kin.      Vide  2   Jarmon   on    Wills,  p.  741. 

Where  the  testator  has  used  technical  words^  he  is 
presumed  to  employ  them  in  their  legal  sense,  unless  the 
context  clearly  indicates  to  the  contrary.  Vide  2  Wil- 
liams' on  Executors,  p.  788,  789.  Also  2  Jarman  on 
Wills,  p.  744.     Also  Kay  vs.  Conner,  8  Hump.,  p.  624. 

With  these  principles,  applied  to  the  will  of  the  tes- 
tator in  this  case,  we  must  conclude  that  it  could  not 
have  been  the  intention  of  the  testator  to  negative  the 
title  of  the  defendant,  Jane  Fleming,  by  using  the  words, 
"  as  they  have  got  their  proportionable  part  of  my  estate 
already,"  to  a  share  in  the  residuum  of  his  estate. 

Tlie  first  thing  to  be  noticed,  in  interpreting  the 
meaning  of  these  words  is  the  fact,  that  the  pecuniary 
legacy  of  $550,  is  the  smallest  of  all  the  pecuniary  leg- 
acies; and  the  words,  "as  they  have  got  their  propor- 
tionable part  of  my  estate  already,"  are  used  in  immedi- 
ate connection,  with  this  small  legacy  to  Jenny  Fleming; 
and  only  show  the  reason  why  the  testator  gave  his 
daughter  Jane  Fleming  a  smaller  pecuniary  legacy,  than 
he  had  given  any  one  of  his  "  heirs:"  These  words  have 
no  reference  to  the  residuary  clause;  they  are  used  in 
reference  to  the  pecuniary  legacies,  and  are  employed  to 
show  Jane  Fleming  and  the  other  heirs,  why  it  was  that 
this  legacy  was  so  much  smaller  than  the  others. 

If  they  had  got  their  proportionable  part  of  the  testa- 
tor^s  estate  already,  it  would  have  been  inconsistent  for 
him  to  haye  given  them  even  the  $550  legacy. 
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It  was  not  meant  that  Jenny  Fleming  had  got  her 
proportionable  part  of  the  testator's  wh4)le  estate^  because 
that  was  not  true;  but  it  was  true  that  the  testator  had 
made  unequal  advancements  to  his  children,  which  were 
finally  equalized  by  the  unequal  legacies  in  the  will; 
and  it  was  true  that  Jane  Fleming  had  gotten  that  pro- 
portion of  the  testator's  estate,  which,  in  addition  to 
$550  bequeathed  to  her,  would  mal:e  her  equal  to  the 
other  heirs  in  that  part  of  his  estate,  which  he  had 
achanced  to  his  children.  And  this  being  true,  we  must 
conclude,  that  when  the  testator  said  ^'they  have  got 
their  proportionable  part  of  my  estate  already,"  he  did 
not  mean  the  whde  of  his  estate,  but  all  except  the 
"  overplush." 

This  construction  will  make  the  will  consistent  with 
itself. 

K  it  had  been  the  intention  of  the  testator  to  exclude 
Jane  Fleming  from  a  share  in  the  residimmj  and  to 
substitute  her  children  in  her  stead,  he  would  have 
used  words  of  excliisionj  to  except  her  out  of  the  gen- 
eral technical  description  of  "heirs,"  in  the  residuary 
clause.  He  has  used  no  words  of  exclusion ;  but  so 
far  from  that  he  has  used  the  very  words  to  mdktde 
her;  for  "all  his  heirs"  as  certainly  include  Jenny 
Fleming,  as  if  she  had  been  particularly  named.  She 
is  not  only  included  in  the  word  ally  but  also  in  the 
word  heirs. 

But  even  if  the  words  in  the  seventh  clause  are 
words  of  exdimouy  then  the  words  in  the  last  clause  are 
words  of  indusiony  and  the  clauses  are  therefore  contra- 
dictory; and  if  they  are  contradictory,  the  latter  must 
prevail,  and   Jane   Fleming  takes  a   share  in  the   rest- 
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duum.  It  could  not  have  been  the  intention  of  the  tes- 
tator to  Bubstitnte  the  children  of  Jane  Fleming  in  her 
stead;  l>ecanse  he  has  employed  no  words  to  eonclvde 
Jane  Fleming  from  a  share  in  the  resichiwn.  And  the 
principle  is  clearly  settled,  that  before  one  person  can  be 
substituted  for  another,  the  testator  must  not  only  desig- 
nate the  object  of  his  gift,  but  he  must  use  words  of  a 
negative  and  exclusive  character,  as  words  which  raise  so 
strong  a  probability,  that  an  intention  to  the  contrary 
cannot  be  supposed. 

The  doctrine  of  "Double  portions"  cannot  apply  to 
Jane  Fleming,  because,  if  she  gets  all  we  ask  for  her, 
she  only  gets  a  single  portion.  A  double  portion  is  a 
double  gift  to  the  same  person.  Vide  Story^s  Eq.  Jr.  § 
1100. 

D,  T.  Patterson,  for  the  heirs  of  James  Snodgrass. 

1.  It  is  conceded  that  an  agreement  to  convey  land, 
entered  into  after  the  date  of  the  will,  if  it  is  a  valid 
agreement,  certain  in  all  its  parts,  such  as  a  court  of 
equity  would  specifically  execute,  will  operate  in  equity 
as  a  revocation  of  the  will  pro  tcmto. 

A  court  of  equity  will  not  enforce  the  specific  execu- 
tion of  a  contract  to  convey  lands,  when  the  contract  to 
convey,  rests  partly  in  writing  and  partly  in  parol — and 
parol  evidence  cannot  be  resorted  to  in  order  to  aid  or 
explain  the  written  contract.  3  Johnson's  Rep.,  418,  419 
PcurJckuTst  vs.  Y(m  CowrQxmdt^  1  J.  C.  R.,  274.  CUnan 
VB.  Cook,  1  Sch.  and  Lef.  R.,  22.  2  Story's  E.  Jr.,  767. 
1  Hump.  R.,  326. 

2.    A  court  of   equity  will  not  enforce    the   specific 
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execution  of  a  contract  to  convey  land,  when  it  would 
be  inequitable  to  do  so,  or  when  it  would  result  in  in- 
justice. It  is  a  matter  of  sound  discretion  in  the  court 
to  interfere  or  to  leave  the  party  to  his  remedy  at  law. 
2  Story's  E.  Jur.,  see  742,  750,  767,  769,  and  authorities 
cited  in  note. 

3.  The  Chancellor  erred  in  decreeing  the  specific 
execution  of  the  contract  mentioned  in  the  instruments 
of  writing  signed  by  William  Snodgrass,  and  set  ont  at 
p.  84,  85,  and  86,  of  the  manuscript,  on  the  prayer  of 
the  defendant  Jacob  Lyon.  The  purchaser  should  have 
filed  a  cross  bill  praying  for  that  specific  relief,  against 
the  heirs  of  James  Snodgrass.  3  Daniell's  Chancery 
Practice,  1742,  1743-4.    10  Hump.  R.,  238. 

4.  It  is  insisted  that  under  the  residuary  clause  of 
the  last  will  and  testament  of  William  Snodgrass,  the 
heirs  of  James  Snodgrass  are  entitled  to  one  distributive 
share  of  the  "  overplus." 

It  is  manifest  from  the  language  of  the  sixth  clause 
of  said  last  will  and  testament,  that  the  testator  did  not 
intend  to  discriminate  between  his  children  and  his 
grand  children. 

It  is  true  he  speaks  of  the  defendants  in  said  sixth 
clause,  as  the  heirs  of  James  Snodgrass.  But  in  the 
same  clause  and  in  regard  to  the  same  subject  matter, 
the  testator  speaks  of  his  own  children  as  my  "other 
heirs."  Thus  clearly  demonstrating  that  the  testator  did 
not  intend  to  discriminate  among  his  heirs.  In  the  7th 
and  last  clause  of  said  will,  the  testator  directs  the  over- 
plus of  his  estate  after  the  "bequeaths,"  to  be  equally 
divided  amongst  "all  of  his  heirs."  This  language  is 
broad  —  and  suflSciently  comprehensive    of  itself  to  em- 


SEPTEMBER  TERM,  1853.  19 

Blur  k  Gillenwater,  adnCn.  «f .  David  SnodgruB  &  Jacob  Lyon,  H  «?«. 

brace  the  heirs  of  James  Snodgrass  —  unless  it  clearly 
appears  from  the  will,  that  the  testator  intended  to 
exdude  them  from  taking  any  share  of  the  overplus 
mentioned  in  said  residuary  clause.  This  has  not  been 
done  by  the  language  in  the  sixth  clause,  nor  indeed  in 
any  part  or  clause  of  said  will.  The  intention  to  ex- 
clude must  be  clear  and  undoubted;  the  language  of 
the  testator  must  be  explicit  and  not  ambiguous. 

It  is  a  settled  rule  in  the  construction  of  wills,  that 
the  intention  of  the  testator  must  prevail,  and  that  inten- 
tion is  to  be  collected  from  the  language  of  the  will. 
4r  Kent's  Com.,  534-5,  and  notes.  2  Williams  on  Ex., 
707,  709,  711,  top. 

W.  H.  Sneed,  for  the  heirs  of  James  Snodgrass. 

1.  Specific  execution  will  not  be  decreed  at  the 
instance  of  defendant  in  his  answer  without  cross  bill.  8 
Dan.  Ch.  P.,  1742,  et.  seq.  Title  Cross  Bill.  10  Hump. 
Bep.,  238,  and  most  especially  in  this  case  will  specific 
execution  be  refused.  The  agreement  with  administrators 
was  for  theio'  own  ienefU^  and  specific  execution  only  of 
paH  under  the  agreement.  JV6  purchase  money  was 
j[md  hy  defendcmty  therefore  no  vnjwry  to  him.  Testator 
had  special  regwrd  for  devisees,  and  intended  proceeds  of 
devise  for  them,  and  specifically  executing,  would  defeat 
all  these  considerations. 

2.  It  is  submitted  that  revocation  of  devise  by  sale, 
will  not  pass  proceeds  into  residuum.  Revocation  of 
devise  or  lapse  or  ademption  does  not,  but  the  land 
will  go  to  heir.  This  is  the  universal  rule,  and  is 
recognized  in   the  case  of  Donohoo,  Swan's  Rep.,  119, 
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and  it  is  submitted  that  there  is  no  reason  why  the  pro- 
ceeds should  take  different  courses,  and  that  case  is  the 
only  authority  that  such  proceeds  will  go  into  residuum. 

3.  Devise  of  lands  can  only  be  revoked  by  other 
wrUmg  of  equal  dignity.  This  is  the  universal  rule,  and 
the  case  of  Donohoo  is  not  in  conflict  with  it.  The 
instruments  here  relied  upon,  are  simple  contracts — and 
further  reviewed  still,  before  they  can  be  effective,  mere 
verbal  proof  must  aid  the  simple  contract  vmting^  and 
thus  aided  be  specifically  executed  pro  tantOj  an  agree- 
ment made  for  their  own  benefit  by  the  administrators 
with  vendee  for  part  only  of  the  property,  and  to  the 
pryudice  of  devisees  without  benefit  to  vendee.  It  is 
confidently  urged  this  cannot  be  done. 

4.  The  uncertainty  of  the  agreement  cannot  be  sup- 
plied, and  thus  by  verbal  proof  constituted  definite  as  to 
terms  or  svhject  matter^  and  then  specifically  set  up  and 
executed;  and  to  be  aided  in  these  particulars  by  other 
vyritingy  such  other  vyritmg  must  be  referred  to  in  the 
one  to  be  executed.  *l  Vesey's  Eep.,  221.  2  Sch.  and  Lef., 
7-8.  1  Sch.  and  Lef.  Eep.,  22,  39.  3  Johnson's  Eep., 
418,  419.  420.  1  Hump.  Eep.,  325.  1  John.  Ch.,  278. 
Gresly's  Eq.  Ev.,  276,  and  seq.  and  notes,  and  authorities 
there  cited. 

6.  But  whenever  verbal  proof  has  been  admitted  it 
has  been  on  bill  filed  to  reform  the  writing  because  of 
frauds  occideTitj  or  mdstaJce^  and  to  make  the  instrument 
y[>eak  the  contract^  which  for  one  of  these  causes  it  did 
not  do.    There  are  no  such  charges  or  proof  in  this  case. 

6.  In  any  event,  it  is  urged  that  the  clause  insist- 
ed upon  here  as  residuary,  will  not  embrace  former 
devises  or  bequests  which   for   any  reason  do  not  pass 
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by  the  will  —  but  is  only  operative  on  the  "overplush 
after  the  bequests,"  and  such  was  the  intent  of  testa- 
tor as  manifested  in  this  clause.  2  Will,  on  Ex.,  896. 
3  P.  Williams  Rep.,  40.  12  Vesey,  497.  Ambler's  Rep., 
577.  Swan's  Rep.,  431,  and  as  to  such  former  devises 
or  bequests  testator  died  intestate. 

7.  The  children  of  James  Snodgrass  are  heirs  of 
testator  and  embraced  in  last  clause  of  will.  See  the 
schedule  to  will  —  sixth  clause  of  will.  The  including 
Joel  Gillenwater's  children  and  John  Fleming's  children 
SB  heirs  in  this  clause,  is  conclusive  that  he  intended  to 
embrace  all  hie  grand  children. 

TonEN,  Judge,  delivered  the  opinion  of  the  court. 

The  plaintiffs  bring  their  bill  as  administrators,  "with 
the  will  annexed,"  of  William  Snodgrass,  deceased,  to 
have  the  will  constrtted,  and  the  rights  of  the  devisees 
and  legatees  under  the  same,  stated  and  declared.  All 
persons  having  an  interest  in  the  subject,  are  made  par- 
ties to  the  suit,  and  the  chancellor  has  proceeded  to 
make  his  decree  therein,  from  which  decree,  the  "heirs 
of  James  Snodgrass"  have  appealed  to  this  court. 

On  the  11th  May,  1842,  William  Snodgrass  made  his 
will:  he  died  in  September,  1849,  and  at  the  October 
term,  1849,  of  the  county  court  of  Sullivan,  the  will 
was  duly  proved,  and  the  plaintiffs  were  appointed  ad- 
ministrators, with  the  will  annexed.  In  said  will  are 
the  following  clauses. 

Sixth.  "I  give  and  bequeath  in  like  manner,  unto 
the  heirs  of  my  son,  James  Snodgrass,  deceased,  the  two 
plantations  whereon  they  now  reside,  with  all  the  appur- 
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tenances  thereunto  belonging,  consisting  of  stock  and 
fiirming  utensils  of  every  kind,  and  two  wagons  and  five 
hundred  dollars  in  cash,  and  six  negroes  out  of  them 
now  on  the  plantation,  to  be  left  to  a  majority  of  my 
heirs,  to  select  them  out  of  the  family  now  on  the  plan- 
tation, and  the  others  to  go  to  my  other  heirs  equally 
divided." 

After  other  bequests,  comes  the  clause  as  to  the  red- 
dfue^  to-wit: 

*^Ab  the  balance  of  my  estate,  if  no  failures  in  col- 
lection, will  be  a  tolerable  sum,  it  is  my  wish  and  desire 
that  the  overplush,  after  the  bequests,  be  equally  divided 
amongst  all  of  my  heirs;  giving  Joel  Gillen water's  chil- 
dren and  John  Fleming's  children,  an  equal  part,  or  one 
share  with  my  other  heirs."  It  is  to  be  remembered 
that  these  are  children  of  the  testator's  daughter  who 
was  twice  married.  James  Snodgrass,  a  son  of  the  tes- 
tator, died  before  the  date  of  the* will,  and  his  children 
are  William  Snodgrass,  Ellen,  who  married  Gleo.  Hardin, 
and  David,  Mary,  and  Catharine  Snodgrass,  the  three 
last  being  minors  who  defend  by  their  guardian. 

The  bill  charges  that  on  the  22d  May,  1849,  the 
testator  made  sale  of  his  lands  in  Sullivan  county  to 
Jacob  Lyon,  at  the  price  of  $4500,  that  the  sale  includes 
the  lands  devised  to  the  "heirs  of  James  Snodgrass, 
deceased,  and  is  to  that  extent,  a  revocation  of  said  will, 
and  it  insists  upon  a  specific  execution  of  the  contract 
against  Jacob  Lyon. 

Two  papers  containing  said  contract  of  sale  are  pro- 
duced, and  are  as  follows : 

Mrst.  "Sullivan  county.  State  of  Tennessee,  May 
22d,  1849.    Article  of  agreement  made  and  entered  into 
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between  William  Snodgraas,  Sr.,  of  Sullivan  county, 
and  State  of  Tennessee,  of  the  one  part,  and  Jacob 
Lyon,  of  Smith  county,  and  State  of  Virginia,  of  die 
other  part,  wUnegaeih:  that  said  William  has  this  day 
bargained  and  sold  said  Jacob,  several  tracts  or  parcels 
of  land,  all  joining  my  old  residence,  also  two  tracts 
called  the  mill  tracts,  also  the  Jones'  tract,  and  one  half 
the  Canole  and  J.  Snodgrass  tract,  which  said  William 
agrees  to  give  possession  against  the  first  day  of  Septem- 
ber, of  the  whole  premises,  except  so  much  of  the  build- 
ings as  will  suffice  to  save  the  present  crop  now  on  the 
land." 

^^TegU:  David  Snodobass,        William  Skodoaass, 
Mabt  a.  Lton,  Jacob  Lyon." 

Second.  "  Title  bond  for  .  several  tracts  or  parcels  of 
land  given  22d  May,  1849. 

^^SuUvoan  county^  State  of  Tennessee — Know  aU  men 
hy  these  presents :  That  I,  William  Snodgrass,  of  Sullivan 
county.  State  of  Tennessee,  have  tlxis  day  bargained  and 
sold  to  Jacob  Lyon,  of  Smith  county,  Virginia,  a  certain 
parcel  or  tract  of  land,  which  I  said  William  Snodgrass, 
bind  myself  to  have  said  land  surveyed  and  run  out, 
and  make  said  Jacob  Lyon  a  good  warrantee  deed,  in 
consideration  for  which  said  Jacob  Lyon,  is  to  pay  said 
William  Snodgrass,  four  thousand  five  hundred  dollars.'' 

Teste:  David  Snodgeass,  William  Snodgrass." 

Mart  A.  Lyon. 

At  the  same  date,  Jacob  Lyon  executed  his  notes  to 
William  Snodgrass,  for  the  purchase  money,  that  is,  one 
note  for  $3,000,  and  another  for  |1,500.  Li  his  answer, 
Jacob  Lyon  says,  the  lands  and  the  title  papers  therefor, 
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were  shown  to  him  at  the  time  of  the  contract.  That 
the  JiOTne  place,  called  the  "  old  residence,"  and  the  other 
tracts  designated,  were  intended  to  be  sold :  offers  to  pay 
the  purchase  money,  and  insists  upon  a  specific  perform- 
ance of  the  contract. 

The  plaintiff's  say  they  have  reason  to  believe  and 
so  charge,  that  the  land  intended  in  one  of  said  instra- 
ments,  was  the  ^^home  place  of  the  testator,  and  that 
intended  in  the  other,  was  the  tract  adjoining  or  contig- 
uous thereto.  The  parol  proof  makes  it  clear,  that  the 
home  place  was  intended  to  be  sold  with  the  other 
tracts.  The  answer  of  the  "heirs  of  James  Snodgrass," 
concurs  in  the  belief  that  the  "  home  place  "  was  intended 
to  be  sold,  with  the  other  lands,  that  the  lands  devised 
to  them,  was  the  land  intended  to  be  sold.  That  the 
object  of  the  testator  was  to  convert  said  lands  into 
money  for  the  use  and  benefit  of  said  devisees,  and  to 
give  the  money  to  them,  as  they  had  concluded  to 
remove  from  this  State  to  Missouri;  but  the  testator 
died  before  the  fund  was  collected  or  delivered  to  them. 
They  insist  that  said  contract  is  void  for  vagueness  and 
uncertainty,  and  resist  its  execution. 

This  case  may  be  regarded   in  several  points  of  view. 

First:  As  to  the  effect  of  a  sale  of  land  by  execu- 
tory contract,  where  the  vendor  by  his  will  had  pre- 
viously devised  the  same.  This  was  the  case  of  Bono- 
hoo  vs.  Lea,  1  Swan's  R.,  119,  where  the  subject  is  fully 
considered,  and  it  is  held,  that  such  sale  will  operate  as 
a  revocation  of  the  will  pro  to/rvto.  In  the  view  of  a 
court  of  equity,  the  nature  of  the  estate  is  changed,  the 
realty  is  converted  into  personalty  —  the  vendee  is  enti- 
tled to  the  land,  and  the  vendor  to  the  purchase  money, 
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which  has  become  a  part  of  his  personal  estate.     WdUon 
vs.    Walton,  7  J.  C.  B.,  268. 

Second.  But  to  have  this  effect,  the  contract  of  sale  \ 
must  be  such  as  a  court  of  equity  may,  in  view  of  well 
settled  principles,  specifically  execute.  It  is  true,  that 
in  the  absence  of  any  valid  objection,  it  is  a  matter  of 
conrse  to  decree  the  specific  performance  of  a  contract 
for  the  sale  of  real  property.  It  is  a  higher  and  more 
perfect  remedy  than  the  damages,  which  a  court  of  law 
can  give  for  a  breach  of  the  contract.  9  Ves.,  608.  12 
Ves.,  395.    4  Peter's  R,  311,  328. 

As  a  general  rule,  "courts  of  equity  will  decree  a 
specific  performance,  where  the  contract  is  in  wrUing, 
and  is  certain,  and  is  fair  in  all  its  parts,  and  is  for  ap 
adequate  consideration,  and  is  capable  of  being  per- 
formed; but  not  otherwise."  2  Story's  Eq.  Jur.,  751. 
Denton  vs.  Stewart,  1  Cox  E.,  258.  Cathcart  vs.  JSobe- 
son,  5  Peter's  E.,  264. 

The  contract  must  be  in  writing — be  certain  in  its 
terms,  and  be  signed  by  the  party  to  be  charged  with 
its  performance.  The  form  of  the  instrument  is  perfectly 
immaterial,  as  the  statute  of  frauds  merely  requires  that 
the  contract  "  or  some  memorandum  or  note  thereof  shall 
be  in  writing."  But  the  written  evidence  of  the  con-| 
tract  must  be  reasonably  certain  in  itself,  as  to  the  es-' 
tate  intended  to  be  sold,  and  the  terms  of  sale ;  as  parol 
evidence  to  supply  a  writing  defective  in  this  respect  is 
inadmissible.  Patton  vs.  McClure,  M.  &  Y.  E.,  338. 
Badly  vs.  Ogdens,  3  J.  E.,  419.  2  Greenleaf's  Cruise, 
title  deed  C.  3,  and  note.  1  'Greenleaf's  Ev.  S.,  268. 
Parkhwrst  vs.    Va/n  C(yuMa/ndt,  1  J.  C.  E.,  281. 

Nor  is  it  necessary  that  the   contract   should  be  con- 
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tained  in  a  single  docament.  ^'  It  will  be  sufficient  if  it 
can  be  plainly  made  out,  in  all  its  terms  from  any  wri- 
tings of  the  party,  or  even  from  his  correspondence/' 

Third.  But  when  several  papers  are  relied  upon  for 
written  evidence  of  a  sale  of  land  —  these  papers  must 
afford  i/ntHnaio  proof,  that  they  relate  to  the  same  con- 
tract of  sale.  Parol  evidence  is  inadmissible  to  connect 
them,  or  to  show  that  they  relate  to  the  same  transac- 
tion. This  is  a  well  settled  rule  under  the  statute  of 
frauds. 

Thus,  says  Chancellor  Kent,  (in  ParJkkurst  vs.  Van 
CourUandty  1  J.  C.  E.,  281,)  "I  am  warranted  in  consi- 
dering it  a  settled  principle,  that  if  the  court  cannot 
ascertain,  with  reasonable  certainty,  the  terms  of  the 
agreement  from  the  writing,  or  from  some  other  paper 
to  which  it  r£fer8^  the  writing  does  not  take  the  case  out 
of  the  statute."  "  It  appears  to  be  equally  well  settled," 
says  the  chancellor,  in  the  same  case,  ^Uhat  when  the 
agreement  is  thus  defective,  it  cannot  be  supplied  by 
parol  proof,  for  that  would  be  at  once  to  open  the  door 
to  peijury,  and  to  introduce  all  the  mischiefe  which  the 
statute  of  frauds  and  perjuries  was  intended  to  prevent." 
The  cases  to  this  point  are  numerous  and  decisive.  Bro- 
die  vs.  St.  Pavl^  1  Ves.,  331.  Clirum  vs.  Cooh^  1  Scho. 
&  Lef.,  32.  Boyddl  vs.  Drwmmond^  xi  East,  156.  AJM 
vs.  Raddiff,  13  J.  R,  298. 

Now  to  apply  these  principles  to  the  present  case;  it 
is  clear  that  we  can  only  look  to  the  written  papers 
before  referred  to,  for  the  nature  and  terms  of  the  agree- 
ment between  the  parties;  the  parol  evidence  relied 
upon  to  supply  these  defects,  must  be  kept  entirely  out 
of  view. 
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The  first  paper  after  stating  a  sale  of  land  imperfectly 
described,  is  wholly  silent  as  to  the  price  and  terms  of 
sale.  The  second  paper  mentions  a  ^'parcel  of  land," 
to  be  surveyed  and  conveyed  to  the  vendee  for  the  price 
of  four  thousand  five  hundred  dollars.  No  description 
whatever  is  given  of  the  land  intended  to  be  sold. 

If  these  papers  be  taken  separately,  it  is  perfectly 
clear,  that  as  contracts,  they  are  void  for  vagueness  and 
uncertainty. 

Nor  can  they  be  taken  and  construed  together  as 
evidence  of  the  same  contract  for  the  sale  of  land.  For 
neither  paper  makes  any  reference  to  the  other,  nor  con- 
tains other  intrinsic  evidence  that  it  refers  to  the  same 
subject  matter  or  sale.  So  far  as  anything  appears  in 
the  papers  themselves,  they  relate  to  separate  and  dis- 
tinct sales,  and  so  indeed,  the  bill  construes  them,  as  we 
have  seen. 

From  this  view  of  the  case  it  results,  that  the  sup-- 
posed  sale  of  the  land  was  merely  void,  and  had  no 
effect  to  revoke  the  previous  devise,  to  the  "heirs  of 
James  Snodgrass,"  —  that  the  devise  remained  in  force 
and  took  effect  at  the  testator's  death. 

Famih.  As  to  the  residuary  clause  of  the  will  now 
before  us.  The  testator  gives  the  fund  equally  to  all  his 
heirs;  except,  that  Gillenwater's  children,  and  Fleming's 
children,  were  to  have  an  equal  part  or  one  share  with 
his  other  heirs.  We  can  have  no  doubt  fi*om  the  con- 
text, and  other  portions  of  the  will,  but  that  by  the 
word  heirs,  the  testator  meant  his  children.  He  there- 
fore specially  provides  that  the  children  of  his  daughter 
shall  be  interested  in  this  fund.  He  does  not  provide 
that  the  children  of  James  Snodgrass  shall  take  under 
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this  clause,  as  in  the  other  two  cases,  and  therefore,  we 
consider  that  they  are  excluded.     They  are  not  named, 
nor  are  they  included  in  the  general  words  of  this  clause. 
Let  the  decree  of  the  chancellor  be  modified. 


John  Yancey  vs.  Mabriott,  Frisby  &  Co. 


Action.  JurUdfe'um.  Counterpart  of  Writ,  In  a  joint  action  against  several 
defendants,  where  they  reside  in  different  counties,  the  court  takes  juria- 
diction  for  the  issuance  of  counterparts  of  the  yrriif  by  the  institution  of 
the  suit  in  the  county  where  one  of  the  real  defendants  resides.  It  is  this 
fact  which  confers  the  jurisdiction  by  virtue  of  the  act  of  1820,  ch.  25. 
That  act  being  designed  to  promote  the  convenience  of  the  parties  by 
bringing  them  all  under  the  same  jurisdiction,  admits  of  no  evasion  of  its 
spirit  and  intent,  by  substituting  a  merely  nominal  instead  of  a  real  defen- 
dant in  the  original  ^it.  It  it  imperative  in  its  terms,  sjid  only  author- 
izes the  issuance  of  counterparts,  when  suit  has  been  instituted  against 
one  of  the  real  defendants,  in  the  county  of  his  residence. 

Plbadino.  Abatement.  Afler  plea  in  bar, '  When  an  action  is  instituted  in  a 
county  where  one  of  several  defendants  resides,  and  couaterparts  issued  to 
other  counties  and  served  upon  other  defendants  resident  therein,  and  be- 
fore trial  a  nolle  prosequi  is  entered  as  to  the  original  defendant,  it  is  mat- 
ter in  abatement,  and  may  be  taken  advantage  of  after  a  plea  in  6«r,  by 
plea  in  abatement,  but  not  by  motion  to  dismiss. 

Same.  Same.  After  a  plea  in  bar  the  defendant  cannot  in  general  plead  in 
abatement,  but  it  is  otherwise  when  the  matter  in  abatement  arises  after 
the  plea  in  bar. 

Pi.BTNVR8HiP.  Evidence.  Interest.  Although  a  partner  in  an  action  against 
the  firm  may  be  examined  to  prove  the  justice  of  a  debt,  after  the  partner- 
ship is  proved  aliwide^  yet  be  cannot  be  heard  on  a  question  of  the  existence 
of  the  partnership,  for  by  establishing  the  partnership  in  favor  of  the  plain- 
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tiff,  he  onerates  his  copartner  with  the  debt,  and  exonerates  himself  to  that 
extent,  as  he  would  be  only  liable  over  to  his  copartner  as  between  them- 
selves for  one  half.     Vantmndt  vs.  JTay,  Hal,  2  Hump.,  112. 


FSOM  OREBNE. 


This  was  an  action  of  debt  brought  by  Marriott, 
Frisby  &  Co.,  against  Wm.  G.  Stuart  &  Co.,  in  the  cir- 
cuit court  of  Greene  county.  Stuart  was  resident  in  the 
county  of  Greene,  and  John  Yancey  the  other  member 
of  the  firm,  was  resident  in  the  county  of  Washington. 
A  counterpart  of  the  writ  was  issued  to  Washin^n, 
and  served  upon  defendant  Yancey,  who  appeared  and 
defended.  Judgment  by  default  was  taken  against  defen- 
dant Stuart,  and  afterward  on  motion  of  plaintiff's  coun- 
sel set  aside,  and  a  noUe  proseqm  entered  as  to  him. 
Two  days  after  the  noUe  prosequi  was  entered  as  to 
Stuart,  the  defendant  Yancey  having  plead  in  bar  to  the 
action,  moved  to  dismiss  the  suit  on  the  ground  that  he 
had  been  served  with  process  in  Washington,  the  county 
of  his  residence,  and  the  suit  was  pending  in  Greene 
with  no  co-defendant  of  record,  served  with  process  in 
said  county,  which  motion  was  overruled.  On  the  trial 
the  declarations  of  Stuart  were  permitted  to  be  provto 
as  to  the  existence  of  the  partnership,  to  which  the 
defendant  objected.  There  was  verdict  and  judgment 
for  the  plaintiffs,  and  a  motion  for  a  new  trial  overruled ; 
LuoKY,  Judge,  presiding.  Yancey  appealed  in  error  to 
this  court. 

T.  D.  Arnold,  for  plaintiff  in  error. 

This  is  an  action  of  debt  commenced  by  the  plaintiffs 
in  the  circuit  court  of  Greene  county — ^William  G.  Stuart 
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resided  in  Greene  county  —  John  Yancey  resided  in 
Washington  county.  The  original  summons  issued  in 
Greene  county  where  the  suit  was  brought,  and  was  ex- 
ecuted upon  Stuart,  the  defendant,  who  resided  in  Greene 
county — ^a  counterpart  issued  to  Washington  county  where 
Yancey  resided,  and  was  executed  upon  him  in  that 
county.    See  Record,  p.  1  and  2. 

After  the  jury  was  empannelled  in  the  case,  the 
plaintiffs  entered  a  noUe  proseqwi  as  to  William  G.  Stuart, 
the  party,  and  the  only  party,  who  resided  in  the  county 
where  the  suit  was  brought.  See  Record,  p.  10.  Pre- 
vious to  this  time,  to-wit:  at  June  term,  1852,  on  Tues- 
day, the  15th  day  of  that  term,  a  judgment  by  default 
had  been  taken  and  entered  on  record  against  the  said 
William  G.  Stuart,  he  having  failed  to  make  any  de- 
fence.   See  Record,  p.  8. 

Judgment  by  default  in  debt  is  final;  could  that 
judgment  at  a  subsequent  term  be  set  aside  for  any  pur- 
pose? It  is  believed  it  cannot  be.  But  it  was  set  aside 
by  the  court,  and  a  noUe  prosequi  entered.  See  p.  10, 
as  above  referred  to. 

Can  a  noUe  proseqm  be  entered  upon  the  original 
Bunmions,  as  to  the  only  party  who  resides  in  the  county 
where  the  suit  is  pending.  In  other  words,  can  the 
counterpart  stand  without  the  original  sximmons?  When 
the  original  summons  has  been  dismissed,  can  you  retain 
the  counterpart?  After  Stuart  and  the  original  summons 
is  gone  have  you  any  jurisdiction  of  Yancey,  who  resides 
in  Washington  county,  and  the  counterpart  of  the  origin- 
al summons  which  is  expressly  considered  a  part  of  the 
original  summons.  See  Act  of  1820,  chap.  25.  0.  and 
Nicholson,  p.  416. 
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The  original  writ  or  summons  in  this  case  is  the  lead- 
ing process.  Can  you  dismiss  the  UadiThg  process  in  any 
case  without  dismissing  the  suit?  It  is  believed  it  can- 
not be  done. 

By  the  Act  of  1820,  above  referred  to,  and  sec.  3d, 
it  is  enacted ;  ^'  In  all  cases  where  a  suit  shall  or  may 
be  required  to  be  brought  against  two  or  more  defen- 
dants in  any  one  of  the  courts  of  this  State,  who  reside 
in  different  counties,  it  shall  be  la/wfvl  for  the  clerk  of 
such  court,  and  he  is  hereby  required,  when  he  issues  a 
writ  (summons  now)  directed  to  the  sheriff  of  Ids  county 
in  which  one  of  said  defendants  may  reside,  on  applica- 
tion to  issue  a  counterpart  or  counterparts  of  such  writs 
to  the  sheriff  of  such  counties  where  the  other  defen- 
dimts  may  reside,  which,  when  executed  and  returned, 
shall  constitute  a  paH  of  ike  oriffmdl  vmt,  or  leading 
process  of  such  suit  in  the  court  to  which  the  same 
may  he  retu^mable  ;  Provided^  Nothing  in  this  section  con- 
tained, shall  be  so  construed  as  to  authorize  suits  to  be 
brought  in  a  county  where  neither  of  said  defendants  do 
in,  fact  resided  Stuart  is  no  longer  a  party  to  this  suit. 
It  stands  as  though  he  never  had  been  made  a  party. 
Then  do  neither  of  the  parties,  ( there  is  but  one,)  reside 
in  Greene  county,  and  from  the  time  a  nolle  proseqm 
was  entered  there  was  no  cause  in  court,  and  every  sub- 
sequent act  was  void. 

The  original  and  leading  process  is  the  foundation 
upon  which  .the  whole  case  stands.  That  dismissed,  the 
whole  suit  is  gone.  Every  step  you  take  after  that,  is 
directly  in  the  face  of  the  law.  You  have  no  party  in  the 
county  where  suit  is  pending,  who  has  been  served  with 
process,  and  the  case  of  Rich  and  others^  in  error  vs. 
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Raye^  in  2  Hump.,  404,  help  the  case  ont  Nor  does 
the  case  of  Vcmzcmdt  vs.  Kay^  amd  others^  authorize  a 
noUe  prosequi  in  such  a  case  as  this.    See  2  Hump.,  106. 

Did  the  legislature  mean  by  the  Act  of  1820,  sec.  3d, 
to  allow  a  party  to  compel  his  adversary  to  travel  from 
Johnson  to  Shelby,  by  issuing  the  leading  process  in 
Shelby  against  his  most  important  witness  who  might  hap- 
pen to  reside  there,  or  who  was  accidentally  caught  in  the 
county  of  Shelby?  The  cause  stands  upon  the  docket, 
and  IS  litigated  for  ten  years,  as  is  sometimes  the  case  in 
our  courts.  The  party  travels  from  Johnson  to  Shelby,  2400 
miles  every  year,  in  ten  years  he  would  travel  (24,000) 
twenty-four  thousand  miles,  at  an  expense  of  $100  every 
trip,  which  would  be  just  $1,000,  independent  of  time  in 
traveling  400  miles  out,  and  400  miles  in.  At  the  end 
of  ten  years,  the  plaintiff  comes  into  court  and  acknowl- 
edges he  has  no  cause  of  action  against  the  person  sued 
in  Shelby,  but  says  he  is  my  main  witness,  and  I  now 
■  enter  a  rwUe  proseqm  against  him.  I  have  cheated  the 
law.  I  have  used  the  party  in  Shelby  as  a  stool-pigeon 
to  bring  you  here,  and  having  brought  you  here,  I  ac- 
knowledge upon  the  record  I  had  no  cause  of  action 
against  my  witness,  but  will  litigate  the  case  with  you 
here,  now  I  have  got  you  here,  and  that  too  where  you 
are  an  entire  stranger,  and  I  am  at  home  in  the  midst 
of  numerous  friends,  and  large  and  powerful  family  con- 
nections. 

Did  the  legislature  ever  mean,  when  they  gave  the 
counterpart  of  the  writ,  to  put  it  in  the  power  of  one 
man  to  harrass  and  oppress  another  to  this  extent?  I 
think  not.  I  think  it  is  not  the  law.  The  case  of  Rich, 
etdl  vs*  Mayey  2  Hump.,  404,  which  was  relied  upon  by 
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liis  honor  the  circuit  judge,  as  settling  the  law  of  this 
case,  it  is  confldentlj  believed  does  not  touch  it.  In  that 
case  there  was  a  plea  in  abatement.  The  court  held  the 
plea  bad  in  substance  and  in  form.  The  plea  impeached 
the  motives  of  the  plaintiffs,  alledgingthat  the  parties  in 
Jefferson  had  been  summoned,  out  of  fraud,  and  guileMly 
to  cheat  the  circuit  court  of  Grainger  out  of  the  juris' 
diction.  There  was  no  nolle  prosequi  in  that  case,  but 
a  verdict  as  to  all  the  parties,  some  guilty,  some  not 
guilty. 

Here  is  a  nolle  prosequi  as  to  the  only  party  that 
gave  the  court  jurisdiction  of  the  cause.  The  jurisdic 
tion  of  the  whole  case  is  gone,  it  is  most  confidently 
believed.  You  cannot  destroy  the  substance  and  retain 
the  shadow. 

Our  acts  of  assembly  authorizing  counterparts,  is  au 
innovation  upon  the  common  law  proceeding,  and  must  be 
construed  strictly.  The  act  of  1820,  §  3d,  says,  "pro- 
vided nothing  in  this  section  contained,  shall  be  so  con- 
strued as  to  authorize  suits  to  be  brought  in  a  countv 
where  neither  of  said  defendants  do  in  fact  reside,  &c.'' 
The  moment  a  nMe  prosequi  is  entered  against  William 
G.  Stuart,  he  stands  as  though  he  never  had  been  sued 
in  the  case.  There  being  no  other  party  in  the  county, 
no  counterpart  could  issue,  or  if  issued,  could  not  be 
retained.  .  The  right  of  being  sued  at  home,  is  a  very 
important  right,  that  a  man  should  not  be  cheated  out 
of.  There  are  important  advantages  attached  to  it.  This 
we  all  know.  This  the  legislature  manifestly  thought. 
They  positively  assert  that  you  shall  not  issue  a  counter- 
part, nnless  one  of  the  parties  reside  in  the  county 
where  the  suit  is  brought.  You  cannot  sue  the  maker 
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or  drawer  of  a  promissory  note,  bill  of  exchange,  or 
other  negotiable  instrument,  by  serving  a  counterpart  of 
the  summons  upon  him.  The  original  writ  must  be  served 
on  some  one  of  them,  or  they  are  not  bound  to  answer. 
This  shows  the  legislature  felt  the  difficulty  and  danger 
'of  counterparts  of  writs,  and  that  there  was  a  material 
difference  between  the  leading  process  and  the  counter- 
part. This  same  distinction  is  made  in  the  act  of  1820, 
See.  C.  and  N.,  416,  417. 

Nor  does  the  act  of  1835,  chap.  87,  authorizing  a 
7ioUe  prosequi  to  be  entered  in  all  suits,  &c.,  help  them 
out  of  this  difficulty.  For  it  is  supposed,  that  it  will 
not  be  contended  that  this  law  repeals  or  modifies  the 
law  of  1820,  which  prohibits  a  counterpart,  where  some 
one  of  the  parties  do  not  reside  in  the  county  where  the 
suit  is  brought. 

But  it  may  be  said,  we  ought  to  have  plead*  in  abate- 
ment. This  we  could  not  do  at  the  time  the  nolle  prose- 
qui  was  entered.  All  was  right  up  to  that  time,  prima 
fdcicB.  The  return  term  had  long  since  elapsed.  Isstie 
was  taken  upon  the  plea  of  Nil  debet — and  a  plea  in 
abatement  could  not  have  been  pleaded  at  that  stage  of 
the  cause.  A  motion  to  dismiss  or  strike  the  cause  from 
the  docket,  was  the  proper  motion. 

The  merits  of  the  case  are  altogether  with  the  defen- 
dant. The  weight  of  proof  is  overwhelming,  that  there 
was  no  partnership,  and  that  Tancey  was  only  a  friend 
and  guarantor,  and  in  that  respect  felt  interested  in  the 
success  of  the  concern,  and  wished  to  see  that  his  liabil- 
ities as  guarantor  were   liquidated. 

His  honor,  the  judge,  on  this  point,  allowed  the  decla- 
rations of  Stuart  to  be  given  against  Yancey,  to  prove 
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that  Yancey   was   a  partner.     This   was   error.     See  8 
Starkie,  part  iv.,  p.  1070,  1,  2,  and  3. 

Although  the  declarations  of  each  individnal  memher 
or  admissions  of  a  firm,  that  he  is  a  partner,  is  evidence 
to  charge  himself,  it  is  no  evidence  of  the  fact  against 
any  other  party.  See  2  Greenl.,  part  iv,  §  488,  484, 
beginning  at  figure  5  in  section  484,  p.  308.  2  Hump., 
106,  Vamandt  vs.  Kay^  Thomas  cfe  Co.  Also,  10  Hump., 
483,  McKermy  vs.  Patterson  <&  Oroavenor. 

D.  T.  Pattebson,  for  defendants  in  error. 

This  is  an  action  of  debt  brought  by  Marriott,  Frisby 
&  Co.,  merchants  of  the  city  of  Baltimore,  against  Wil- 
liam G.  Stuart  and  John  Yancey,  copartners,  trading 
under  the  firm  and  style  of  W.  G.  Stuart  &  Co.;  before 
the  trial  a  noUe  prosequi  was  entered  against  William  G. 
Stuart,  and  the  suit  prosecuted  to  judgment  against  John 
Yancey  alone. 

The  proof  in  the  record  is  conclusive,  that  Yancey 
was  the  partner  of  Stuart,  and  a  member  of  the  firm  of 
William  G.  Stuart  &  Co.,  and  there  can  be  no  sort  of 
question  raised  as  to  the  insufficiency  of  the  proof,  or 
that  the  verdict  of  the  jury  is  not  fully  sustained  by  the 
testimony. 

But  it  is  urged  that  the  court  below,  erred. 

1.  In  refusing  to  dismiss  the  suit  of  the  plaintifis  on 
the  motion  of  the  defendant  in  the  court  below,  on  the 
ground  that  the  circuit  court  of  Greene  county,  had  no 
jurisdiction  of  the  cause. 

The  third  section  of  the  act  of  1820,  N.  &  C,  p. 
416,  authorizes    the    clerks  of  the  circuit    courts  of  this 
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State,  where  a  joint  suit  is  brought,  and  the  defendants 
live  in  different  counties,  to  issue  counterparts  of  the 
summons  to  the  Sheriff  of  the  county,  where  the  defen- 
dant or  defendants  may  live.  Under  this  act,  a  suit 
cannot  be  brought  in  a  county  where  neither  of  the 
defendants  in  fact  live,  or  a  suit,  local  in  its  charac- 
ter, in  a  county  other  than  that  which  is  now  required 
by  law.  This  is  an  action  of  debt,  not  local^  but  transi- 
tory in  its  nature.  Kor  is  it  pretended  that  Stuart,  at 
the  date  of  the  original  summons,  was  not  a  resident  of 
the  county  of  Greene,  where  this  suit  was  brought.  See 
act  of  1820,  N.  and  C,  p.  416. 

But  suppose  for  the  sake  of  the  argument,  that  the 
circuit  court  of  Greene  county  had  no  jurisdiction  of 
this  cause,  after  a  nolle  prosequi  was  entered  against 
Stuart,  then  the  plaintiff  in  eiTor  could  not  avail  himself 
of  this  want  of  jurisdiction  by  mere  motion,  but  must 
plead  in  abatement.  Act  of  1820,  p.  416.  Mich  et  aU, 
vs.  Rayle^  2  Hump.  B.,  p.  404.  Qt)uld  on  Pleading, 
chap.  5,  §  13-30,  p.  231,  234.  Ohitty's  Pleading,  p. 
475,  476,  477,  478,  and  479. 

The  plaintiff  has  the  right  in  all  cases,  to  enter  a 
noUe  prosegui  against  a  defendant  or  defendants,  and 
proceed  against  the  remaining  defendant  or  defendants, 
as  though  the  suit  had  been  originally  instituted  against 
him  or  them  alone.  See  act  of  1835,  N.  &  C,  p. 
542. 

2.  It  is  insisted  that  the  court  erred,  in  allowing  the 
plaintiffs  below  to  introduce  William  G.  Stuart,  as  a 
witness  to  prove  the  justice  of  the  demand,  sued  on  in 
this  suit.  The  circuit  court  had  the  clear  and  undoubted 
right  to  permit   Stuart  to  be  examined  as  a  witness,  to 
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prove  the  account  sued  on,  but  to  prove  no  other  &cts 
in  the  cause.  ^ 

The  partnership,  between  Yancey  and  Stuart  was  fully 
and  satisfiM^torily  made  out  by  the  testimony  of  David 
Brown,  before  Stuart  was  offered  as  a  witness.  (See 
Brown's  testimony,  p.  20,  21,  and  22,  of  the  Record.) 
The  plaintiffs  below  offered  to  prove  no  other  fact,  and 
indeed  proved  none  other  by  Stuart,  than  that  the 
account  sued  on  was  a  just  one.  ( See  p.  28  of  Record.) 
As  to  Stuart's  competency  to  prove  the  fact,  he  was 
introduced  to  establish  —  see  Vomzcmdt  vs.  JJoy,  Thomas 
&  Go.^  2  Hump.,  106. 

3.  It  is  insisted,  by  the  plaintiff  in  error,  that  the 
court  below  erred  in  permitting  the  declarations  of 
Stuart  as  to  Yancey  being  a  partner  of  the  firm  of  W. 
6.  Stuart  &  C!o.,  to  go  to  the  jury. 

The  plaintiff  below  did  not  offer  to  prove  the  declara- 
tions of  Stuart,  until  after  the  partnership  had  been  fully 
proved  by  the  admissions  of  the  plaintiff  in  error  him- 
self. See  Brown's  testimony,  p.  20  of  Record.  And  cer- 
tainly there  can  be  no  objection  to  proving  by  the 
declarations  of  Stuart,  a  tMt  that  the  plaintiff  in  error 
himself  had  admitted  to  be  true.  But  if  there  was  any 
thing  in  this  objection,  the  plaintiff  in  error  is  not  in  a 
position  to  avail  himself  of  it.  By  the  cross  examina- 
tion of  Stuart,  as  to  matters  not  asked  about  in  chief, 
he  made  him  his  own  witness,  and  by  him  tlie  plaintiff 
in  error  makes  out  fully  the  fact,  that  he  was  a  mem- 
ber of  the  firm  of  W.  G.  Stuart  &  Co.  1  Greenl.,  sec. 
445.  14  Peter's  Reports,  448,  461.  Roscoe's  Grim.  Evi., 
84,  85,  86.     1  Greenl.,  §  177. 

But  suppose  there  was  error  in  permitting  declara. 
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tions  of  Stuart  to  go  to  the  jury  in  the  first  place. 
These  declarations  were  in  substanqe  and  effect  taken 
from  the  jury  by  the  court.  When  Stuart  was  offered 
as  a  witness,  the  court  held  that  he  was  competent  to 
prove  the  justice  of  the  account  sued  on  in  this  case,  but 
not  to  prove  any  other  fact  —  or  that  Yancey  was  a 
member  of  the  firm  of  W.  G.  Stuart  &  Co.  See  p.  27 
and  37  of  the  Becord. 

A  new  trial  will  not  be  granted,  where  the  court  can 
see  that  the  jury  have  not  been  misled,  and  substantial 
justice  has  been  done  by  the  verdict  between  the  parties. 
Gregory  vs.  Allen^  M.  and  Terger,  77.  Damd  vs.  JBeU 
<mA  toifcy  Peck's  R.,  135-6.  Kdton  vs.  Blevin^  1  Oooke, 
102.     Graham  on  New  Trials. 

T.  A.  R.  Nelson,  for  defendant  in  error. 

1.  There  was  no  error  in  allowing  William  G.  Stuart, 
one  of  the  partners,  to  prove  the  justness  of  plaintiff's 
account,  as  his  examination  in  chief  was  restricted  to 
that;  and  all  other  facts  proved  by  him  were  brought 
out  on  cross  examination.  See  Record  p.  26,  86.  Vcm- 
zandt  vs.  Eay^  2  Hump.,  110  and  112,  (cited  in  2  Meigs* 
Dig.,  1053,  No.  20.) 

In  England  and  New  York,  it  is  held  that  a  partner, 
who  is  not  a  party  to  the  record,  may  be  examined  as 
a  witness  to  prove  the  partnership.  See  Collyer  on 
Part,  §  787.  And,  in  a  late  case  it  has  been  held,  in 
England,  that  a  partner  who  is  a  party  to  the  record, 
may  be  examined.    Ibid.  §  792. 

All  the  cases,  however,  agree  that  if  the  partnership 
is  established  aliunde^  one  of  the  partners  may  be  exam- 
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ined  to  prove  other  facts  in  the  cause.      OoUyer,  §  788, 
5  789,  §  790. 

2.  There  was  no  error  in  allowing  David  Brown  to 
prove  Stuart's  acknowledgments  of  the  existence  of  the 
partnership,  as  the  evidence  was  not  objected  to.  See  p. 
47,  and  it  was  brought  out  on  cross  cxanaination,  p.  20. 
And  especially  as  the  existence  of  the  partnership  was 
previously  proved  by  Brown,  See  Record,  p.  20,  87. 
OoUyer,  §  779,  §  688.  1  Greenl.  Evi.,  §  177,  p.  233,  § ' 
527  a. 

Casuthebs,  J.,  delivered  the  opinion  of  the  court. 

After  judgment,  final  by  default  against  Stuart,  and 
at  the  next  term  of  the  court,  upon  motion,  the  same 
was  set  aside  and  a  noUe  prosequi  entered  as  to  him. 
Two  days  after  this  proceeding,  the  cause  came  on  to 
be  tried,  against  John  Yancey,  the  other  defendant 
charged  as  a  partner.  After  the  jury  was  empannelled, 
the  defendant  Yancey  moved  to  dismiss  the  suit  upon 
the  ground,  that  it  was  brought  in  Greene  county,  and 
the  original  writ  served  there  upon  Stuart,  who  was  a 
resident  of  that  county,  ^nd  a  counterpart  served  upon 
him  in  "Washington  county,  where  he  resided.  He  insists 
that  the  court  had  no  jurisdiction  of  the  case  after  it 
was  dismissed  as  to  Stuart. 

In  transitory  actions,  it  is  the  service  of  the  writ  or 
summons  .in  the  county  where  the  suit  is  instituted, 
which  give^  the  court  jurisdiction  of  the  person.  It 
often  happened  that  persons  jointly  liable,  lived  in 
diflTerent  counties,  and  consequently  they  could  only  be 
made  responsible,  by  distinct  and  several  suits  in  their 


40  KNOXVILLE: 


John  Taneey  «•.  Marriott,  Frisby  k  Go. 


respective  counties.  To  remedy  this  inconvenience,  the 
act  of  1820,  ch.  25,  was  passed,  by  which  counterparts 
of  the  original  process  could  be  issued,  so  as  to  bring 
all  that  were  jointly  liable  to  one  jurisdiction.  But  the 
proviso  restrains  the  Act  to  cases  where  the  suit  is 
brought  in  a  county,  where  one  of  the  defendants  "does 
in  fact  reside.'^  Oar.  &  Nich.,  416,  §  8.  It  will  not 
do  to  hold  that  under  this  Act,  the  mere  fact  that  the 
original  summons  is  served  upon  some  resident  of  the 
county,  where  the  suit  is  brought,  who  is  made  defen- 
dant and  discharged  before  the  trial,  will  give  jurisdic- 
tion to  the  court,  against  a  resident  of  another  county, 
who  is  brought  in  by  a  counterpart.  If  this  were  so, 
there  would  be  no  difficulty  in  any  case  in  drawing  a 
man  out  of  the  jurisdiction,  where  he  has  a  right  to  be 
tried,  no  matter  to  what  inconvenience  and  hardship  it 
might  subject  him  and  his  witnesses.  It  was  the  inten- 
tion of  the  legislature  to  save  the  expense  and  trouble 
of  a  multiplicity  of  suits  on  the  same  cause  of  action,  by 
bringing  all  the  parties  into  the  cotmty,  where  one  of 
the  material  defendants  might  reside. 

But  this  is  matter  in  abatement,  and  cannot  be  taken 
advantage  of  by  motion  to  dismiss,  as  was  done  in  this 
case.  The  same  statute  prescribes  the  mode  of  defence 
to  a  suit  improperly  brought  in  this  respect,  thua^  "but 
the  same  may  be  abated  upon  the  plea  of  the  defen- 
dant." There  is  perhaps  no  other  mode  by  which  the 
objection  can  be  made  available.  It  is  true  that  in  gen- 
eral after  a  plea  in  hwr  to  the  action,  the  defendant  can- 
not plead  in  abatemeifU ;  but  it  is  otherwise  when  the 
matter  in  abatement  arises  after  the  plea  in  bar.  1 
Ohitty  on  PI.,  441.    In   this   case  the  suit  was  against 
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Stuart  &  Yancey  as  partners,  and  there  was  no  ground 
of  objection  nntil  the  nolle  jproseqm  as  to  Stuart,  only 
two  days  before  the  trial.  It  was  not  until  that  was 
done,  that  a  ground  for  abating  the  suit  existed,  and  he 
would  then  have  been  entitled  to  the  benefit  of  it  by 
plea,  but  not  by  motion. 

Secondly.  The  defendant  insists  that  he  is  entitled  to 
a  new  trial  for  errors  in  the  admission  of  evidence. 
The  defence  of  Yancey  was  placed  mainly  upon  the 
ground  that  he  was  not  a  partner  of  Stuart,  to  whom 
the  goods  were  sold,  under  the  name  and  style  of  Wm. 
G.  Stuart  &  Co.  David  Brown  was  introduced  by  the 
plaintiffs  as  a  witness  to  prove  that  Yancey  was  a  mem- 
ber of  the  firm.  After  stating  the  acknowledgments  of 
Yancey  that  he  and  Stuart  were  the  owners  of  the  store, 
he  was  asked  to  state  what  he  may  have  heard  Stuart 
say  on  the  same  subject;  to  which  objection  was  made 
and  overruled,  and  the  witness  permitted  to  prove  the 
"declarations  of  Stuart  as  to  Yancey's  being  his  partner 
in  business."  This  was  erroneous.  He  was  not  a  com- 
petent witness  for  that  purpose.  Vcmzcmdt  vs.  Kay^  et 
als.j  2  Hump.,  112.  Much  less  would  his  declarations, 
not  on  oath,  be  evidence.  1  Greenl.  Evi.,  229.  He  is 
directly  interested  in  the  question.  By  establishing  the 
partnership  in  &vor  of  the  plaintiffs,  he  onerates  the 
defendant  with  the  debt,  and  exonerates  himself  to  that 
extent,  as  he  would  be  only  liable  over  to  the  defendant, 
as  between  themselves  for  one  half.  It  is  true,  a  part- 
ner may  be  examined  to  prove  the  justice  of  the  debt, 
if  the  partnership  be  admitted  or  established  by  other 
evidence,  but  he  cannot  be  heard  on  a  question  of  the 
existence  of  a  partnership. 
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Upon   this  ground  the  judgment  is  reversed   and  a 
new  trial  granted. 


Beubkn  Libknbee  vs,  Jesse  Holt. 


AoTiON.  In  forma  pauptru.  RighU  of  Non-rendenU.  The  right  to  iastitute 
and  prosecute  suits  in  forma  pauperiSj  in  the  courts  of  this  State,  is  not 
limited  by  its  laws  to  the  citizens  of  this  State,  but  belongs  alike  to  the 
citizens  of  the  other  States. 

State  CoxiTr.  Sam*.  It  is  due  to  that  comity  which  should  be  fostered 
among  the  several  States  of  this  Union,  that  the  citizens  of  all,  should  be 
free  and  unmolested  in  vindicating  their  rights  in  the  courts  of  this  State. 
Such  has  always  been  the  policy  of  our  legislation,  and  the  spirit  of  judi- 
cial decision  ;  and  our  courts  will  construe  no  statute,  so  as  to  place  it  in 
conflict  with  this  principle,  unless  constrained  to  do  so,  by  its  xszpress  pro- 
visions, or  by  some  rule  of  obvious  and  necessary  policy,  or  fixed  principle 
of  international  law. 


FBOM  OREBIffE. 


This  case  originated  before  a  justice  of  the  peace,  in 
the  county  of  Greene,  upon  a  warrant  founded  on  a  note 
executed  by  the  plaintiflF  in  error,  a  citizen  of  North 
Carolina,  to  the  defendant  in  error.  On  the  lith  of 
December,  1842,  judgment  was  rendered  by  the  justice 
on  the  note  against  the  plaintiff  in  error,  for  the  sum  of 
$14:7  90,  and  on  the  same  day,  on  the  affidavit  of  defen- 
dant in   error,   that    the    plaintiff  in  error  was    about  to 
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remove  or  coBceal  himself  or  his  property,  execution  was 
issued  and  levied  upon  certain  chattels  of  the  plaintiff 
in  error.  On  the  2Qth  December,  the  plaintiff  in  error 
brought  up  the  case  by  certiora/riy  m  forma  paiuperia^  to 
the  circuit  court  of  Greene,  where  at  February  Term, 
1852,  on  motion,  the  court  (Hon.  8.  J.  Luckey,  pre- 
siding) dismissed  the  certiorcm^  and  aflSrmed  the  judg- 
ment of  the  justice,  holding  that  the  plaintiff  in  error 
being  a  resident  citizen  of  another  State,  was  not  entitled 
to  prosecute  a  suit  in  forma  pamperis^  in  the  courts  of 
this  State.    From  which,  plaintiff  in  error  appealed. 

D.  T.  Patierson,  for  plaintiff  in  error. 

The  act  of  1821,  makes  it  the  duty  of  the  clerks  of 
the  different  courts  of  record  in  this  State,  on  the  appli- 
cation of  any  poor  person^  who  shall  take  the  paupers 
oath,  to  issue  any  writ  or  writs  according  to  the  nature 
of  his  case,  without  demanding  security  from  said  poor 
person.     N.  &  0.,  p.  583. 

The  phraseology  of  the  act  of  1821,  is  broad  and 
comprehensive  enough  to  embrace  every  person,  without 
regard  to  residence,  who  may  seek  redress  in  our  courts 
for  any  injury  they  may  have  sustained  at  the  hands  of 
our  citizens,  and"  it  is  argued  earnestly  by  the  counsel 
for  the  defendant,  that  by  the  phrase  "  any  poor  person," 
the  legislature  intended  to  extend  to  the  citizens  of  other 
States,  the  same  right  to  avail  themselves  of  the  benefit 
of  the  provision  contained  in  said  act,  that  our  own 
citizens  have,  to  institute  suits  under  its  provisions,  any 
other  construction  of  the  language  used  by  the  legisla- 
ture, it  seems    to   me,  would  be  doing   violence  to   the 
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intention  of  the  framers  of  the  act  of  1821,  Why 
should  our  courts  give  a  local  and  restricted  operation 
and  construction  to  the  language  of  the  act  of  1831? 
Would  it  not  be  wanting  in  proper  comity  toward  the 
citizens  of  other  States  to  do  so?  Would  it  not  amount 
practically,  to  a  denial  of  justice  to  the  poor  of  other 
States,  who  might  receive  from  our  citizens,  either  in 
their  person  or  property,  an  injuiy.  To  show  the  great 
injustice  that  would  be  inflicted  on  the  non-resident  pau- 
per, by  the  construction  contended  for  by  the  counsel 
for  the  plaintiflT,  let  us  suppose  that  a  poor  man  fix)m 
the  State  of  North  Carolina,  is  passing  through  the  State 
of  Tennessee,  on  his  way  to  the  West,  for  the  purpose 
of  hunting  a  new  home  for  himself  and  family  —  and 
while  within  our  borders,  he  is  violently  assaulted  and 
injured  in  his  person  by  a  wealthy  and  influential  man. 
Or  that  while  within  our  State,  his  only  horse  is  taken 
from  him  without  the  warrant  of  law,  will  our  courts 
say  to  this  unfortunate  stranger,  that  you  should  not 
institute  a  suit  in  the  courts  of  the  State  for  the  redress 
of  the  injury  you  have  received  within  our  own  borders, 
and  from  the  hands  of  one  of  our  citizens,  unless  you 
give  security;  requiring  a  thing  that  in  nine  cases  out  of 
ten,  it  would  be  impossible  for  the  non-resident  poor  man 
to  comply  with.  He  would  not  know  to  whom  to  apply 
for  aid,  and  if  he  did  apply  to  our  citizens  to  become 
his  security  for  the  prosecution  of  his  suit,  he  would  be 
told  that  he  was  a  stranger,  and  that  the  defendant  was 
his  neighbor  and  friend,  and  that  he  would  not  have 
anything  to  do  with  the  suit.  Every  man  who  has 
ordinary  observation,  knows  this  would  be  the  case,  and 
thus  to  all  useful  purposes,  the  doors  of  our  courts  of 
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justice  would  be  closed  to  the  non-resident  poor  man, 
and  the  most  wanton  violation  of  the  rights  of  property, 
and  the  most  flagrant  outrage  on  the  person  of  the  poor 
man,  would  go  unredressed  and  unpunished;  simply 
because  he  happened  to  live  beyond  the  Umits  of  the 
State  of  Tennessee.  Would  it  not  be  monstrous  to  dis- 
criminate between  one  of  our  own  and  the  citizen  of  a 
different  State,  to  an  extent  that  would  result  in  such 
great  injustice  to  the  non-resident.  To  do  so  would  be  to 
violate  the  spirit,  if  not  the  letter,  of  the  Constitution 
of  the  United  States.  By  art.  4,  §  2,  of  the  Constitu- 
tion of  the  United  States,  it  is  declared,  that,  ^^The  citi- 
zens of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States.''  Kow  to 
require  security  of  the  one,  and  not  of  the  other,  would 
be  to  deprive  them  of  the  privileges  and  immunities 
there  guarantied.  I  am  aware  that  our  own  court,  in 
the  case  of  £mcaid  vs.  Fra/ncis^  Cooke's  Reports,  p.  49, 
decided  that  this  provision  in  the  Constitution  of  the 
United  States,  would  not  prohibit  the  State  firom  enact- 
ing that  a  resident  plaintiff  might  commence  suit,  with- 
out giving  security  for  costs,  and  that  a  non-resident 
plaintiff  should  not.  But  this  question  was  not  presented 
in  the  record,  in  the  case  of  Kinccdd  vs.  Frcmds^  and 
the  opinion  must  therefore  be  regarded  as  the  mere  obi- 
ter dicta  of  the  Judge  who  delivered  it. 

The  statute  of  11  Henry,  7th,  chap.  12,  uses  almost 
the  identical  language  of  our  statute  of  1821,  and  I 
have  looked  into  all  the  English  books  that  I  have 
access  to,  in  order  to  see  whether  the  courts  of  England 
have  at  any  time  given  a  construction  to  their  own 
statute,  but  I  have  been   unable  to  find   any  decision. 
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Nor  can  I  find  any  decision  of  our  own  Supreme  Courts, 
giving  a  construction  to  our  act  of  1821. 

It  is  insisted  by  the  plaintiff's  counsel,  that  our  own 
Supreme  Court,  in  the  case  of  JSawkins  vs.  Pewrce^ 
reported  in  11  Hump.  Rep.,  p.  44,  66,  by  analogy  have 
decided  this  case.  Let  us  examine  that  case  for  a  mo- 
ment.  Pearce  was  a  resident  of  the  State  of  Georgia, 
and  while  transiently  in  this  State,  Hawkins,  a  constable, 
levied  on  the  horse  of  Pearce,  and  sold  it  for  debt. 
This  court  in  that  case,  held  that  the  act  of  1820,  and 
the  subsequent  acts  exempting  certain  property  from 
execution,  do  not  extend  to  non-residents,  and  give  con- 
clusive reasons  why  they  should  not.  It  will  be  ob- 
served that  the  legislature,  by  the  act  of  1820,  confines 
its  operation  to  "  each  individual  in  this  State,"  and  the 
act  of  1827,  is  confined  to  "any  person  in  this  State," 
thus  clearly  indicating  that  the  legislature  intended  to 
embrace  none  but  our  own  citizens.  In  my  view  of  the 
act  of  1821,  and  the  various  acts  exempting  property 
from  execution,  nothing  can  be  drawn  by  analogy,  from 
the  opinion  of  this  court  in  the  case  of  Hawhma  vs. 
Pearce.  The  object  of  the  act  of  1821,  is  wholly  and 
totally  different  from  the  act  of  1820,  and  the  subse- 
quent acts  on  the  same  subject.  The  act  of  1821  is 
designed  to  give  to  "any  poor  person,"  the  right  to  sue 
in  our  courts  without  security.  The  act  of  1820,  and 
the  subsequent  acts  on  that  subject,  when  taken  and  con- 
strued together,  it  will  be  seen  that  the  legislature 
intended  to  confine  their  operation  and  effect  to  the 
"^individuals  "  or  "  persons  "  of  this  State. 

It  is  argued  that  nothing  can  be  deduced  from  the 
adjudications  of  this  court,  under  the  19th  section  of  the 
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act  of  1794,  in  relation  to  attachments.  The  case  of 
JSncaid  vs.  Fra/nda^  Cooke's  Eeports,  p.  49,  and  the  case 
of  Webb  <&  Co.  vs.  Zea,  6  Terger,  473-4,  are  both 
unreasoned  decisions.  But  they  settle  nothing  which 
can,  it  is  conceived,  by  any  fair  deduction  or  analogy  of 
reason  or  argument,  deprive  the  defendant  of  suing  as  a 
pauper.  These  cases  simply  adjudge,  that  if  the  crediUn* 
and  d^toT  both  be  non-residents,  the  act  does  not  operate. 

MnxiGAK,  for  defendant  in  error. 

In  the  Becord,  it  appears  that  the  plaintiff  in  error 
is  a  citizen  of  the  State  of  Korth  Carolina,  and  that  he 
obtained  the  writ  of  certiorari  and  supersedeas,  by  means 
of  the  oath  prescribed  for  the  benefit  of  poor  persons. 

The  court  below  held  that  a  non-resident  was  not 
entitled  to  prosecute  suits  in  this  State,  m  forma  pwu- 
peris,  under  the  act  of  1821,  ch.  22,  O.  &  K  p.  633, 
and  this  is  the  only  question  presented  in  this  record. 

1.  The  act  of  1821,  ch.  22,  is  strictly  municipal  in 
its  character,  and  made  for  the  exclusive  benefit  of  a 
certain  class,  a  particular  description  of  our  own  citizens. 
It  is  a  part  of  that  humane  and  benevolent  system  of 
legislation  in  Tennessee,  which  looks  to  the  support,  and 
maintenance  of  the  poor  within  the  limits  of  the  State. 
For  it  is  no  less  important  to  the  poor  man,  that  he 
should  have  the  means  of  enforcing  his  rights  in  the 
courts  of  justice,  without  costs  or  charges,  than  that  he 
should  be  allowed  to  hold  certain  articles  of  property 
exempt  from  execution. 

2.  This  question,  it  is  insisted,  if  not  directly  decided 
in  Tennessee,  is  by  analogy  no  longer  o^en  for  discus- 


48  KNOXVILLE: 


Reuben  Liaenbee  vc  Jesse  Holt. 


sion.      See  11  Hump.,  p.    44,  HcmJcms  tb.  Pearce,     1 
Burrow's  Eep.,  347,  Rex  vs.  Lockdale^  et  (ds. 

1.  By  this  authority,  Somkina  vs.  Pearce^  it  is  de- 
clared, our  acts  of  Assembly  from  1820,  ch.  2  to  1846, 
ch.  169,  constitute  a  system  of  poor  laws  for  a  given 
class  or  description  of  persons  in  the  State,  and  that 
non-residents,  who  may  be  casually  or  transiently  in  the 
State,  are  not  entitled  to  their  benefit.  It  is  insisted,  that 
the  act  of  1821,  ch.  22,  is  a  part  of  that  system;  be- 
cause it  is  not  only  comprehended  by  the  scope  of  thfe 
4)pinion  of  this  court  in  the  case  above  referred  to,  but 
because  it  is  supported  by  the  very  same  reasons  which 
sustain  the  act  of  1820,  ch.  2,  and  those  subsequently 
passed,  exempting  property  from  execution  in  the  hands 
of  the  poorer  classes.  Both  are  founded  in  benevolence 
to  the  poor  within  the  State,  and  seek  their  protection, 
comfort  and  support. 

2.  But  it  is  insisted  by  the  counsel  for  the  plain- 
tiff in  error,  that  the  words,  "any  poor  person,"  em- 
ployed in  the  act  of  1821,  ch.  22,  are  much  broader 
and  more  comprehensive  than  the  words,  "each  indi- 
vidual in  this  State,"  used  in  the  act  of  1820,  ch.  2, 
and  retained  in  most  of  the  other  acts  exempting  pro- 
perty from  execution.  It  is  true,  the  words  "in  this 
State,"  which  occur  in  the  act  of  1820,  are  not  em- 
ployed in  the  act  of  1821 ;  but  the  words,  "  any  poor 
person,"  in  the  act  of  1821,  are  no  more  comprehensive 
than  the  language  of  the  3d  §  of  the  act  of  1846,  ch. 
169,  which  is:  "That  the  provisions  of  this  act,  and  the 
other  acts  which  exempt  property  from  execution,  be 
extended  to  all  persons  who  are  heads  of  families,"  and 
this   court  in  the  case  of  JETawkina  v.  PearcCy  expressly 
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declare  this  act,  ( 1846,)  one  of  the  acts  comprehended  in 
the  system  of  poor  laws,  the  privileges  of  which  cannot 
be  claimed  by  non-residents.  As  to  act  of  1846,  see 
Nicholson's  Supplement,  p.  231. 

3.  The  act  of  1794,  ch.  1,  §  19,  C.  and  N.,  p.  101, 
in  relation  to  attachments,  contains  the  ver^  same  words 
of  the  act  of  1821,  ch.  22,  that  is:  <<  Any  person,  &c., 
making  complaint,  &c.,"  and  yet  this  act  has  been  held 
not  to  apply  to  non-residents.  See  Cooke's  Rep.,  JETinr 
cadd  vs.  I'r<meiSy  p.  49,  68.  Also,  6  Yer.,  Webi  vs.  Zea^ 
47a-4. 

4.  The  4th  art.,  2d  §,  and  1st  clause  of  the  Consti- 
tution of  the  United  States,  is  relied  on  by  the  counsel 
for  the  plaintiff  in  error,  to  sustain  the  view  entertained 
by  him  of  the  act  of  1821 ;  but,  as  I  insist,  that  clause 
of  the  Constitution  brings  no  support  to  the  position 
assumed  by  the  counsel.  It  simply  declares  each  citizen 
of  a  State,  a  citizen  of  the  United  States,  and  as  such, 
confers  on  him  rights  and  privileges  throughout  the 
whole  Union.  If  this  were  not  so,  then  a  citizen  of  our 
State,  would  not  be  a  citizen  of  the  United  States  when 
in  another,  and  the  States  would  be  completely  foreign, 
and  the  citizens  of  one,  aliens  when  in  another. 

So  I  conclude  there  is  no  argument  to  be  drawn  from 
the  Constitution  of  the  United  States,  which  conflicts 
with  the  ruling  of  the  court  below  in  this  cause. 

For  these  reasons,  I  insist  the  judgment  of  the  cir- 
cuit court  ought  to  be  affirmed. 

Gabuthers,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  presented  in  this  case,  is,  whether 
non-residents  are  embraced  in  the  provisions  of  the  act 
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of  1821,  ch.  22,  authorizing  suits  to  be  brought  by  poor 
persons,  without  giving  security  for  costs. 

We  can  see  no  reason  for  the  exclusion  of  non-resi- 
dents from  the  benefit  of  this  act.  They  are  not  ex- 
cluded in  terms  or  by  any  fair  construction.  It  would 
be  against  tHat  comity  and  good  neighborhood,  which 
should  exist  and  be  fostered  by  the  several  States,  to- 
ward the  citizens  of  each  other,  to  make  a  distinction 
between  them  as  to  the  mode  of  asserting  their  rights. 
Courts  should  not  be  open  to  one  and  closed  against  the 
other.  We  would  not  give  such  a  construction  to  any 
act  of  our  legislature,  unless  constrained  to  do  so  by  its 
express  provisions,  or  some  rule  of  clear  and  necessary 
policy  or  fixed  principle  of  international  law.  There  is 
nothing  in  the  act  indicating  an  intention  to  confine  its 
benefits  to  citizens  of  our  own  State.  The  language 
used  is  general,  ^^any  person  who  shall  take  the  oath 
hereinafter  prescribed." 

The  case  of  Hawkina  vs.  Pea/roe^  11  Hump.,  44,  in 
which  the  benefits  of  the  acts  of  1820,  ch.  11,  and  sun- 
dry others  on  the  same  subject  down  to  1846,  ch.  169, 
exempting  certain  property  from  execution  for  debt,  was 
certainly  correctly  decided.  But  the  reason  and  princi- 
ple of  that  case  do  not  apply  to  this.  In  most  of  those 
acts,  perhaps  all  but  the  last,  the  provision  is  expressly 
for  citizens  of  this  State.  But  independent  of  this  fact, 
a  sound  policy  would  so  limit  them.  Their  object  is  to 
secure  benefit  or  the  means  of  living,  to  the  families  of 
those  of  our  own  people,  who  by  misfortune  or  improvi- 
dence become  involved  beyond  their  ability  to  pay.  It 
was  thought  better,  and  more  in  accordance  with  human- 
ity, and  the  interests  of  the  State,  that  creditors  should 
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lose  their  just  claims  to  that  extent,  than  that  the  wives 
and  children  of  unfortunate  debtors  should  be  reduced 
to  entire  destitution,  and  possibly  become  a  charge  to 
the  community.  These  reasons  and  objects  could  not  be 
made  properly  to  apply  in  the  case  of  citizens  of  other 
States,  who  might  be  indebted  to  ours.  We  are  under 
no  obligation  to  make  provision  for  them.  They  must 
look  to  their  own  governments  for  protection. 

But  here  the  question,  we  think,  is  certainly  different. 
It  is  whether  our  courts  shall  be  open  to  non-residents 
for  the  assertion  of  their  rights  on  the  same  terms  as 
our  own  citizens.  Shall  a  stranger,  because  he  is  poor 
and  firiendless,  be  denied  the  aid  of  our  laws  in  the 
recovery  or  defence  of  his  rights?  We  think  not.  Such 
could  not  have  been  the  intention  of  the  legislature. 

Let  the  judgment  of  the  court  below  be  reversed, 
and  the  cause  remanded. 


Geo.  W.  IlicJE  m,  E.  Alley,  assignee  of  Thos.  CaUoway. 


1.  Pkiyatb  Wat.  County  Court.  Conttitutitmal  Lw.  The  county  court  has 
no  power  to  compel  a  private  person  at  whose  instance  a  privaU^toay  is 
opened  through  the  lands  of  another,  to  pay  damages  for  snch  private  way  • 
The  consent  of  the  parties  cannot  confer  with  snch  jurisdiction.  The  right 
of  a  private  way  can  only  exist  by  prescription  or  convention  between  the 
parties,  and  not  by  judicial  compulsion.  The  Act  of  1811,  ch.  60,  which 
authorizes  the  construction  of  private  ways,  upon  the  petition  of  any  per- 
son whose  lands  may  be  surrounded  by  the  lands  of  another,  upon  peti- 
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tioner's  paying  damages,  is  repugnant  to  the  constitution,  as  violative  of 
private  right.  Vide  Cons.,  Art.  1,  §  8,  «<  2  Yerg.,  654-560. 
I.  Limitation.  Demandi  founded  <m  record.  Debts  and  demands  based  upon 
any  specialty,  as  a  statute,  bond  or  record,  are  not,  in  general,  affected  by 
the  Statute  of  LimitationB.  21  Jas.,  1,  G.  16.  But  the  record  on  which 
such  demand  is  founded  must  be  valid  in  itselt  So,  where  a  defendant  in 
an  action  of  debt  produced  the  record  of  the  county  court,  from  which  it 
appeared  that  the  county  court,  more  than  six  years  before,  had  adjudged 
the  plaintiif  indebted  to  him  a  sum  of  money  as  damages  for  a  private  way 
through  the  lands  of  defendant,  and  from  which  it  appeared  also  that  he 
and  the  plaintiff  had  agreed  upon  said  sum  as  the  amount  to  be  paid  for 
said  private  way,  and  claimed  that  said  record  demand  be  set-off  against 
the  demand  of  the  plaintiff;  ffddf  that  as  the  county  court  had  no  power 
to  make  such  order,  said  agreement  must  be  considered  as  a  simple  con- 
tract, and  therefore  barred  by  the  Statute  of  Limitations. 


VROM  KARION. 


This  suit  was  instituted  by  Alley  against  Bice,  be- 
fore a  justice  of  the  peace,  in  the  county  of  Marion, 
on  a  note  under  seal,  executed  by  Bice,  which  resulted 
in  a  judgment  against  the  plaintiff  for  costs ;  from  which 
he  appealed  to  the  circuit  court.  On  the  trial  of  said 
cause  in  the  circuit  court,  at  its  March  Term,  1853, 
Bice  produced  the  subjoined  proceedings  of  the  county 
court  of  Marion  county,  as  evidence  of  debt  against 
Alley,  and  demanded  that  the  same  should  be  allowed 
him  as  a  set-off  against  the  note,  upon  which  the  suit 
was  founded: 

^^  State  cf  Tennessee:  Ma/rion  county,  October  session, 
1841.  Be  it  remembered,  that  on  this  day  were  re- 
turned into  court,  the  proceedings  of  the  jury  of  view, 
on  the  road  from  Kellysville,  intersecting  the  stage  road 
at  Marcum's  old  house,  which  said  "  agreement ''  is 
returned  in  words  and  figures  following,  to  wit: 

^^  State  of  Termessee:   Marion  county.    We,    the  un- 
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dersigned,  appointed  by  virtue  of  the  within  order,  say 
that  the  damages  due  and  owing  to  Oeorge  W.  Rice 
from  Erasmus  Alley,  for  the  road  agreed  upon  between 
them,  shall  be  the  sum  of  three  hundred  dollars,  to 
be  paid  by  Erasmus  Alley  to  Geo.  W.  Rice,  and  that 
said  Rice  have  until  the  1st  day  of  January  next  to 
open  the  same,  and  to  fix  the  fences  and  enclosures 
to  suit  said  road;  otherwise,  said  Alley,  by  performing 
said  labor,  may  be  allowed  to  do  the  same.  Septem- 
ber 28th,  1841.  Signed  by  the  commissioners,  and  Geo. 
W.  Rice  and  Erasmus  Alley;  and  ordered  by  the  court, 
that  said  order  be  made   final." 

The  circuit  court,  (Hon.  Charles  F.  Keith  presiding,) 
charged  the  jury  that  the  claim  evidenced  by  the  paper 
above  quoted,  introduced  by  the  defendant  as  a  set-off, 
to  plaintiff's  debt,  was  such  a  claim  as  would  be  barred 
by  the  statute  of  six  years;  and  if  a  longer  period  than 
six  years  had  elapsed,  between  the  making  of  said  pa- 
per and  the  commencement  of  this  suit,  that  said  claim 
would  be  barred.  The  jury  rendered  a  verdict,  and 
judgment  was  entered  for  plaintiff  Alley,  for  the  amount 
of  his  note  and  interest,  from  which  Rice  appealed. 

MniKis,  for  Rice. 

This  is  an  agreed  case  from  Marion  county  circuit 
court,  and  raises  this  point:  Where  a  party  seeks  to 
open  a  road  through  the  land  of  another,  and  gets  a 
jury  to  assess  damages,  and  the  jury  report  the  dama- 
ges, in  this  case  the  report  is  signed  by  the  parties 
themselves,  and  is  in  the  character  of  an  agreement  and 
report,    and  that  report  made   a  part  of  the  record  of 
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the  county  conrt,  whether  this  claim  will  be  barred 
by  the  statute  of  six  years,  see  pp.  8  and  9  of  this 
record. 

It  is  insisted  for  plaintiff  in  error,  that  this  is  not 
a  simple  contract,  but  that  it  is  debt  evidenced  by 
record,  and  is  not  barred  by  statute  of  21  James,  1,  cb. 
16,  §  3,  limiting  simple  contract  debts  to  six  years ; 
and  that  it  is  not  barred  by  our  statute  of  1715,  to 
three   years. 

Hyde,    for   Alley. 

The  only  reasonable  ground,  to  my  mind,  upon  which 
an  argument  could  be  based,  in  support  of  the  position 
taken  by  the  plaintiff  in  error,  is  the  principle  laid 
down  by  Bouvier  in  his  Institutes  of  American  Law, 
vol.  1,  p.  382,  couched  in  the  following  language:  — 
^'When  the  liability  of  the  defendant  is  created,  not 
by  the  act  of  the  parties,  but  by  the  ■  express  terms  of 
a  statute,  the  plaintiff  is  not  barred." 

To  give  application  to  this  principle  a  liability  must, 
be  created  by  the  statute,  and  it  must  arise  under  its 
provisions  as  expressed. 

To  create  a  liability,  implies  an  obligation  on  the 
part  of  the  party  liable,  which  is  to  be  performed  in 
the  future.  Certainly,  if  no  debt  or  obligation  remains 
to  be  paid  or  performed  in  pursuance  of  the  provisions 
of  the  statute,  no  liability  is  created  thereby.  The  Act 
of  1811,  ch.  60,  §  1,  on  the  subject  of  private  ways, 
is  illustrative  of  this  position.  By  this  act,  any  person 
surrounded  or  inclosed  by  the  lands  of  another,  who 
refuses  to  allow  such  person  a  private  road,  on  petition, 
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a  jnry  may  lay  off  and  mark  a  road^  and  the  coart 
shall  have  power  to  grant  an  order  to  open,  &c. ;  pro- 
vided the  damages  assessed  be  paid  by  the  person 
applying,  &c.  By  a  plain  construction  of  this  statute 
the  county  court  would  have  no  authority  to  order  the 
opening  of  the  way  prior  to  payment.  K  the  parties 
stipulate  a  future  payment  the  liability  created  is  the 
result  of  a  private  contract,  and  does  not  arise  under 
the  terms  of  the  statute.  The  act  of  1825,  ch.  17,  § 
1,  is  equally  explicit  in  reference  to  the  establishment 
of  a  public  road  in  cases  where  damages  have  been 
assessed  by  a  jury,  by  the  terms  of  which  the  liability 
ceases  when  the  road  is  estabb'shed,  otherwise  its  estab- 
lishment is  unlawful.  K  the  person  entitled  to  damages 
agrees  that  the  payment  may  be  in  future,  the  liability 
is  created  by  the  act  of  the  parties  and  not  by  the 
express  terms  of  the  statute. 

Upon  the  supposition  that  a  liability  for  damages 
assessed  by  a  jury  Tuider  the  statutes  referred  to,  could 
in  any  case,  be  created  under  the  provisions  of  the 
statute,  yet  it  will  not  be  denied,  that  to  create  the 
liability  the  county  court  must  pursue  the  authority 
conferred  by  the  statute,  otherwise  its  proceedings  would 
be  illegal  and  void.  By  the  act  of  1804,  ch.  1,  § 
19,  upon  complaint  of  the  person  aggrieved  by  the 
laying  out  of  any  road,  the  county  court  may  order  a 
jury  to  assess  the  damages  to  be  paid  by  the  county, 
or  turn  the  road,  &c.  By  the  act  of  1826,  before 
referred  to,  payment  of  the  damages  assessed  is  made 
a  condition  precedent  to  the  opening  or  establishment 
of  the  road  by  the  county  court.  By  these  acts  the 
duty  of  the  jury  and  the  court  are  clearly  defined;  the 
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one  is  to  assess  damages  to  be  paid  by  the  connty  or 
turn  the  road,  and  the  court,  on  payment  of  the  dama- 
ges assessed,  are  to  establish  the  road. 

The  writing  relied  upon  by  the  plaintiff  in  error, 
purports  to  be  the  proceedings  of  a  jury  of  view  to 
assess  damages  resulting  from  the  laying  off  of  a  public 
road,  from  " Kellysville "  to  "the  stage  road."  The 
caption  also  clearly  indicates  that  the  jury  do  not  re- 
turn the  paper  as  a  report  of  the  damages  assessed, 
but  as  an  "agreement"  returned,  &c.  The  body  shows 
that  there  is  no  assessment  of  damages  upon  the  road 
as  previously  laid  off  by  order  of  the  court,  but  dama- 
ges upon  a  road  agreed  upon  between  Bice  and  Alley. 
The  three  hundred  dollars  is  not  to  be  paid  by  the 
county,  but  by  Alley,  although  the  money  is  not  paid, 
but  "  to  be  paid."  By  stipulation.  Rice  is  to  have 
over  three  months  in  which  to  open  the  road;  and 
should  he  fail  Alley  is  authorized  to  open  it.  If  this 
writing  is  to  be  regarded  as  the  proceedings  of  the 
jury,  its  provisions  and  stipulations  are  in  express  vio- 
lation of  their  authority  as  conferred  by  the  statute,  in 
every  particular;  and,  consequently,  any  action  of  the 
county  court,  confirmatory  of  their  proceedings,  or  any 
order  based  upon  them,  would  be  void.  If,  then,  in 
a  case  where  the  provisions  of  the  statute  referred  to 
are  pursued,  a  liability  might  be  created,  yet,  where 
the  plain  provisions  of  the  statute  are  violated  and  the 
proceedings  are  wholly  illegal,  as  in  this  case,  certainly 
no  liability  could  arise  by  the  express  terms  of  a  statute 
which  are  disregarded  in  creating   the  liability. 

Divesting  this  writing  of  the  unauthorized  proceed- 
ings   of  the   jury   of    view,    and   it    remains,    what  it 
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was  doubtless  intended  to  be,  a  simple  contract  in 
writing  between  Eice  and  Alley,  witnessed  by  the  jury, 
and  as  such,  strictly  within  the  bar.  of  the  Statute  of 
limitations. 

Should  this  court  hold  the  charge  of  the  court  below 
to  be  clearly  erroneous,  it  is  submitted  whether  that 
error,  in  itself,  would  afford  a  sufficient  ground  for  a 
reveiBal  of  the  judgment  in  this  case.  The  Statute  of 
Limitations  could  only  apply  to  the  right  of  way  de- 
mand relied  upon  in  defense  by  the  plaintiff  in  error, 
unless  presented  by  way  of  set-off,  of  which  there  was 
neither  notice  or  plea  filed,  as  is  apparent  from  an 
examination  of  the  record.  A  set-off  being  a  cross 
action,  requiring  notice,  by  plea  or  otherwise,  of  the 
nature  of  the  demand,  so  as  to  give  the  party  affected 
thereby  an  opportunity  of  preparing  his  defense,  and 
no  notice  having  been  given,  the  demand  of  the  plain- 
tiff should  have  been  excluded  on  that  ground ;  and 
no  injury  has  resulted  to  the  plaintiff  in  error  in  the 
exclusion  of  his  set-off,  if  upon  any  ground  it  was  not 
available,  although  it  should  be  held  that  a  wrong  reason 
for  its  exclusion  was  assigned  by  the  court  below. 

For  these  reasons  we  ask  an  affirmance  of  the  judg- 
ment below. 

ToTTBN,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  debt;  the  defense  is  set-off,  which 
bein^  denied  in  the  court  below,  the  defendant  appealed 
in  error. 

The  matter  of  set-off  is  imperfectly  stated  in  the 
record;  but  it  seems  that,  by  order  of  the  county 
court  of  Marion,  Alley  was  permitted  to  open  a  road 
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over  Biceps  farm.  A  jury  was  appointed  by  said 
court  to  assess  the  damages  done,  and  they  assessed  it 
by  consent  of  pwrties^  at  $300,  and  made  report  thereof 
to  the  county  court  at  October  Term,  when  it  was 
ordered  that  the  same  be  affirmed.  The  report  states 
that  Alley  "  agrees "  to  pay  Kice  $300,  and  the  same 
being  due  more  than  six  years  before  the  institution 
of  this  suit,  the  circuit  judge  held  it  barred  by  limi- 
tation of  time. 

It  is  now  argued  for  defendant  Kice,  that  no  statute 
of  limitation  will  apply,  because  it  is  a  liability  founded 
upon  a   record. 

That  is  true  as  a  matter  of  fact  but  not  as  a  matter 
of  law.  For  the  county  court  had  no  jurisdiction  to 
make  such  an  order  upon  its  record.  If  a  public 
road  were  intended  in  that  case,  the  private  indemnity 
was  due  from  the  public,  and  the  county  court  as  a 
court  of  police,  had  power  to  order  it  to  be  paid  by 
the  county;  1804,  ch.  1,  §  19;  but  no  power,  even 
by  consent,  to  make  a  valid  order  that  it  be  paid  by 
a  private  person ;  for  consent  in  general,  cannot  confer 
jurisdiction.  If  a  private  way  were  intended,  in  that 
case  we  have  held,  that  the  right  can  only  exist  by 
prescription  or  convention  between  the  parties,  and  not 
by  judicial  compulsion,  under  the  act  of  1811,  C.  60, 
and  this  act  was  considered  repugnant  to  the  constitu- 
tion, as  being  in  violation  of  private  right.  White  vs. 
Set6Le^  at  Nashville,  1852.  In  any  view  of  the  case  it 
must  be  true  that  the  county  court  had  no  jurisdiction 
to  order  that  Alley  pay  Eice  the  indemnity  in  ques- 
tion; and  its  order  to  that  effect,  must  be  considered 
as  merely  void. 
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It  ifl  in  general  true,  that  demands  founded  upon 
any  "specialty,"  as  a  statute,  record,  or  bond,  are  not 
affected  by  the  statutes  of  limitation.  21  Jas.,  1  0.  16; 
Ang.  Lim.,  0.  10.  But  here,  the  record  relied  upon 
is  invalid  in  itself,  for  want  of  any  power  in  the  court 
to  make  it,  and  cannot  be  considered  as  the  foundation 
of  a  right.  The  right  to  indemnity  was  agreed  upon 
by  the  parties,  but  as  there  was  no  valid  specialty  to 
secure  its  payment,  it  must  be  considered  as  founded 
merely  in  simple  contract,  and  is  barred  by  the  statute. 

Let  the  judgment  be  affirmed. 


WUJAAM  "WOBTH  V8.    AmOS  DaWSOK  AND   WlLLIAM  FoWLEE. 

HrOHWAT.  DtdietiHon,  Right  of  Way,  The  mere  license  of  the  owner, 
to  the  ifhhabitanU  of  a  local  ntighborhaAj  to  use  flrpatltway  through  his 
close,  at  sufferance,  as  a  matter  of  &yor  and  convenience,  does  not  ope- 
rate as  a  dedication  of  the  way  to  the  public  use.  The  doctrine  that  a 
right  of  way  may  be  claimed,  by  a  dedication  to  the  public  use  by  the 
owner  of  the  soil,  must  be  cautiously  admitted,  as  its  too  easy  application 
would  defeat  the  right  of  the  owner  of  the  soil  to  have  compensation  for 
the  damages  sustained  by  laying  out  a  road  oyer  his  land,  to  which  he  is 
entitled,  where  such  road  is  laid  out  by  the  proper  authority. 


mOM  OOCKE. 


The  plaintiff  in  error,  owned  and  occupied  a  field  in 
the  county  of  Cocke,  which  had  been  cleared  and  culti- 
vated about  fifteen  years,  through  which  there  was  a 
path  which  had  been  used  before  and  since  its  enclosure. 
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hj  some  of  the  neighbors'  for  a  period  altogether  of 
nearly  thirty  years,  as  a  mill  and  church  path,  also  as  a 
way  to  the  village  of  Parrottsville.  Some  seven  families 
in  the  vicinity  had  used  the  way,  and  had  occasionally 
repaired  it  when  it  needed  work.  When  the  field  was 
enclosed,  gates  or  bars  were  erected  where  the  enclosure 
crossed  the  path  on  either  side.  The  original  proprietor 
of  the  soil,  who  enclosed  the  field,  had  been  known  to 
assist  the  neighbors  in  repairing  the  way.  This  action, 
which  originated  before  a  justice  of  the  peace,  was 
brought  by  Worth  against  Dawson  and  Fowler,  to  re- 
cover damages  for  alleged  injuries  to  his  soil  within 
the  enclosure,  by  "  digging  it,"  for  the  purpose  of 
repairing  the  way.  It  came  into  the  circuit  court  by 
appeal,  where  there  was  verdict  and  judgment  for  defen- 
dants, (  Hon.  R  H.  Hyitos,  presiding,)  from  which  plain- 
tiff appealed  to  this  court. 

Aknold,  Sneed  and  TsaiPLE,  for  Worth. 

The  legal  proposition,  or  series  of  propositions  relied 
upon,  are  these: 

That  from  the  character  of  the  way,  and  as  there 
were  only  a  few  persons  who  traveled  along  it,  and  that 
only  for  their  private  convenience,  it  never  was  a  public 
road,  but  was  merely  a  private  easement  or  way. 

That  the  act  of  enclosing  the  field,  and  obstructing 
the  road,  was,  per  ae,  a  revocation  of  the  right  to  the 
easement. 

That  tlie  building  of  the  fence  around  the  field,  and 
across  the  path,  was  sufficient  notice  of  the  revocation  of 
the  right. 
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That  the  tise  of  it  afterwards,  was  merely  by  the 
sufferance  and  at  the  will  of  the  owner  of  the  field. 

That  defendants  had  lost  their  right,  if  they  had 
derived  any  from  prescription,  to  the  easement,  by  their 
long  acquiescence  in  the  obstructions  to  its  perfect  enjoy- 
ment 

That  they  had  no  right  to  work  on  the  road  or  way, 
since  they  acquiesced  in  the  obstructions. 

That  at  most,  they  had  only  a  right  of  passage  as 
private  individuals,  a  limited  or  qualified  right  of  way, 
which  communicated  no  right  to  go  upon  the  soil,  and 
dig  it  up  or  disturb  it.  See  2  Saunders,  921,  near  the 
bottom.  2  Greenl.  Ev.,  §  664.  8  Kent,  432-3.  2  Black- 
stone,  27,  note  28. 

Flbtcheb,  for  Dawson  and  Fowler. 

The  only  part  of  the  charge  of  the  court  seriously 
controverted  in  this  cause,  is  that  in  which  his  honor  told 
the  jniy,  that  ^^  enclosing  the  field  and  erecting  the  gates 
was  not  jper  se,  a  revocation  of  the  dedication. 

1.  In  the  case  of  a  public  way,  no  length  of  time 
legalizes  the  nuisance.  And  this  is  true  as  a  private 
way,  unless  there  be  an  actual  abandonment.  The 
erection  of  a  gate  is  not  conclusive  evidence  of  a  prohi- 
bition.     2  Greenl.,  §  664. 

2.  In  the  case  of  a  private  way.  "  Slight  intermit- 
tance  in  the  use,  a  slight  alteration  in  the  mode  of 
enjoyment  does  not  destroy  the  right.  There  must  be 
evidence  of  a  disclaimer  or  intention  of  abandonment." 
2  Greenl.,  §  665. 
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3.  A  license  may  be  presumed  from  silence  and 
acquiescence.  1  Saund.  PI.  and  Ev.,  467.  1  Greenl., 
§  197.  ^ 

4.  Use  of  a  way  to  establish  the  right,  must  be 
uninterrupted.  The  word  interrupted  must  be  taken  to 
mean  '^stopped,"  a  cessation  or  chasm  in  the  use,  not  a 
mere  disturbance  or  annoyance. 

The  defendants  insist  that  they  might  admit  that  there 
was  no  public  road,  and  no  private  way,  and  that  the 
erection  of  the  gates  rebutted  the  presumption  of  dedi- 
cation, yet  that  the  jury  were  warranted  in  presuming  a 
license,  since  the  gates  were  erected,  having  exercised 
the  right  of  repairing  the  road  for  fifteen  years  since  the 
gates  were  erected,  during  which  time  no  revocation  or 
notice  was  made  or  given. 

By  thb  Ooubt. 

There  is  no  evidence  in  this  record  showing  a  dedica- 
Uon  by  the  owner,  of  the  way  in  question,  to  the  use  of 
the  public;  or  of  any  such  intention  on  his  part.  The 
proof  establishes  nothing  more  than  a  mere  license,  or 
permission,  by  the  owner,  to  the  inhabitants  of  a  local 
neighborhood,  to  use  the  pathway,  as  a  matter  of  fevor 
and  convenience.  And  such  use,  being  only  by  suffer- 
ance, during  the  pleasure  of  the  owner,  he  had  the 
right  to  put  an  end  to  it  at  any  moment. 

No  use  or  acceptance,  of  the  way,  by  the  public^  is 
shown;  nor  any  recognition  of  it  by  the  proper  authority, 
the  county  court. 

That  a  right  of  way  may  be  claimed  by  a  dedication 
to    the   public    use,  by  the   owner   of  the  soil,    is  not 
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denied;  but,  with  us,  this  doctrine  must  be  cautiouslj 
admitted.  Its  too  easy  application  would  defeat  the  right 
qf  the  owner  of  the  soil,  to  have  compensation  for  the 
damages  sustained  by  laying  out  a  road  over  his  land, 
to  which  he  is  entitled,  when  such  road  is  laid  out  by 
the  proper  authority. 

It  results,  that  the  occasional  use  of  the  pathway  in 
question,  through  the  plantiff's  close,  gave  the  defen- 
dants no  right  to  dig  or  remove  the  soil  for  the  repair 
of  said  way. 

The  judgment  must  be  reversed,  and  a  new  trial 
awarded. 


Jahes  Fsabce  vs.  The  State. 


1.  DoMXCEL.  Rmiene$  of  a  momuA  mmCsfamUy,  In  the  legal  idea  of  a  domi- 
cile hom$^  remdenet  and  huinesa,  are  material  elements.  That  is  properly  the 
domicll  of  a  person,  where  he  has  his  true,  fixed,  permanent  home,  and 
principal  establishment,  and  to  which,  whenever  he  is  absent,  he  has  the 
intention  of  returning.  The  place  of  residence  of  a  married  man's  family, 
though  not  always  his  domicil,  is  nevertheless  a  fact  from  which  the  domicil 
may  be  presumed.  But  this  is  a  presumption  of  fact  and  not  of  law,  sub- 
ject to  be  removed  by  proof  to  the  effect  that  the  true  domicil  is  at  a  diflTer- 
ent  place  from  that  of  the  family  residence. 

2.  Illegal  Voting.  IfuUetment.  In  an  indictment  for  the  offence  of  illegal  vo- 
ting, a  mere  averment  that  the  defendant  voted  in  an  election  held  under 
the  constitution  and  laws  of  Tennessee,  for  President  and  Vice  President 
of  the  United  States,  on  the  day  and  in  the  county  named,  *'he,  the  drfm' 
tUmi  net  being  thm  and  there  a  qwdified  voter  in  said  eowiiy^^  is  not  a  descrip- 
tion of  the  offence.    As  there  are,  under  the  constitution  and  laws  of  Ten- 
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nessee,  various  grounds  of  disqualification,  the  precise  fhcts  which  dl8> 
qualify  the  voter  must  be  stated. 
3.  Criminal  Law.  Stone,  Etwntial  a/vmnmU.  Where  the  act  for  which  a 
partj  is  indicted,  is  not  in  itself  unlawfiil,  but  becomes.so  by  other  fi&cts 
connected  with  it,  the  facts  in  which  the  illegality  consists,  must  be  set 
forth  and  averred. 


FROM  RHEA. 


The  plaintiff  in  error  was  presented  by  the  grand 
jury  of  Ehea  county  at  the  March  Term,  1849,  of  the 
circuit  court  for  said  county,  for  illegal  voting  in  the 
presidential  election  of  1848.  The  presentment,  after 
setting  out  the  election,  time,  venue,  &c.,  is  in  these 
words:  "That  the  said  defendant  did,  then  and  there, 
unlawfully  and  knowingly  vote  at  and  in  said  election, 
he,  the  said  defendant  not  being  then  and  there  a 
qualified  voter  of  said  county,  and  then  and  there  well 
knowing  he  was  not  a  qualified  voter  in  and  for  said 
county."  At  the  November  Term,  1860,  of  said  court, 
the  plaintiff  in  error  was  convicted  of  said  offence,  and 
adjudged  to  pay  a  fine.  A  motion  for  a  new  trial, 
and  in  arrest  of  judgment  was  made  and  overruled, 
and  an  appeal  taken  to  this  court.  The  counsel  for 
the  plaintiff  in  error,  Messrs.  Smith  and  CoUins,  assigned 
the  following  reason  in  arrest  of  judgment  in  the  court 
below:  "That  the  indictment  does  not  allege  what 
constitutes  the  defendant  an  unqualified  voter  in  the 
county  of  Khea."  It  appeared  in  proof  that  the  plain-  , 
tiff  in  error  came  to  Rhea  county  on  the  fourteenth  of 
March,  1848,  leaving  his  family  in  the  county  of  Clai- 
borne ;  that  he  worked  on  the  farm  of  one  of  the  wit- 
nesses until  some  time  in  August  of  that  year,  and 
returned  to  the  county  of  Campbell  to  see  his  family. 
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promising  to  return,  which  he  did  in  about  two  months^' 
tiuit  he  voted  in  die  Presidential  election  of  7ih  Ko- 
vember,  1848,  his  fiunily  still  residing  in  Campbell; 
that  he  had  expressed  a  desire  while  in  Rhea,  to  re- 
move to  that  coimty  or  to  Alabama,  but  that  his  wife 
was  unwilling  to  move.  His  Honor,  Ghas.  F.  Keith, 
presiding,  charged  the  jury,  that,  ^'If,  from  the  proof, 
thej  were  satisfied  that  defendant  had  a  family  residing 
in  Campbell  county,  and  that  he  came  to  Rhea  county 
and  engaged  to  work  for  a  limited  time,  or  a  tempo- 
rary purpose,  it  would  not  be  a  change  of  his  home; 
his  residence  would  be  still  in  Campbell  county.  A 
person  can  have  but  one  domicil  at  the  same  time, 
and  where  his  family  and  property  is,  in  legal  con- 
templation is  his  home,  unless  a  final  separation  has 
taken  place  between  him  and  his  family." 

HoBAGB  Maxnasd,  for  plaintiff  in  error,  cited  3 
Rose  Abr.,  560;  Whart.  78;  1  Meigs,  600;  1  Oh.  Cr. 
Law,  154. 

SwAV,   Attorney  Qeneral,   for  the  State. 
ToTTBK,  J.,  delivered  the  opinion  of  the  court. 

James  Pearce  was  convicted  in  the  circuit  court  of 
Rhea  on  a  presentment  for  illegal  voting.  He  moved 
for  a  new  trial,  and  in  arrest,  and  the  motions  being 
severally  overruled,  he  appealed  in  error  to  this  court. 

It  is  now  assigned  for  error,  first,  that  his  Honor, 
the  Circuit  Judge,  erred  in  his  instructions  to  the  jury. 

He  instructed  the  jury  in  effect,  that  the  place 
where  the  defendant's  £Eunily  resided   and  his  property 
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is  situated,  is,  "in  contemplation  of  law,"  to  be  deemed 
his  domicil,  unless  in  case  of  a  permanent  separation 
from  his  family.  This  is  not  quite  correct  Home,, 
residence  and  lusi/ness^  are  material  elements  in  the 
legal  idea  of  domicil.  Thus,  Mr.  Kent,  "The  place 
where  a  man  carries  on  his  established  business  or  pro- 
fessional occupation,  and  has  a  home  and  permanent 
residence  is  his  domicil."  2  Kent^s  Com.,  431,  note. 
And  so,  Mr.  Story,  "That  is  properly  the  domicil  of 
a. person  where  he  has  his  true,  fixed,  permanent  home, 
and  principal  establishment,  and  to  which,  whenever  he  is 
absent,  he  has  the  intention  of  returning."    Con.  Law,  §  41. 

Now,  it  is  not  true  that  the  residence  of  a  married 
man's  family  is  necessarily  to  be  deemed  his  domicil. 
For,  beside  the  supposed  case  of  a  separation,  there 
may  be  a  temporary  residence  only,  for  the  family,  or 
for  transient  purposes,  at  a  place  which  is  not  his 
permanent  residence  and  home.  It  is  true,  that  the 
residence  of  a  married  man's  family  is  in  general  to 
be  deemed  his  domicil,  because  they  usually  reside  at 
his  permanent  home;  the  place  to  which,  whenever  he 
is  absent  for  business  or  pleasure,  he  has  the  intention 
to  return.  The  residence  of  the  family  is  a  fact  from 
which  the  domicil  may  be  presumed;  and  this  is  a 
presumption  of  fact,  and  not  of  law,  as  was  errone- 
ously stated  by  the  judge.  The  presumption  may  be 
removed  by  proof  to  the  effect  that  the  true  domicil 
is  at  a  different  place  from  that  of  the  family  resi- 
dence.    Story  Con.  Laws,  §  46. 

Second:  That  the  presentment  is  bad,  for  want  of 
the  necessary  averments,  descriptive  of  the  nature  of 
the  offence. 


r 
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The  presentment  avers  in  substance,  that  in  the 
election  for  President  and  Vice  President  of  the  U. 
States,  in  1848,  the  defendant  unlawfully  and  know- 
ingly voted  in  the  county  of  Rhea,  he,  the  defendant, 
''not  being  a  qualified  voter  in  and  for  said  county 
of  Rhea." 

The  Act  of  1844,  ch.  31,  §  1,  provides  that  if  a 
person  vote  at  any  election  held  under  the  constitution 
and  laws  of  this  State,  ^such  person  not  being  at  the 
time  a  qxMiiified  voter  of  the  county  in  which  he  so 
votes,  he  shall  be  adjudged  guilty  of   a  misdemeanor. 

We  think  the  presentment  bad.  The  nature  and 
cause  of  the  accusation  are  not  well  stated.  Cons., 
art.  1,  §  9.  The  presentment  is  in  the  words  of  the 
statute;  and  the  words  are,  "a  qualified  voter."  That 
is  not  a  fact,  but  a  legal  result;  and  for  the  facts 
which  constitute  a  qualified  voter,  we  are  to  refer  to 
the  constitution  and  laws ;  from  which  it  will  be  seen 
that  there  are  several  grounds  of  disqualification:  1st, 
If  he  be  not  a  free  white  man,  twenty-one  years  of 
age.  2nd,  K  he  be  not  a  citizen.  3rd,  K  he  has  not 
resided   in  the  county  six  months  as  a  citizen  thereof. 

Now,  for  which  of  these  causes  was  the  defendant 
disqualified?  The  presentment  does  not  inform  him, 
and  the  cause  can  only  appear  in  the  proof,  when  he 
may  be  taken  by  surprise,  and  be  wholly  unprepared 
to  make  his  defense,  however   just  and  valid  it  may  Sbe. 

The  rule  is,  that  "the  indictment  must  charge  the 
crime  with  certainty  and  precision,  and  must  contain  a 
complete  description  of  such  facts  and  circumstances  as 
will  constitute  the  crime.  A  statement  of  a  legal 
result  is  bad."    1  Chit.   Or.   L.,   228.      A   conclusion  of 
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law  need  not  be  stated ;  it  is  the  facts  upon  which  it 
is  founded,  that  are  necessary  and  material.  1  Chit. 
Or.  L.  831. 

We  may  further  observe,  that  where  the  act  is  not, 
in  itself,  necessarily  unlawful,  but  becomes  so  by  other 
facts  connected  with  it,  the  facts  in  which  the  ille- 
gality consists,  must  be  set  forth  and  averred.  1  Chit. 
Or.  L.  829. 

Now,  the  act  of  voting  is  not  necessarily  illegal^ 
but  may  become  so  for  some  of  the  causes  before 
stated;  and  in  order  that  the  charge  may  be  perfect, 
such  cause  must  be  set  forth  and  averred  in  the  in- 
dictment or  presentment.  The  ground  of  disqualifica- 
tion not  being  averred  in  the  present  case  tlie  judg- 
ment will  be  reversed,  and  the  motion  in  arrest  sus- 
tained. 

Judgment  reversed. 


John  Eogers  vs.  Samuel  A.  WmTE. 

1.  TBB8PA88  QoAxa  Clavbou  FIiegit.  Righi  o/AeHon.  Jhutm.  Where  real 
estate  is  settled  hy  a  decree  of  the  chancery  court,  upon  a  tmstee,  for  the 
use  and  benefit  of  tkftnu  covert,  who  remains  in  poesesalon  of  the  premises, 
such  possession  of  the  ceahd  $w  inut,  is  the  possession  of  the  tmstee. 
Upon  his  acceptance  of  the  trust,  the  trustee  instantly  becomes  vested  not 
only  with  the  right  of  possessioni  but  in  legal  contemp1ati<m  with  the 
actual  possession  also,  and  may  maintain  trespass  against  a  wrong  doer 
having  no  title,  although  the  decree  creating  said  tmst,  be  technically 
imperfect,  and  does  not  vest  him  with  the  absolute  legal  title. 

2.  Chancbbt.  Deerw  crmHng  IhtsL  Conttruetim,  Where  a  trust  valid  in 
itself,  is  created  by  a  decree  of  the  chancery  court,  so  inartificially  phrased 
as  to  vest  no  legal  title  to  the  realty  embraced  therein  in  the  trustee;  such 
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deeiee  aboald  be  00  eonstnied  as  to  give  efltect  if  possible  to  the  purposes 
of  the  trust.  So  where  apon  a  bill  filed  on  behalf  of  a /mm  covert,  to  have 
certain  real  and  personal  property  settled  upon  a  trustee  for  the  sole 
use  and  benefit  of  herself  and  children,  excluding  the  marital  right  of  her 
husband,  and  the  court  declare  in  an  interlocutory  decree,  that  "  said 
property  ought  to  be  vested  in  a  trustee  for  the  use  and  benefit  of  said 
complainant,"  and  in  its  final  decree,  appoints  a  '*  trustee,  to  take  charge 
of  the  property  both  real  and  personal  belonging  to  said  complainant," 
without  formally  vesting  him  with  the  legal  title :  SM,  that  said  trustee, 
from  the  veiy  nature  and  olyeots  of  said  trust,  may  maintain  all  such 
actions  for  injuries  eifecting  the  real  estate  placed  in  his  "  charge,"  as 
requires  merely  an  actual  possession  for  their  support,  and  not  a  legal  title. 

3.  Tbdst.  In  &dman  of  tkt  Marital  RigM,  JDwrotion.  Where  an  estate  is 
settled  upon  a  trustee  for  the  sole  use  and  benefit  of  a/m«  «oMrt  firee  flrom 
the  use,  control  or  creditors  of  the  husband,  the  interest  of  the  trustee  oon 
tinnes  no  longer  than  the  purposes  of  the  trust  demand.  The  olgect  being 
to  protect  the  property  against  the  marital  rights  of  the  husband,  upon 
h%M  death,  all  the  purposes  of  the  trust  are  accomplished :  the  wife's  rights 
become  absolute  in  her  as  before  marriage,  and  the  interest  of  the  trustee 
is  at  an  end. 

4w  Bouhdaby.  CbmmUJofM/  Lme.  Pairol  Svidenoe,  Where,  in  definlmg  and 
proving  the  boundaries  of  land  —  a  conventional  line  is  relied  upon  — 
title  must  be  shown  in  the  parties  to  the  agreement  by  which  such  conven- 
tional line  is  established.  Parol  evidence  of  such  conventional  line  is 
admissible  <m/y,  after  legal  evidence  is  adduced  that  the  parties  had  title 
to  the  premises,  and  therefore  a  right  to  make  such  agreement. 


FBOM  KKOX. 


The  defendant  in  error,  brought  hifl  action  of  trespass 
qfMire  dcmsvm  fregit  in  the  circuit  court  of  Knox  county, 
against  the  plaintiff  in  error,  for  alleged  injuries  don.e 
to  certain  real  estate  held  in  trust  by  the  defendant  in 
error,  for  the  use  and  benefit  of  Isabella  French.  The 
trespass  complained  of,  was  cutting  and  carrying  off 
timber.  There  was  a  verdict  and  judgment  in  the  court 
below,  (Hyndb,  J.,  presiding,)  against  Rogers  for  $17.50, 
from  which  he  appealed  in  error  to  this  court  The 
land  upon  which  the    alleged  trespass   was   committed 
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had  been  devised  by  the  will  of  the  late  Hugh  L.  White 
to  his  widow,  Ann  E.  White,. for  and  during  her  natural 
life,  with  remainder  to  Isabella,  his  daughter.  Pending 
the  life  estate,  Isabella  intermarried  with  W.  B.  French ; 
and  on  the  19th  of  September,  1846,  Ann  E.  White,  for 
a  valuable  consideration,  conveyed  her  life  estate  in  said 
land,  to  Isabella  French,  "  to  her  sole  and  separate  use, 
free  from  the  control  of  her  said  husband,  and  from  all 
liability  for  bis  debts,"  in  which  conveyance  was  also 
embraced  much  valuable  personal  property.  On  the  22d 
of  March,  184:7,  and  before  said  Isabella  came  into  pos- 
session of  said  property,  she  filed  her  bill,  by  her  next 
friend,  in  the  chancery  court  at  Knoxville,  restraining 
her  said  husband  from  reducing  said  property  into  pos- 
session, and  praying  that  the  same  be  settled  upon  a 
trustee  for  the  sole  and  separate  use  of  herself  and  chil- 
dren to  the  exclusion  of  the  marital  rights  of  her  said 
husband  whose  large  indebtedness  and  insolvency  were 
alleged  in  the  bill.  On  the  14th  of  April,  1848,  there 
was  an  interlocutory  decree  made  in  the  cause,  ordering 
an  account  to  be  taken,  and  declaring,  that  "all  the 
right,  title,  and  interest  of  said  Isabella,  in  said  property, 
both  real  and  personal,  oughit  to  be  vested  in  a  trustee, 
for  the  use  and  benefit  of  said  Isabella  and  her  children.'' 
The  final  decree  was  made  on  the  25th  of  December, 
1848,  in  which  the  court  "appoints  Samuel  A.  White  a 
trustee,  to  take  charge  of  the  property,  both  real  and 
personal,  belonging  to  said  complainant  and  children,  and 
vesting  the  same  in  said  trustee,  for  the  sole  and  separate 
use  of  said  Isabella  and  her  children,  to  the  exclusion 
of  all  others."  Isabella  French  was  then  placed  in  pos- 
session of  said  property — and  it  was  during  such  posses- 
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sion  of  the  land  in  question,  that  the  trespass  was  com- 
mitted, for  which  Samuel  A.  "White  as  trustee  brought 
this  action.  It  appeared  in  proof,  that  the  locus  m 
quo  of  the  trespass  was  not  embraced  in  the  apparent 
true  calls  of  the  plaintiffs  paper  title  for  course  and 
distance,  but  Myas  within  his  boundary  as  defined  by  a 
certain  (xmoem^tioncl,  Une  long  before  agreed  on  between 
those  under  whom  he  claimed,  and  one  Houston;  the 
court  below  allowed  evidence  to  go  to  the  jury  as  to  the 
existence  of  the  conyentional  line ;  among  the  title  papers 
also,  adduced  by  White  on  the  trial,  was  a  deed  from 
David  Nelson  to  Hugh  L.  White,  reciting  the  boundary 
along  the  land  in  question  as  follows:  ^^ Thence  north- 
east with  a  conventional  line  agreed  upon  between  said 
Nelson  and  Houston,  fifty-five  poles  to  a  stake  in  the 
line  of  the  late  William  McCampbell's  land,"  but  no 
evidence  was  adduced  showing  title  in  Houston  at  the 
time  the  conventional  line  was  agreed  on. 

Snked,  Temple,  Rogers  &  Boyd,  for  plaintiff  in  error. 

Maykabd  &  Lton,  for  defendant  in  error. 

McEjmket,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  qtuire  dausvm  fregU^  for 
cutting  and  carrying  away  certain  timber  trees.  Verdict 
and  judgment  were  for  the  plaintiff  in  the  circuit  court, 
and  appeal  in  error  by  the  defendant  to  this  court 

The  first  point  made  in  the  argument  here,  involves 
the  right  of  the  plaintiff  to  maintain  the  action,  on  the 
ground  of  want  of  title.     The    facts    upon    which   this 
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question  is  rfdsed,  are  these:  Isabella  Frencbi  wife  of 
William  B.  French,  was  the  owner  of  real  estate,  slaves, 
and  other  personal  property,  devised  and  bequeathed  to 
her  by  her  father,  Hugh  L.  White.  Her  husband  being 
insolvent,  she  filed  her  bill,  before  the  redaction  of  any 
of  the  property  into  her  possession  —  to  exclude  his 
marital,  right,  and  to  have  the  same,  both  real  and  per- 
sonal, settled  to  her  separate  use.  The  interlocutory 
decree  made  in  the  cause,  declares  that  ^^all  the  right, 
title,  and  interest  of  said  Isabella  French,  in  and  to  said 
property,  real  and  personal,  ought  to  be  vested  in  a 
trustee,  for  the  use  and  benefit  of  said  Isabella  and  her 
children."  But  the  final  decree,  in  terms,  merely  con- 
stitutes and  ^^  appoints  Samuel  A.  White  a  trustee  to 
take  choose  cf  the  pr<^perty  both  real  and  pereonal  belong- 
ing to  said  ooTngploMumty^  without  formally  vesting  him 
with  the  legal  title. 

It  is  argued  for  the  plaintiff  in  error,  that  the  trustee 
has  no  such  interest  in  the  real  estate,  under  this  decree, 
as  will  entitle  him  to  maintain  the  present  action,  the 
absolute  legal  title  being  in  Isabella  French. 

The  final  decree  is  inartificial,  and  certainly  does  not 
vest  the  trustee  with  any  legal  title,  so  far  as  the  real 
estate  is  concerned.  But  the  decree  should  be  so  con- 
strued, if  possible,  as  to  carry  out  the  puipose  of  the 
trust:  and  upon  a  proper  construction  thereof,  we  think, 
the  trustee  is  vested  with  such  an  interest  as  is  sufficient 
to  entitle  him  to  maintain  the  present  suit. 

The  authority  to  "  take  charge  "  of  the  property,  real 
and  personal  of  the/em^  covert^  is  unquestionably  a  full 
authority  to  take  the  property  into  his  immediate  and 
actual  possession,  and  to  hold  the  ]>osse8sion  in  subservi- 
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ence  to  the  purpoees  of  the  trust  Upon  his  acceptance 
of  the  trust)  the  trustee  instantly  became  vested  not 
only  with  the  right  of  possession,  but,  in  legal  contem- 
plation, with  the  actual  possession  also ;  for  although  the 
feme  covert  may  have  remained  in  the  occupation  of  the 
premises,  still  the  possession,  in  law,  was  the  possession 
of  the  trustee.  And  possession  of  part  being  possession 
of  all  the  land  embraced  within  the  proper  boundaries 
of  the  deed  or  grant,  and  actual  possession  being  suffi- 
cient to  support  trespass  against  a  wrong  doer,  having 
no  title,  it  follows  that  the  objection,  upon  this  ground, 
cannot  avail  the  plaintiff  in  error.  If  this  were  not  so, 
then  no  action  at  law  could  be  maintained  by  any  one 
for  the  alleged  trespass.  By  the  decree,  the  interest 
of  the  husband  is  excluded;  therefore  he  can  maintain 
no  action,  either  separately  or  jointly  with  his  wife; 
nor  can  the  wife  sue  in  her  own  name,  because  of  her 
coverture.  Of  necessity,  therefore,  from  the  very  nature 
and  objects  of  the  trust,  it  would  seem  to  result,  that 
the  trustee  may  at  least  maintain  all  such  actions,  for 
injuries  affecting  the  real  estate  placed  in  his  '^charge,'' 
as  require  not  a  legal  title,  but  merely  an  actual  posses- 
sion for  their  support  How  it  be  in  respect  to  actions 
foimded  upon  legal  title,  is  a  question  which,  upoa  the 
&ct8  in  this  record,  we  are  not  called  upon  to  decide. 

From  the  nature  of  this  particular  trust  it  follows,  of 
course,  that  the  interest  of  the  trustee  continues  no 
longer  than  the  purposes  of  its  creation  demand.  The 
object  being  to  protect  the  property  against  the  marital 
rights  of  the  husband,  upon  his  death  all  the  purpose  of 
the  trust  are  accomplished;  the  wife's  right  becomes 
absolute  in  her,  as  before  the  marriage;  and  the  interest 
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of  the  trustee  is  at  an  end.  But  the  record  being  silent 
as  to  whether  the  husband  be  living  or  dead,  we  must 
take  it,  for  the  present,  that  he  is  still  alive,  upon  the 
legal  .presumption  in  favor  of  the  continuance  of  life 
until  the  contrary  is  shown;  though,  as  alleged,  the 
fact  be  otherwise. 

2.  It  is  argued  that  the  court  erred  in  admitting 
evidence  to  the  jury  of  the  supposed  conventional  line 
alleged  to  have  been  made  between  Hugh  L.  White 
(or  those  under  whom  he  derived  title)  and  Bobert 
Houston.  This  objection  we  think  is  well  founded.  The 
plaintiff  in  the  action  seeks  to  depart  from  the  apparent 
true  calls  of  his  title  deeds  for  course  and  distance,  and 
to  recover  for  an  alleged  trespass  to  land,  which  prima 
facioBy  is  not  embraced  by  the  calls  thereof;  and  this  by 
force  merely  of  a  conventional  line,  said  to  have  been 
agreed  upon  and  established  between  those  under  whom 
he  claims,  and  Houston.  Without  noticing  otlier  objec- 
tions not  urged  in  the  argument  here,  we  place  our  decis- 
ion upon  tlie  ground,  that,  if  such  conventional  line  were 
in  fact  made,  it  is  not  shown  by  any  competent  evidence 
that  Houston,  at  the  time,  had  any  title  to,  or  interest  in 
the  adjoining  land,  between  which  and  the  land  of  White, 
the  supposed  conventional  line  was  to  form  the  boundary; 
and  without  such  title  or  interest,  he  could  make  no 
compact  or  agreement  in  respect  to  the  boundary,  bind- 
ing on  White  or  any  other  person.    9  Humph.,  75. 

Tlie  effect  of  the  testimony  excepted  to  is,  to  estab- 
lish a  title  in  Houston  by  parol  evidence,  and  clearly 
this  is  not  allowable. 

The  plaintiff's  recovery  cannot  be  supported  upon  the 
ground,  that  the  plaintiff's  possession  was   commensurate 


SEPTEMBEE  TERM,  1853.  75 

Geo.  W.  Deatliridge  m.  The  State. 

with  the  limits  of  his  paper  title,  and  that  for  a  long 
period  the  conventional  line  in  question  had  been  claimed 
and  recognized  as  the  boundary.  His  legal  possession 
of  the  wild,  unenclosed  portion  of  his  tract  of  land,  was 
limited  by  the  true  boundaries  of  his  title  papers.  Here 
the  proper  boundary  is  the  very  point  in  dispute ;  and 
without  the  establishment  of  the  conventional  line  claimed 
by  the  plaintiff,  it  would  seem  from  the  aspect  in  which 
the  case  is  presented  in  this  record,  that  the  locus  in  quo 
is  not  covered  by  his  title. 

The  judgment    must   be    reversed,  and   a  new  trial 
awarded. 


Geo.  W.  Deatheidge  vs.  The  State. 

1.  Crimtnal  Law.  Evidence.  CwifwAom  of  guXU,  Great  weight  and  credit 
are  justly  dne  to  confessions  of  guilt,  when  they  appear  to  proceed  merely 
from  a  sense  of  guilt,  and  not  from  the  influence  of  hope  or  fear  in  any  de- 
gree ;  for  we  are  to  presume,  in  the  absence  of  infiumee  and  v/wlXvt^  a  per- 
son who  Is  innocent  of  crime  will  not  confess  himself  guilty.  But  a  con- 
fession which  is  the  result  of  hope  or  fear,  excited  in  Uie  prisoner  by  one 
having  power  over  him,  is  incompetent,  as  it  can  have  no  tendency  to  es- 
tablish the  guilt  of  the  prisoner.  A  person  not  of  strong  character,  over- 
awed and  subdued  by  a  criminal  charge,  involving  the  ruin  of  himself  and 
all  dependent  opon  him,  may,  under  influence,  confess  himself  guilty  when 
he  is  innocent. 

2.  Extorted  Confessions.  Pretwnption  of  law.  When  a  prisoner  has  once 
confessed  himself  guilty  of  a  crime  under  the  Influence  of  hope  or  fear, 
any  confessions  he  may  thereafter  make,  will  be  presumed  to  have  been 
made  under  the  same  influences,  unless  the  contrary  be  shown.  The  onui 
in  this  respect,  rests  upon  the  State. 
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3.  Etidbncb.  AccuaaH(manddemaL  Where  a  prisoner  is  accused  of  crime  and 
remains  silent  under  the  charge,  such  fact  may  go  to  the  jury  as  a  circum- 
stance for  such  inference  as  it  may  reasonably  warrant  But  if  the  pri- 
soner deny  the  accusatioUi  such  denial  reduces  it  to  a  mere  charge,  and  it  is 
error  to  allow  it  to  go  to  the  jury. 

4.  Confessions  Improperlt  Obtained.  Other  fads  dUeovired  by.  It  is  a  rule  of 
law,  that  where  important  fistcts  are  discovered  in  consequence  of  the  con- 
fessions of  a  prisoner  improperly  obtained,  so  much  of  said  confession  as 
strictly  relates  to  the  fact  discovered  by  it,  may  be  given  in  evidence,  and 
it  becomes  competent  only  from  the  ilwt  that  its  truth  is  verified  by  the 
discovery. 


FROM  MEIOS. 


The  plaintiff  was  indicted  in  the  circuit  court  of 
Meigs  county  for  the  crime  of  arson.  After  several 
ineffectual '  efforts  to  get  a  jury  in  Meigs,  the  venue 
was  changed  to  the  county  of  Hamilton.  At  the  No- 
vember Term,  1852,  of  the  circuit  court  of  Hamilton, 
(Keith,  J.,  presiding,)  the  plaintiff  in  error  was  tried, 
convicted,  and  sentenced  to  the  penitentiary  for  nine 
years.  His  motion  for  a  new  trial,  and  in  arrest  of 
judgment,  were  made  and  severally  overruled,  and  he 
appealed  in  error  to  this  court.  The  chief  ground  of 
error  assigned,  was,  that  the  prisoner  was  convicted  on 
his  own  confessions,  which  were  improperly  obtained. 
The  manner  and  matter  of  the  objectionable  confes- 
sions are  sufficiently  stated  in  the  opinion. 

Swan,  Attorney  General  for  the  State,  cited,  2  Euss. 
Or.  861,  2,  3.  Hudsmh  vs.  The  StcOe^  9  Yerg.,  408-410. 
Rex  vs.  Bryan,  3  C.  C.  157.      Griffin's  case,  1  0.  C,  492. 

Trbwhttt,  for  the  prisoner,  cited,  1  Greenl.  Ev.,  § 
219,  238,  281,  282.  2  Buss.  Or.  826,  289,  827,  832,  229, 
862,  863.    2  Humph.  R,  p.  37. 
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The  prisoner  was  convicted  in  the  circuit  conrt  of 
Hamilton  upon  a  charge  of  arson.  His  motion  for  a 
new  trial  was  overmled,  to  which  he  excepted,  and 
has  appealed  in  error  to  this  conrt. 

The  indictment  charges  in  substance,  that  the  pri- 
soner and  Philip  Wilson,  and  Geo.  Gideon,  unlawfully, 
feloniously  and  maliciously  set  on  fire  a  store  house, 
containing  $8,000  worth  of  goods,  and  that  the  whole 
was  consumed. 

We  are  to  consider  the  case  as  it  relates  to  the 
prisoner  Deathridge. 

The  errors  assigned,  relate  to  the  ruling  of  the  court 
below  upon  questions  of  evidence. 

The  prisoner  was  arrested  by  Brown,  the  prosecu- 
tor, aided  and  assisted  by  Prior  Neal  and  others,  who 
were  with  him  for  that  purpose.  They  brought  him 
to  a  place  designated  as  the  ^^gate  post,"  thence  to 
"pin  hook,"  tod  thence  to  "ten  mile."  At  each  of 
these  places  confessions  were  made  by  the  prisoner,  and 
they  have  been  given  in  evidence  against  him. 

The  prosecutor  attempted  to  strike  the  prisoner  with 
a  rock,  but  was  prevented  by  Neal,  who  took  the 
prisoner  under  his  protection.  Neal  then  said  to  the 
prisoner:  "I  have  saved  you  from  Brown;  you  have 
been  telling  us  Ues;  you  are  guilty,  and  the  best 
policy  is  to  retract,  and  tell  all  about  it.  If  you  do 
not,  I  cannot  save  you  any  longer."  They  were  stand- 
ing by  the  "gate  post;"  Brown  came  up;  "it  was 
said  to  the  prisoner,  it  was  best  to  turn  State's  wit- 
ness,   and   get   out   of   it"      The   prisoner  then   said: 
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*' Gideon  and  Wilson  come  to  me  the  night  the  house 
was  burnt,  and  wished  me  to  go  with  them  on  a  frolic. 
At  first  I  refused,  but  at  length  did  go  with  them  to 
a  log  heap  about  a  mile  from  the  store  house.  I 
remained  there  'til  Gideon  and  Wilson  returned.  They 
brought  to  me  a  bundle  of  goods.  I  do  not  know 
exactly  where  the  goods  are,  but  will  tell  you  as  near 
as  I  can." 

The  party  then  went  with  prisoner  to  the  top  of  a 
ridge;  the  prisoner  then  pointed  to  a  place  where  the 
goods  would  be  found.  They  went  according  to  his 
directions,  found  the  goods,  and  the  same  were  identi- 
fied by  marks  and  otherwise,  as  the  goods  of  the  pros- 
ecutor. 

The  prisoner  was  then  taken  to  "  ten  mile,"  and 
there  being  confronted  with  Gideon  and  Wilson,  they 
mutually  criminated  each  other,  both  as  to  the  arson 
and  the  larceny. 

Gideon  and  Wilson  said  that  "prisoner  was  equally 
guilty  with  them;  that  he  had  sent  for  them  saying, 
*  a  good  haul  could  be  made.' "  This,  the  prisoner 
denied. 

The  counsel  for  the  prisoner  objected  to  the  evi- 
dence,   but  the  same   was  permitted  to  go  to  the  jury, 

1st.  There  can  be  no  question  but  that  the  evi- 
dence was  incompetent. 

If  a  confession  be  free  and  voluntary;  if  it  appear 
to  proceed  merely  from  a  sense  of  guilt,  and  not  from 
the  influence  of  hope  or  fear  in  any  degree,  it  is 
competent  evidence.  Great  weight  and  credit  are  justly 
due  to  a  confession  of  this  kind;  for  we  are  to  pre- 
sume in  the  absence  of  infixience  and  motive^  a  person 
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who  is  innocent  of  crime  will  not  confess  himself  guilty. 
But  if  the  confession  be  the  result  of  hope  or  fear, 
induced  or  excited  by  a  person  having  power  over  the 
prisoner,  it  becomes  incompetent;  for,  in  such  case,  it 
can  have  no  tendency  to  prove  that  the  prisoner  is 
guilty  of  the  crime.  A  person  not  of  strong  cha- 
racter, overawed  and  subdued  by  a  criminal  charge, 
involvmg  the  ruin  of  himself  and  all  dependent  upon 
him,  may,  under  vrhfiu&me^  confess  himself  guilty,  when 
in  fact  he  is  innocent. 

The  law,  having  regard  to  its  own  justice,  and  the 
weakness  of  human  character,  will  exclude  any  such 
confession,  and  permit  a  confession  only  when  it  is  of 
the  kind  stated.  Such  is  the  rule  and  the  reason  of 
the  rule  on  this  subject. 

Now,  to  illustrate  the  rule :  If  it  be  said  to  a 
prisoner,  "it  will  be  better  for  you,  if  you  do  confess," 
or,  "worse  for  you  if  you  do  not  confess,"  or  the  like, 
a  confession  thereon  made  will  be  inadmissible  as  evi- 
dence.   2  East,  659;  2  Bussel  on  Cr.,  645. 

In  the  present  case  the  prosecutor  attempted  violence 
on  the  person  of  the  prisoner,  because  he  was  telling 
lies  by  denying  his  guilt.  Neal,  who  had  the  pri- 
soner in  his  immediate  custody,  charges  him  with  the 
crime,  and  advises  him,  as  the  better  policy,  to  retract 
his  denial,  and  confess.  A  stronger  appeal  to  both 
the  hopes  and  fears  of  the  prisoner,  could  scarcely  ever 
be  made. 

Besides,  the  prisoner  confessed  under  the  belief  that 
he  was  to  be  used  as  a  witness  against  his  accompli- 
ces, and  thereby  escape  any  punishment  for  the  crime. 
This,  in  itself,  is  a  fatal  objection  to  the  confession. 
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2nd.  We  may  observe  in  the  next  plaee,  that  any 
confession  thereafter  made,  under  the  same  inflnences, 
is  liable  to  the  same  objection ;  and  it  will  be  pre- 
sumed that  the  same  influences  continued,  until  the 
contrary  be  made  to  appear.  The  owua^  in  this  respect, 
rests  upon  the  State. 

8rd.  We  have  seen  that  Gideon  and  Wilson  accused 
the  prisoner,  in  his  presence,  saying  that  he  had  sent 
for  them,  and  advised  them  that  "a  good  haul  could 
be  made."  His  charge,  the  prisoner  denied;  yet  it 
was  permitted  to  go  in  evidence  against  him.  This 
was  error.  If  the  prisoner  had  remained  silent  under 
the  charge,  it  was  competent  to  go  to  the  jury,  as  a 
circumstance,  for  such  inference  as  the  facts  attending 
it  might  reasonably  warrant.  But  the  denial  reduced 
it  to  a  mere  charge ;  and  certainly  that  is  no  evidence 
of  guilt.  If  it  were  so,  who  could  escape,  however 
innocent.    HendaicJc  vs.  The  State^  9  Humph.  R,  728. 

4th.  Conceding  that  the  confessions  were  improperly 
obtained,  yet  they  led  to  the  discovery  of  goods,  sup- 
posed to  be  taken  from  the  store  when  it  was  on  fire. 

On  this  subject,  the  rule  is,  that  so  much  of  Ae 
confession  as  relates  BtricOy  to  the  fact  discovered  ly 
itj  may  be  given  in  evidence;  for  the  reason  of  re- 
jecting extorted  confessions,  is  the  apprehension,  that 
the  prisoner  may  have  been  induced  to  say  what  is 
false;  but  the  fact  discovered  shows  that  so  much  of 
the  confession  as  immediately  relates  to  it  is  true. 
Russell,  on  Cr.,  651. 

It  was  competent  to  prove  that  the  prisoner  stated 
or  pointed  out  the  place  where  the  goods  might  be 
found,   and   that   the   goods   were   found  at  the  place 
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indicated  bj  him.  That  is  all  of  the  confesBion,  iii 
such  case,  that  is  competent;  and  it  becomes  so  only 
fit)m  the  fact,  that  its  truth  is  verified  by  the  discovery 
of  the  goods.  But  if  the  prisoner  had  stated  at  the 
same  time,  that  he  had  taken  the  goods  from  the 
burning  house,  and  put  them  there,  that  would  be 
incompetent  as  evidence;  it  being  part  of  the  extorted 
or  improper  confession  before  alluded  to.  Certainly, 
the  fact  that  the  prisoner  knew  where  a  portion  of  the 
goods  were  deposited,  if  unexplained,  is  a  strong  cir- 
cumstance agwnst  him,  from  which  inferences  may  be 
drawn;  but  it  is  not  to  be  aided  by  the  admission, 
in  any  degree,  of   extorted  and  illegal  confessions. 

The  judgment  is  reversed,  and  a  new  trial  granted 
to  the  prisoner.  He  will  be  remanded  to  the  court 
below  for  Ihat  purpose. 

Judgment  reversed. 


Joseph  Hamilton  vs.  Jack  &  McCallister. 

Ejectmekt.  Sheriff^i  Dud,  Pouetsum  of  defendant.  When  a  premmptum  of 
iiile.  Where  a  plaintlfF  in  ejectment  relies  upon  a  Bheriff  's  deed,  foonded 
upon  a  judgment  and  execution  against  the  execution  debtor  in  possession, 
under  which  a  sale  was  properly  made,  be  must  show  that  the  defendant 
was  in  the  actual  possession  of  the  land  sned  for  at  the  time  of  the  levy 
and  sale.    3  Humph.,  129.    lb.,  16.    8  Humph.,  689. 


FROM  JBFFER80N. 


This   action   of  ejectment  was   brought   by  Jack  and 
McCallister,   in    the    circuit    court    of   Jefferson    county, 
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against  Hamilton.  The  plaintiffs  claimed  under  a  sheriff's 
deed  founded  upon  a  judgment  and  execution  against 
Hamilton,  which  was  levied  upon  the  land  in  the  posses- 
sion of  Hamilton,  which  was  sold,  at  which  sale  Jack 
and  McCallister  became  the  purchasers.  At  the  Decem- 
ber Term,  1852,  there  was  verdict  for  plaintiffs,  and  writ 
of  possession  awarded.  The  defendant  moved  for  a  new 
trial,  which  being  refused,  he  appealed  in  error  to  this 
court.      The  error  assigned  is  stated  in  the  opinion. 

Cbozieb,  for  plaintiff  in  error. 

Caswell  and  SwANN,.for  defendants  in  error. 

By  the  Court. 

The  jury  were  instructed  by  the  court  below,  "that  a 
sheriff's  deed,  founded  upon  judgment  and  execution, 
under  which  a  sale  was  properly  made,  would  entitle 
the  plaintiff  to  recover,  if  the  proof  shows  that  the 
defendant  Hamilton  was  in  actual  possession  of  the  land 
sued  for,  at  the  commencement  of  the  present  action." 

This  instruction  is  erroneous.  The  cases  refeired  to 
establish  the  principle,  that  in  such  case  it  must  be 
shown,  that  the  defendant  was  in  possession  at  the  tlms 
of  the  levy  and  sale.  From  the  fact  of  possession  by 
the  defendant  in  the  execution  at  the  time  of  the  levr/, 
the  presumption  of  legal  title  in  him  to  the  land  levied 
upon  and  sold  is  founded.  But  no  such  presump- 
tion can  arise  from  the  mere  fact  of  his  being  in  posses- 
sion at  the  commencement  of  the  action  of  ejectment  for 
the  recovery  of  the  land  sold. 

Let  the  judgment  be  reversed. 
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Jambs  T.  Gabdenhibe  vs.  Sheldbaes  McCombs  et  al. 


1.  STAT0TB.  Helrotpeetive  lana,  A  retrospectiye  law,  in  the  proper  sense  of  the 
constitution,  is  a  law  impairing  the  obligation  of  contracts  or  distarbing 
vested  rights  ;  and  this  doctrine  is  understood  to  have  no  application  to 
laws  which  merely  regulate  the  remedy  or  mode  of  procedure,  as  contradis- 
tinguished from  the  riffht. 

2.  Costs  in  Civil  Casbs.  AetoflB52,  ch.  146.  Praetiet.  Oofutruetion.  The  act 
of  1852,  ch.  146,  repeals  the  act  of  1811,  ch.  91,  and  provides  "  that  in  all 
suits  for  the  recovery  of  damages  occasioned  by  the  overflowing  of  wa- 
ter, by  the  erection  and  keeping  a  grist-mill,  saw-mill  or  other  water- 
works, thesuccessfal  party  shall  be  entitled  to  AiU  costs  as  provided  in  the 
act  of  1794,  ch.  1,  §  74 ;"  with  the  pnmw,  "  that  if  the  judgment  for  dama- 
ges does  not  exceed  five  dollars,  the  plaintiff  shall  not  recover  more  costs 
than  damages  ;"  but  makes  no  provision  as  to  the  residue  of  costs  in  cases 
contemplated  by  the  proviw :  Held,  that  the  proper  practice  in  reference  to 
the  residue  of  the  costs  in  cases  contemplated  by  said  profntOf  is  to  give 
judgment  against  each  party  for  his  own  proper  costs ;  and  that  the  act  of 
1852,  ch.  146,  embraces  within  its  provisions,  all  judgments  rendered  in 
this  species  of  action  after  said  act  took  effect,  irrespective  of  whether  the 
suit  commenced  before  or  after  its  passage. 


FBOM  HAIOLTON. 


This  cause  originated  before  a  justice  of  the  peace 
in  Hamilton,  upon  a  warrant  in  favor  of  James  T. 
Gardenhire  against  Sheldrake  McCombs  and  WiUiam 
McCombs,  for  erecting  and  keeping  up  a  mill  dam  for 
a  water  grist-mill,  by  which  the  plaintiff's  land  was 
overflown  and  damaged.  The  warrant  was  issued  on 
the  12th  day  of  February,  1850,  upon  which  there  was 
a  judgment  on  the  9th  of  March  following,  in  favor 
of  the  plaintiff,  for  eight  dollars  damages,  and  thirteen 
dollars  and  fifty  cents  costs.  The  defendants  brought 
the  cause  by  certiorari  into  the  circuit  court  of  Ham- 
ilton county,  where  at  the  November  Term,  1851,  the 
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death  of  William  McOombs  was  suggested,  and  the  suit 
revived  at  the  succeeding  term  against  John  McCombs, 
his  administrator.  The  cause  was  continued  from  term  to 
term,  until  it  was  finally  tried  at  the  March  Term,  1863, 
before  Hon.  C.  F.  Keith,  Judge,  when  there  was  verdict 
and  judgment  for  the  plaintiff  for  one  dollar  damages 
and  one  dollar  costs,  and  a  judgment  against  the  plaintiff 
for  the  balance  of  the  costs.  The  plaintiff's  counsel 
moved  the  Court  to  change  the  entry  of  the  judgment, 
and  render  the  same  in  conformity  to  section  one  of  the 
act  of  1852,  ch.  149,  upon  the  ground  that  said  act  is 
a  repeal  of  the  act  of  1811,  ch.  91,  which  was  over- 
ruled on  the  ground  that  the  suit  was  instituted  before 
the  passage  of  the  act  of  1862,  ch.  146 ;  whereupon  the 
plaintiff  appealed  in  error  to   this  court. 

Gaut  and  Minnis,   for  Gardenhire. 

Trewhtit  and  Eovtles,  for  Sheldrake  and  John 
McOombs. 

MoKjnnet,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  before  a  justice  of  the 
peace,  on  the  12th  of  February,  1850,  to  recover  dama- 
ges for  overflowing  the  plaintiff's  land,  by  the  erection 
and  keeping  up  of  a  grist-mill. 

The  plaintiff  had  judgment  before  the  justice,  and 
the  case  was  removed  into  the  circuit  court  of  Haniilton 
by  certiorari.  At  the  March  Term,  1853,  there  was  a 
trial,  and  the  jury  found  a  verdict  in  favor  of  the  plaintiff 
for  one  dollar  damages.      Tlie  court  thereupon  rendered 
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jadgment  in  favor  of  the  plaintiff  for  the  damages  found, 
and  for  an  equal  amount  of  cost ;  and  for  the  balance 
of  the  costs  judgment  was  given  against  the  plaintiff; 
from  which  he  appealed  in  error  to   this  court. 

We  think  this  judgment  is  erroneous.  At  the  time 
this  suit  was  commenced,  the  existing  law  prescribing 
the  rule  as  to  costs  in  such  eases,  (act  of  1811,  ch.  91,) 
provided  by  the  first  section,  that  ^Uhe  plaintiff  shall, 
in  no  instance,  recover  of  the  defendant  a  greater  sum 
in  cost,  than  may  be  assessed  by  the  jury  in  damages;" 
and  the  second  section  made  it  the  duty  of  the  court 
"to  pronounce  judgment  against  the  defendant  for  as 
much  cost  as  there  may  be  damages  assessed;  and  at 
the  same  time  to  pronounce  judgment  a^inst  the  plain- 
tiff for  the  residue  of  said  cost." 

Pending  this  suit,  the  Legislature,  by  the  act  of 
1851-2,  (passed  on  the  24th  of  Feb.,  1862,)  enacted, 
"That  the  first  and  second  sections  of  the  act  of  1811, 
eh.  91,  be,  and  the  same  are  hereby  repealed;  and  in 
all  suits  for  the  recovery  of  damages  occasioned  by  the 
overflowing  of  water,  the  successful  party  shall  be  en- 
titled to  full  costs,  as  provided  in  the  74th  section  of 
the  act  of  1794,  ch.  1.  Promded,  That,  if  said  judg- 
ment for  damages  does  not  exceed  five  dollars,  the  plain- 
tiff shall  not  recover  more  costs  than  damages." 

This  act  prescribes  a  new  rule  as  to  costs  in  this 
particular  action.  There  is  nothing  in  the  act  restricting 
its  operation  to  cases  arising  after  its  passage ;  on  the 
contrary,  it  is  alike  applicable  in  its  terms,  to  all  judg- 
ments rendered  in  this  species  of  action,  after  the  law 
took  effect,  irrespective  of  whether  the  suit  may  have 
been  commenced  before  or  after  the  passage  of  the  act. 


86  KNOXVELLE: 


James  T.  Gardenhire  m.  Sheldrake  McCombs  et  oL 

Such  is  the  plain  meaning  and  construction  of  the  law; 
and  upon  this  construction,  the  doctrine  that  a  statute  is 
not  to  have  retrospective  effect,  is  not  applicable.  It 
has  been  long  settled  in  this  State,  and  was  reaffirmed 
at  the  last  term  of  this  court  at  Nashville,  that  a  re- 
trospective law,  in  the  proper  meaning  of  our  constitu- 
tion, is  a  law  impairing  the  obligation  of  a  contract,  or 
distuAing  vested  rights.  This  doctrine  is  understood 
to  have  no  application  to  laws  which  merely  regulate 
the  remedy^  or  mode  of  procedure,  as  contradistinguished 
from  the  right;  and  of  this  character  is  the  act  of  1852. 
The  case  being  governed  by  the  latter  act,  it  only 
remains  to  enquire  what  judgment  is  proper,  if  any, 
so  far  as  respects  the  residue  of  the  costs.  We  have 
seen,  that  by  the  repealed  statute  of  1811,  the  plaintiff 
could,  in  no  instance,  recover  more  costs  than  the  amount 
of  damages  awarded  to  him  by  the  jury;  and  that,  for 
the  remaining  costs  he  was  liable  to  judgment.  This 
rule,  which  was  deemed  harsh  and  oppressive  in  frequent 
instances,  is  abolished  by  the  act  of  1852 ;  and  this 
class  of  cases  is  placed  within  the  operation  of  the  gene- 
ral law  of  1794,  giving  to  the  successful  party  full  costs, 
with  the  single  exception,  that  if  the  plaintiff's  re- 
covery does  not  exceed  five  dollars,  he  shall  not  recover 
more  costs  than  damages.  But,  as  to  how  the  residue 
of  the  costs  are  to  be  recovered,  or  from  whom,  the 
act  is  silent;  and  in  this  view  we  are  called  upon  to 
give  a  construction  to  the  law.  It  is  very  clear  that 
the  plaintiff  cannot  be  subjected  to  a  judgment  for  the 
entire  balance  of  costs,  as  under  the  act  of  1811.  To 
relieve  him  from  this  seems  to  have  been  a  principal 
object  of  the  act  of  1852. 
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We  think  the  intention  is  sufficiently  manifest,  to 
leave  each  party  liable  for  his  own  proper  costs,  except 
as  to  an  amount  of  costs  equal  to  the  damages  recovered, 
for  which,  by  the  proviso^  the  plaintiff  is  entitled  to 
judgment.  And  we  think  the  proper  practice  to  es- 
tablish, is,  to  render  judgment,  as  respects  the  residue 
of  the  costs,   against  the  parties  respectively. 

The  judgment  will  be  reversed  as  to  costs,  and  en- 
tered up  in  conformity  with  the  principle  herein  laid 
down. 


Petek  F.  Gentry,  et  al.  vs.  James  O.  Gentry,  et  al. 

1.  Tenants  IN  ComioN.  RigM  of  Redemption.  PotKtnan.  When  an  equity 
of  redemption  descends  to  several  as  tenants  in  common,  each  one  has  a 
right  to  redeem,  or  to  bring  suit  to  enforce  the  equity  on  behalf  of  the 
others,  without  express  authority.  The  act  of  one  is  the  act  of  all,  in  any 
legal  proceeding  necessary  to  secure  the  title  and  possession,  and  the  law 
in  such  case  implies  an  authority  in  each  to  act  for  the  others.  So  if  one 
makes  a  tender  which  is  accepted,  and  the  party  put  in  possession,  it  would 
be  the  possession  of  all  the  tenants  in  common. 

2.  Chanoebt.  Anmoer.  Conatntetion,  Waiver.  Where  one  of  several  to 
whom  an  equity  of  redemption  has  descended,  as  tenants  in  common,  refuses 
to  join  in  a  bill  filed  by  his  co-heir,  to  enforce  the  equity,  but  answers  said 
bill,  assigning  his  reason  for  not  so  joining  to  be,  that  he  feared  the  pro- 
ceeding might  fail  and  costs  be  incurred,  and  stating  further  that  he  ques- 
tioned the  validity  of  the  tender  made  by  the  complainant ;  referring  Ihe 
matter  to  the  chancellor  to  determine,  and  that  he  preferred  that  the  title 
should  remain  in  the  purchaser  who  is  more  needy,  rather  than  go  to  the  • 


88  KNOXVILLE: 


Peter  F.  Genirj,  et  aL  vt.  James  O.  Gentrj,  ei  al. 

party  making  the  tender :  Heldf  that  this  langnage  does  not  amount  to  a 
waiver  or  relinquishment  of  his  interest  in  the  land  as  one  of  the  heirs. 


FROM    KMOX. 


On  the  11th  of  October,  1847,  a  tract  of  land  lying 
in  Knox  county,  belonging  to  Wm.  E.  Gentry,  was  sold 
at  sheriff's  sale  under  an  execution  founded  on  a  judg- 
ment against  said  Gentry,  and  was  purchased  by  Sarah 
S.  Gentry:  soon  after  which,  Wm.  E.  Gentry  died  intes- 
tate, unmarried,  and  without  issue,  leaving  brothers  and 
sisters  his  heirs  at  law.  "Within  the  time  allowed  to 
redeem,  James  O.  Gentry,  one  of  the  heirs,  offered  to 
redeem  the  land,  and  tendered  to  the  purchaser  the 
redemption  money  for  that  purpose,  which  was  refused. 
He  thereupon  filed  this  bill  in  chancery  at  Knoxville,  to 
enforce  the  equity  of  redemption.  The  chancellor,  (Hon. 
Thos.  L.  Williams,)  made  a  decree,  enforcing  the  equity 
in  behalf  of  all  the  heirs  except  Peter  F.  Gentry,  whose 
interest  was  decreed  to  the  purchaser  for  the  reasons 
stated  in  the  opinion ;  whereupon,  Peter  F.  Gentry  prose- 
cutes a  writ  of  error  to  this  court. 

W.  H.  Sneed^  for  complainant. 

HoBACE  Maynard,  for  respondent. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

This  bill  is  brought  to  enforce  an  equity  of  redemp- 
tion in  land,  sold  under  execution,  as  the  property  of 
Wm.  E.  Gentry,  a  judgment  debtor;  at  which  sale 
Sarah  S.  Gentry  became  the  purchaser.    After  the  sale, 
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the  debtor  died  intestate,  leaving  brothers  and  sisters 
his  heirs  at  law,  to  whom  the  equity  of  redemption 
descended.  Within  the  two  years  allowed  to  redeem, 
James  O.  Grentry,  for  himself  and  the  other  heirs  ten- 
dered the  true  amount  for  the  redemption  of  the  land 
to  the  purchaser,  which  was  refused.  The  decree  of  the 
chancellor  enforces  the  equity  of  redemption  in  favor  of 
all  the  heirs  except  Peter  F.  Gentry,  who  is  one  of 
them;  and  the  interest  claimed  by  him  is  in  terms 
decreed  to  the  purchaser  upon  the  assumed  ground  that 
it  was  not  legally  redeemed,  and  further,  that  Peter  F. 
Gentry  had  relinquished  and  surrendered  his  supposed 
interest  in  and  by  his  answer  to  the  bill  in  the  present 
case.  To  this  he  objects,  and  has  prosecuted  a  writ  of 
error  to  this  court. 

1.  When  James  O.  Gentry  made  the  tender  to 
redeem  the  land,  it  is  clear  that  he  had  no  express 
authority  from  Peter  F.  Gentry  to  redeem  for  him.  This 
is  fully  admitted  by  his  answer. 

But  these  parties  being  tenants  in  common  of  an 
equity  of  redemption,  had  a  common  interest  in  such 
proceeding  as  was  necessary  to  secure  and  perfect  their 
title  to  the  land.  No  previous  expreaa  authority  was 
necessary  to  make  the  tender  valid  for  alL  The  agency 
is  implied  by  the  law,  from  the  relation  in  which  the 
parties  stand  in  reference  to  the  right  in  question.  It 
was  competent  for  each  to  act  for  all  in  making  the! 
tender,  it  being  a  proper  and  a  legal  act  to  secure  a 
title  and  possession  in  which  they  held  a  common  inter- 
est. If  the  tender  had  been  accepted,  and  the  party 
making  it  let  into  possession,  it  would  have  been  the 
possession  of  all  the  tenants  in   common.    4t  Kent,  370. 
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Because  the  redemption  made  by  one  of  the  tenants  for 
the  benefit  of  himself  and  the  others,  must  be  considered 
valid  as  to  all,  we  conclude  therefore  that  the  tender 
was  valid  as  to  all  the  tenants  in  common,  and  each  of 
them  may  insist  upon  it,  in  a  bill  td  enforce  the  equity 
of  redemption. 

2.  It  is  argued  that  Peter  F.  Gentry,  who  is  in  the 
position  of  a  defendant,  has  waived  and  relinquished  his 
right  in  and  by  his  answer  to  the  bill. 

The  answer  is  certainly  ambiguous,  but  we  do  not 
construe  it  as  contended  for  by  counsel.  Bespondent 
states  in  substance,  that  James  O.  Gentry  was  not  his 
agent  to  redeem ;  he  believed  that  the  administrator  of 
the  intestate,  was  the  proper  person  to  redeem;  he  was 
not  willing  to  join  in  the  suit,  being  apprehensive  that 
it  would  fail  and  costs  be  incurred,  he  refers  it  to  the 
chancellor  to  determine  whether  the  tender  was  valid; 
and  prefers  that  the  title  remain  in  the  purchaser,  who 
is  more  needy,  rather  than  go  to  James  O.  Gentry,  who 
made  the  tender.  Such  is  the  purport  of  a  vague  and 
unmeaning  answer. 

Now  we  have  seen,  that  there  was  an  implied  agency 
to  make  the  tender,  and  the  matter  being  referred  to  the 
chancellor,  he  must  so  determine.  His  refusal  to  join 
in  the  suit,  or  his  position  in  the  suit  is  of  no  conse- 
quence. He  is  a  necessary  party,  and  his  objection  is 
not  because  he  had  waived  his  right,  but  for  fear  of 
costs.  Nor  is  the  expression  of  a  mere  preference  as 
to  which  of  the  parties  named,  shall  take  his  interest 
of  any  effect,  as  he  does  not  ffive  his  interest  to  either, 
and  evidently  prefers  to  retain  it  himself.  This  we  are 
compelled  to  permit  him  to  do,  until  he  thinks  proper  to 
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relinquish  it  in  terms  less  doubtful  than  those  used  in 
the  present  case. 

The  decree  of  the  chancellor  will  be  modified,  so  as 
to  give  Peter  F.  Gentry  his  proper  interest  in  the  land ; 
but  considering  the  character  of  his  answer,  he  will  pay 
half  the  costs  in  this  court,  the  other  half  to  be  paid  by 
the  purchaser. 

Decree  modified. 


SmNET,  a  mem  of  color j  V8.  Thomas  &  Newton  "Whtte. 

1.  FuGmrs  Sliyes.  Act  of  Congreu.  Charaeter  of  the  remedy  intended.  The 
provision  of  the  Federal  constitution  and  the  act  of  Congress  passed  in 
pursuance  thereof  in  1793,  for  the  extradition  of  fngitiFes  from  labor,  es- 
caping from  one  State  into  another,  contemplate  a  summary  proceeding  of 
a  ministerial  character,  and  not  a  judicial  trial  according  to  the  course  of 
the  common  law.  On  establishing  a  prima  facie  claim  of  ownership,  the 
claimant  is  entitled  to  have  the  fugitive  delivered  up  to  him ;  leaving  the 
question  of  right  to  be  decided,  in  the  appropriate  form  of  proceeding,  in 
the  proper  tribunal. 

2.  JamsDicriON  of  State  Courts.  When  fugitive  delivered  to  claimant  under 
act  of  Gongreee  of  1798.  When  a  proceeding,  regular  in  form,  has  been 
instituted  under  the  act  of  Congress  of  1793,  in  the  Federal  court,  to  re- 
cover a  fugitive  from  labor  escaping  into  this,  from  another  State,  and  said 
fugitive  has,  bj  the  order  of  said  court,  been  delivered  up  to  the  claimant, 
with  the  certificate  required  by  said  act,  the  judicial  tribunals  of  this  State 
have  no  jurisdiction  to  entertain  a  suit  for  the  purpose  of  trying  the  right 
of  said  fugitive  to  freedom. 

3.  Flbamko.  Suit  for  freedom.  Demurrer.  Where  a  suit  was  instituted  in 
this  State,  by  a  man  of  color,  to  recover  his  freedom,  against  parties  who 
claimed  him  as  a  fbgitive  slave  from  another  State,  and  the  defendants, 
after  issue  joined  on  the  plea  of  not  guilty,  plead  specially  that  the 
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plaintiff  had  been  taken  hj  them  prior  to  the  institution  of  his  salt  in  a 
proceeding  regular  in  form,  under  the  act  of  Congress  of  1793,  before  a 
Judge  of  the  United  States  Court,  by  whom  they  had  been  adjudged  enti- 
tled to  the  possession  of  said  plaintiff  as  a  fugitive  si  aye,  and  that  they 
had  received  from  said  Judge  a  certificate  to  that  effect,  as  required  under 
said  act  of  Congress  ;  to  which  plea  the  plaintiff  replied  that  such  proceed- 
ing was  ex  parte  and  in  fraud  of  his  rights :  HeU,  that  said  plea  goes  to  the 
entire  cause  of  action  alleged  in  the  declaration,  and  being  valid,  is  a  bar 
to  the  action,  and  the  replication  was  demurrable  ;  and  upon  a  demurrer  to 
such  replication  final  judgment  in  favor  of  defendant  was  proper. 


mOM  KNOX. 


Sidney,  a  maa  of  color,  instituted  this  suit  in  the 
circuit  court  of  Knox  county,  at  the  February  Term, 
1849,  to  recover  his  freedom.  Prior  to  the  institution 
of  this  suit  he  had  been  arrested  by  the  defendants  as 
a  fugitive  slave  from  the  State  of  Alabama,  and  taken 
before  the  Judge  of  the  Federal  court  for  the  Eastern 
district  of  Tennessee,  who,  upon  investigating  their  claim, 
ordered  him  to  be  delivered  up  under  the  act  of  Congress 
of  1793,  to  the  defendants,  who  claimed  him  as  agents 
for  the  owner  in  Alabama.  This  fact  was  specially  plead 
by  the  defendants  in  bar  of  the  action;  to  which  the 
plaintiff  replied  that  the  proceeding  before  the  Federal 
Judge  was  ex  parte  and  in  fraud  of  his  rights.  To 
this  replication  the  defendants  demurred,  which  being 
sustained  by  the  court  below,  with  final  judgment  that 
the  defendants  go  hence,  &c.,  the  plaintiff  appealed  to 
this  court. 

Lyon,  Swan  and  Oeozier,    for  plaintiff. 

Sneed  and  Welckeb,  for  defendants. 
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Sidney,  a  tnan  of  color,  m.  Thomas  ft  Newton  White. 

JlcKmsETy  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  brought  this  action  for  the  purpose  of 
establishing  his  right  to  freedom.  And  it  is  clear,  upon 
the  facts  in  this  record,  that  he  was  freSornj  according 
to  the  uniform  course  of  decision  in  this  State.  But, 
in  the  view  in  which  we  are  to  consider  the  case  at 
present,  the  question  of  the  right  of  freedom  need  not 
be   discussed. 

The  only  question  properly  presented  for  our  deter- 
mination upon  this  record,  is  that  arising  on  the  de- 
murrer to  the  replication  to  the  amended  plea  of  the 
defendants.  The  circuit  court  sustained  the  demurrer, 
and  gave  judgment  that  the  defendant  go  hence,  &c.; 
and  in  this  we  think  there  is  no  error. 

The  plea  sets  up  and  relies  upon,  in  bar  of  the 
action,  a  proceeding  regular  in  form,  under  the  act  of 
Congress  of  1793,  before  the  Judge  of  the  Federal  court 
for  the  district  of  East  Tennessee,  prior  to  the  institution 
of  the  present  action,  in  which  a  certificate  was  given 
by  the  Judge,  in  conformity  with  the  act  referred  to, 
authorizing  the  removal  of  the  plaintiff  to  the  State  of 
Alabama,  where  he  had  runaway  from  the  service  of  the 
alleged  owner. 

The  act  of  1793,  in  express  terms,  declares  that  the 
certificate  of  the  judge  or  magistrate  "shall  be  sufficient 
warrant  for  removing  the  fugitive  from  labor,  to  the 
State  or  territory  from  which  he  or  she  fled."  This  law 
is  obligatory  upon  the  States;  and  it  follows  of  ne- 
cessity, that  the  judicial  tribunals  of  the  State  in  which 
the  fugitive  may  be  found,  have  no  jurisdiction  to  en- 
tertain a  suit   for   the    purpose   of  trying   his   right  to 
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freedom,  after  the  delivery  of  the  fugitive  to  the  claim- 
ant under  the  act  of  Congress.  The  provision  of  the 
Federal  constitution,  and  the  act  of  Congress  passed  in 
pursuance  thereof,  for  the  arrest  and  return  of  fugitives 
from  labor,  intend  only  a  summary  proceeding  of  a 
ministerial  character;  and  not  a  judicial  trial  according 
to  the  course  of  the  common  law.  On  establishing  a 
prima  facie  claim  of  ownership,  the  claimant  is  entitled 
to  have  the  fugitive  delivered  up  to  him ;  leaving  the 
question  of  right  to  be  decided,  in  the  appropriate  form 
of  proceeding  in  the  proper  tribunal. 

The  plea  in  this  case  goes  to  the  entire  cause  of 
action  alleged  in  the  declaration ;  and  being  valid,  is  a 
bar  to  the  action.  The  court,  therefore,  did  not  err  in 
giving  judgment  on  the  demurrer,  that  the  defendants 
go  hence,  &c.,  notwithstanding  the  issue  joined  on  the 
plea  of  not  guilty. 

Judgment  affirmed. 


Benjamin  A. 'Davis  vs.  E.  T.  &  Ga.  R.  R.  Co. 


1.  RionT  opWat.  Damages.  Railroad  built  through  vacant  land.  Liabilily^ 
Oompany  to  tuhaequent  enterer.  Where  the  legislature  grants  a  charter  to  a 
Railroad  company,  authorizing  the  couBtruction  of  their  road  through 
vacant  and  unappropriated  lands  of  the  State,  and  said  charter  is  accepted, 
and  the  company  locate  and  construct  their  road  accordingly  j  any  sub- 
sequent enterer  of  said  land,  becomes  invested  with  the  ultimate  fee  sim- 
ple interest  in  the  soil,  tubjtct  to  (he  right  of  way  j  so  granted  to  the  company , 
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and  is  not  entitled  to  damages  for  any  injury  which  said  land  may  hare 
Bustainedi  by  reason  of  the  construction  of  said  road  within  the  bounds  so 
granted  by  the  charter.  The  charter  in  such  case  is  an  absolute  and  un- 
qualified grant  of  the  right  of  way,  founded  upon  the  consideration  of 
benefit  to  th^  public,  and  the  enhanced  value  of  the  a^'acent  lands. 

2.  Easement.  At  coniraduHnguuhed  from  the  right  of  toil.  Charter,  Con 
stmetum.  A  mere  easement  is  separable  and  distinct  i)*om  the  right  of 
soil.  The  one  may  be  granted  without  the  other,  and  may  exist  in  differ- 
ent persons  at  the  same  time.  A  charter  granted  by  legislative  act  to  an 
individual  or  a  company,  is  a  contract,  is  a  grant ;  and  when  accepted 
and  acted  upon,  becomes  as  obligatory,  as  inviolable  and  as  irrevocable 
as  the  contract  or  grant  of  an  individual,  and  subject  to  the  same  rules  of 
construction. 

3.  Right  of  Entry.  Charter,  ContUlion.  Where  the  legislature  by  charter 
authorizes  a  company  to  build  a  railroad  through  certain  vacant  lands,  and 
in  said  charter,  grants  to  the  company  the  exclusive  right  up  to  a  limited 
time,  to  enter  said  lands  along  said  road  within  certain  limits,  when  the 
same  should  become  subject  to  entry :  Held,  that  such  right  of  acquisition 
of  the/«0,  is  not  in  the  nature  of  a  condition  either  precedent  or  subse- 
quent, to  the  other  privileges  vested  by  the  charter ;  and  a  failure  of  the 
company  to  enter  the  land,  cannot  affect  other  rights  granted  by  the  char- 
ter, altogether  independent  of  the  right  of  soil. 


FROM    BBADLET. 


The  plaintiff  filed  his  petition  in  the  circuit  conrt  of 
Bradley  county,  at  the  January  Term,  1861,  of  said 
court,  after  due  notice  to  the  President  of  the  East 
Tennessee  and  Georgia  Railroad  Company,  praying  the 
appointment  of  commissioners  to  assess  the  damages  he 
had  sustained  in  consequence  of  said  company  having 
located  and  constructed  their  road  through  his  lands. 
The  merits  of  the  controversy  sufficiently  appear  in  the 
opinion.  The  circuit  court,  (Goodall,  Judge  presiding,) 
dismissed  the  petition  at  the  September  Term  of  said 
court,  and  the  plaintiff  appealed  in  error  to  this  court. 

TfiEwraTT,  for  plaintiff. 
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Gatjt  &  Lyon,  for  defendants. 
McKiNNEY,  J.,  delivered  the  opinion  of  the  conrt. 

In  1834,  a  charter  was  granted  to  the  defendant,  by 
the  General  Assemby  authorizing  the  construction  of  a 
railroad  from  Knoxville,  "through  the  Hiwassee  district, 
to  a  point  on  the  southern  boundary  of  Tennessee." 
The  charter  confers  on  the  company  the  right  to  take, 
without  the  consent  of  the  owners,  so  much  land  for  the 
bed  of  the  road  and  other  necessary  purposes  —  not 
exceeding  two  hundred  feet  in  width  —  as  the  Board  of 
Directors  may  deem  necessary.  The  charter  further  pro- 
vides, that  when  it  shall  become  necessary  to  subject  the 
land  of  individuals  for  the  use  of  the  road,  if  the  right 
of  soil  cannot  be  had  by  gift  or  purchase  from  the 
owner  of  the  land,  and  the  parties  cannot  agree  as  to 
the  value  of  the  land  taken,  either  party  may  apply  to 
the  circuit  court  of  the  county  where  the  land  lies, 
for  the  appointment  of  five  commissioners  to  assess  the 
value,  &c. 

The  route  of  said  road,  as  contemplated  by  the  char- 
ter, to  a  considerable  extent,  lay  through  a  section  of 
country  (now  known  ad  the  Ocoee  district)  to  which 
the  Indian  title  had  been  then  recently  extinguished  bv 
treaty,  and  which,  at  the  date  of  the  charter,  was  wholly 
unappropriated,  and  so  remained  until  1837,  when  a  law 
was  passed  establishing  an  entry-taker's  office,  which  was 
opened  in  November,  1838.  The  17th  section  of  the 
charter  provides:  "That  should  said  railroad  pass  over 
vacant  and  unappropriated  lands,  said  company  shall 
have  exclusive    right    of  entering    the    land    over  which 
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said  road  may  be  laid  out,  not  exceeding  two  hundred 
feet  in  breadth,  until  the  first  day  of  January,  1889. 
And  the  entry-taker  of  the  district  or  county  through 
-which  said  road  may  be  laid  out,  shall  not  receive  any 
entry  within  that  period,  for  the  benefit  of  any  other 
person  or  persons  than  said  company,  under  the  penalty 
of  five  thousand  dollars,  to  be  recovered  by  action  of 
debt,  in  any  court  having  cognizance  thereof,  at  the  suit 
of  said  corporation :  Provided^  said  company  shall  notify 
the  entry-taker  of  the  different  counties,  through  which 
the  said  road  may  pass,  of  the  route  thereof." 

The  company  proceeded,  under  said  charter,  and 
caused  the  route  of  the  road  to  be  surveyed  and  located, 
and  also  caused  the  same  to  be  laid  down  upon  the 
books  of  the  entry-taker  of  the  district ;  and  in  part  had 
graded  the  road  long  before  the  date  of  the  entry,  under 
which  the  plaintiff  claims ;  to  be  hereafter  mentioned. 

The  company  declined  to  enter  the  vacant  land  over 
which  this  road  had  been  laid  out ;  and  on  the  6th  of 
December,  1841,  after  the  price  had  been  reduced,  by 
operation  of  the  law  graduating  the  price  of  said  land, 
the  persons  under  whom  the  plaintiff  claims,  as  general 
enterers,  made  an  entry  of  80  acres  of  land  through 
which  the.  road  had  long  previously  been  located :  on 
the  12th  of  January,  1842,  a  grant  issued  to  them  for 
the  same;  and  on  the  6th  of  January,  1861,  they  sold 
and  conveyed  said  land  to  the  plaintiff. 

Upon  this  state  of  facts,  the  plaintiff  at  the  January 
Terra,  1841,  of  the  circuit  court  of  Bradley  —  before  he 
had  acquired  any  legal  title — presented  his  petition  for 
the  appointment  of  commissionera,  to  assess  the  value  of 
so  much  of  the  Jand  covered  by  said  entry  and  grant  of 
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eighty  acres,  as  had  been  takea  by  the   company  for  the 
use  of  said  road. 

The  court  dismissed  the  petition  and  we  think  pro- 
perly. We  are  aware  of  no  principle  upon  which  the 
claim  set  up  by  the    plaintiff  can  be  maintained. 

It  is  argued,  that  a  gift  of  the  right  of  soil,  in  the 
vacant  land  appropriated  by  the  company  to  the  use  of 
the  road,  was  not  contemplated  by  the  legislature;  that 
it  was  intended  that  the  company  should  enter  and  pay 
for  the  land  taken,  as  individual  enterers  were  required  to 
do,  and  that  failing  to  enter  within  the  time  limited,  the 
land  was  thrown  into  market,  and  that  as  by  law,  the 
general  enterer  was  not  permitted  to  take  merely  the 
fractions  on  either  side  of  the  road,  but  was  compelled 
to  include  in  his  entry  the  land  occupied  by  the  bed  of 
the  road,  it  follows,  that  the  fee  simple  in  the  land 
appropriated  by  the  company  passed  to  the  enterer ;  that 
he  succeeds  to  all  the  rights  of  the  grantor;  and,  5y 
rdaUon^  occupies  the  attitude  of  owner  in  fee  at  the 
time  the  land  was  taken  hy  the  company;  and,  there- 
fore, he  is  brought  within  the  provisions  of  §  15th  and 
16th  of  the  charter,  upon  which  his  petition  is  based. 
This  reasoning,  however  plausible,  is  not  sound.  It  is  to 
be  observed,  that  the  right  of  way  or  easement,  is 
seperable  and  distinct  from  the  right  of  soil.  The  one 
may  be  granted  without  the  other,  and  may  exist  in 
different  persons  at  the  same  time.  A  charter  granted 
by  legislative  act,  to  a  private  individual  or  company,  is 
a  contract; 'it  is  a  grant;  and,  when  accepted  and  acted 
on,  is  as  obligatory,  as  inviolable,  and  as  irrevocable,  as 
the  contract  or  grant  of  an  individual,  and  subject  to  the 
same  niles  of  construction.    The   charter,  it  is  true,  does 
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not  assume  to  vest  the  company  with  any  interest  in  the 
soil,  iu  the  vacant  and  unappropriated  land  through 
which  the  road  was  to  be  laid  out;  it  simply  secures  to 
the  company  for  a  limited  time,  the  right  ro  acquire  the 
fee  in  preference  to  all  others.  But,  although  it  entitles 
the  company  to  acquire  the  absolute  legal  title  to  the 
land  appropriated,  it  does  not  imperatively  require  that 
this  shall  be  done.  The  right  of  acquisition  of  the  fee, 
is  not  in  the  nature  of  a  condition,  either  precedent  or 
subsequent;  it  is  rather  an  election  given  to  the  com- 
pany, which  they  may  exercise  or  not,  and  the  failure 
of  the  company  to  enter  the  land  can  have  no  influence 
upon  other  rights  conferred  absolutely  by  the  charter, 
altogether  independent  of  the  right  of  soil. 

The  charter  is  to  have  such  constniction  and  effect  — 
with  a  view  to  carry  out  its  contemplated  object  —  as 
consistently  with  established  rules  of  law,  may  be  given 
to  it. 

It  is  clear  that  although  the  charter  does  not  give 
the  right  of:  soil,  it  nevertheless  confers  certain  absolute 
powers,  rights  and  privileges,  upon  the  faith  of  which  it 
was  accepted. 

It  authorizes  the  board  of  directors  to  enter  on  the 
land,  and  in  express  terms  vests  them  "  with  all  the 
powers  and  rights  necessary  for  the  building,  construct- 
ing, and  keeping  in  repair  a  railroad  from  Knoxville, 
through  the  Hiwassee  district,  to  a  point  on  the  southern 
boundary  of  Tennessee."  The  title  being  in  the  State, 
there  is  no  question  as  to  the  competency  of  the  legisla- 
ture to  make  such  a  grant  to  the  company ;  and  there 
is  as  little  question,  that  such  grant  is  not  only  operative 
to  vest  in  the  company  tlie  powers,  rights,  and  privileges 
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conferred,  but  that,  upon  a  well  established  principle,  it 
amounts  to  an  extinguishment  of  the  right  of  the  grantor, 
and  implies  a  contract  on  the  part  of  the  legislature, 
that  the  rights  and  privileges  so  granted,  shall  be  en- 
joyed by  the  grantee,  and  that  the  State  shall  not  reas- 
sert them.  This  being  so,  the  person  who  subsequently 
entered  the  land,  appropriated  to  the  use  of  the  road, 
became  invested  with  the  ultimate  fee  simple  interest, 
subject  to  the  right  of  way  previously  granted  to  the 
company  and  with  nothing  more.  He  can  have  no 
other  or  higher  right  than  that  derived  from  his  grantor, 
and  we  are  at  a  loss  to  perceive  how  even  the  sovereign 
power  of  the  State  could  have  compelled  the  company, 
after  the  acceptance  of  the  charter,  and  location  and 
construction  of  the  road,  to  have  entered  or  paid  for  tlio 
land  in  question.  But  be  this  as  it  may,  it  is  suflScieut 
for  the  decision  of  this  case,  that  the  charter,  in  legal 
(construction,  is  an  absolute  and  imqualified  grant  of  the 
right  of  way,  founded  upon  the  consideration  of  benefit 
to  the  public,  and  the  enhanced  value  of  the  adjacent 
lands,  and  having  been  accepted  and  acted  on,  no  such 
claim  can  be  asserted  as  is  set  up  by  the  plaintiff  in 
this  case.  "Without  noticing  other  grounds  relied  upon 
by  the  defendant,  w©  afiBrm  the  judgment. 
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Jofleph  H.  Delap  H  a/.  v«.  John  H.  Hunter  ef  al. 


Joseph  H.  Delap  et  al.  vs.  John  H.  Hunter  et  al. 


1.  Practicb.  Appeal  tatd  writ  of  error.  Chaneery.  Act  of  1835,  ch.  3,  § 
17.  It  is  the  settled  law  of  this  State,  that  no  appeal  or  writ  of  error  lies 
from  any  interlocutory  decree,  except  in  the  single  case  proyided  for  in  § 
17  of  the  act  of  1836,  ch.  3,  by  which  the  court  of  Chancery  has  discretion 
to  allow  an  appeal  after  an  account  is  ordered  and  before  the  same  is  taken, 
where  by  sach  decree  the  principles  involved  in  the  case  are  determined. 
The  right  to  appeal  or  to  prosecute  a  writ  of  error,  in  all  other  cases,  de- 
pends upon  the/no/fiy  of  the  decree.  So,  where  by  a  decree,  the  rights  of 
all  the  parties  litigant  but  one,  were  definitely  eeUled,  but  no  disposition 
made  of  the  costs ;  and  an  account  ordered  as  to  tiie  party  excepted,  with 
the  subject  matter  of  which  account  the  other  parties  had  no  connection : 
Biddy  that  this  was  no  such  final  determination  of  the  cause,  as  would  au- 
thorize its  removal  by  writ  of  error  to  the  Supreme  court 

2.  Dbobeb.  Whai  U  an  itUerlociUor^,  and  w^uU  a  final  decree.  A  decree  is  in- 
terlocutory when  it  is  made  in  the  progress  of  a  cause,  referring  certain 
matters  of  law  or  &ct  to  the  master  or  to  a  jury,  or  a  commissioner,  to  be 
ascertained  preparatory  to  a  final  decree ;  in  which,  though  the  principles 
governing  the  rights  of  the  parties  may  be  settled  by  its  terms,  yet  a  more 
perfect  ascertainment  of  the  facts  to  which  they  apply,  is  necessary  to  a 
final  disposition  of  the  case.  A  decree  is  final  when  all  the  fiicts  and  cir- 
cumstances material  and  necessary  to  a  complete  explanation  ot  the  mat- 
ters in  litigation  are  brought  before  the  court  and  ftilly  and  clearly  ascer- 
tained on  both  sides,  so  that  the  court  is  enabled  upon  a  ftill  consideration  of 
the  case  made  out,  finally  to  determine  between  them  according  to  equity 
and  good  conscience,  leaving  nothing  for  the  future  judgment  of  the  court 

3.  S1.1IB.  When  a  decree  may  he  finals  even  iohere  it  direcU  a  reference  to  matter. 
A  decree  may  be  final  although  it  directs  a  reference  to  the  master,  provi- 
ded it  contains  in  itself  all  the  consequential  directions  that  may  depend 
upon  the  result  of  the  report,  when  no  further  decree  will  be  necessary  in 
the  cate. 


FROM  CAMPBELL. 


This  was  a  bill  filed  in  Chancery  at  Jacksborough, 
by  John  H.  Hnnter  and  others,  heirs  and  devisees  of 
Andrew  Hunter,  against  Joseph  H.  Delap  and  others, 
asking    the    construction    of  the    will    of   said   Andrew 
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Hunter,  and  that  the  rights  of  complainants  and  re- 
spondents, all  of  whom  were  legatees  and  devisees,  might 
be  stated  and  adjusted.  Tlie  Chanoellor  made  a  final 
decree  in  the  cause  except  as  to  costs,  as  to  all  parties 
but  one,  as  to  whom  a  reference  was  made  to  the  clerk 
and  master  to  take  an  account.  From  which  decree, 
three  of  the  parties  respondent,  as  to  whom  the  decree 
was  final  except  as  to  costs,  prosecuted  a  writ  of  error 
to  this  court;  motion  was  made  to  strike  the  cause  from 
the  docket  of  this  court,  on  the  ground  that  it  was  pre- 
maturely brought  up,  before  a  decree  final  in  the  court 
below. 

Sneed  and  Maynard,  for  complainants. 

KoGERS  and  Boyd,  for  respondents. 

Caruthers,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  there  was  a  decree  at  the  April  Term, 
1S52,  of  the  chancery  court  at  Jacksborough,  settling  the 
rights  of  all  the  parties,  but  a  reference  to  the  master  to 
ascertain  the  extent  of  the  liability  of  Geo.  Delap,  one 
of  the  defendants,  to  the  complainants.  "With  this  ques- 
tion, the  other  defendants  had  no  connection,  and  so  far 
as  they  were  concerned,  the  case  was  fully  disposed  of 
except  as  to  costs,  as  to  which  the  decree  is  silent.  An 
appeal  was  prayed  by  the  defendants,  and  the  court, 
under  the  power  given  by  the  act  of  1835,  ch.  3,  §  17, 
granted  it  before  the  account  should  be  taken  and  re- 
ported by  the  master  as  to  defendant  George,  "upon 
bond    and   security    being   given   before   the   next   July 
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rules."  This  was  not  done,  but  the  case  was  afterwards 
brought  up  by  three  of  t}ie  defendants,  Joseph  H.  Delap 
and  Renben  Rogers  and  wife,  by  writ  of  error  obtained 
from  the  clerk  of  this  court  upon  filing  the  record. 
Motion  is  now  made  to  dismiss  the  case  on  the 
ground  that  it  was  prematurely  and  improperly  brought 
up. 

The  question  to  be  decided  is,  whether  the  state  and 
condition  of  the  case  in  the  court  below,  was  such  as 
to  render  it  r&mavaible  by  writ  of  error,  to  this  court, 
according  to  the  rules  of  practice. 

The  solution  of  this  question  must  depend  upon  the 
finality  of  the  decree  below.  It  is  well  settled  that 
neither  an  appeal  or  writ  of  error  will  lie  upon  an  in- 
terlocutory decree,  except  in  the  single  case  provided 
for  in  onr  act  of  1835,  ch.  3,  0.  &  K,  237.  The  case 
here  excepted  from  the  general  rule,  is,  that  where  the 
principles  involved  in  a  case  are  determined,  and  an 
account  ordered,  it  shall  be  in  the  discretion  of  the 
court  to  allow  an  "appeal"  before  the  account  is  taken. 
The  Chancellor  in  this  case,  granted  the  prayer  of  the 
defendants  for  an  appeal  under  that  act,  upon  the  con- 
dition that  the  security  required  by  law  should  be  given 
before  the  next  July  rules.  This  they  failed  to  do,  and 
therefore  lost  the  benefit  of  the  order.  Afterwards,  three 
of  the  defendants  prosecuted  their  writ  of  error.  This 
is  not  allowed  by  the  aforesaid  or  any  other  statute, 
nor  by  the  rules  of  practice,  unless  the  decree  made  by 
the  court  below  is  a  final  decree. 

It  is  not  always  easy  to  determine  whether  a  decree 
is  interlocutory  or  final,  but  upon  that  distinction  this 
case  must  turn. 
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An  interlocutory  decree  is  one  made  in  the  progress 
of  a  cause  for  the  purpose  of  ascertaining  some  matter 
of  fact  or  law,  preparatory  to  a  final  decree.  This  is 
done  by  a  reference  to  the  master,  a  commissioner  or 
jury,  in  an  interlocutory  decree,  by  the  terms  of  which, 
the  principles  governing  the  rights  of  the  parties,  are 
generally  settled,  but  a  more  perfect  ascertainment  of 
the  facts  to  which  they  apply,  are  necessary  for  a  final 
disposition  of  the  case.      Bar.   Ch.  Fr.,  326. 

A  decree  is  final  when  all  the  facts  and  circumstan- 
ces material  and  necessary  to  a  complete  explanation  of 
the  matters  in  litigation  are  brought  before  the  court, 
and  so  AiUy  and  clearly  ascertained  on  both  sides,  that 
the  court  is  enabled,  upon  a  full  consideration  of  the 
case  made  out,  jmally  to  determine  between  them  ac- 
cording to  equity  and  good  conscience.  Bar.  Ch.  Pr., 
330.  8  Wend.  224.  A  decree  which  disposes  of  the 
whole  merits  of  the  cause,  leaving  nothing  for  the  fu- 
ture judgment  of  the  court  in  tlie  case,  which  will 
make  it  necessary  to  bring  it  again  before  the  court  for 
final  decision,  is  a  final  decree.      7  Paige,  18. 

It  is  said  by  Judge  Spencer,  in  Jaque%  vs.  The  Meth- 
odist E,  P.  Churchy  17  John.  558,  that  "no  case  can 
be  found  in  which  a  decree  directing  a  reference  to  a 
master,  or  a  feigned  issue,  for  the  purpose  of  ascer- 
taining any  material  fact  in  the  cause,  has  been  held 
to  be  a  final  decree." 

We  will  not  say  that  a  decree  may  not  be  final, 
although  it  direct  a  reference  to  the  master.  It  may 
be  so  when  it  contains  all  the  consequential  directions 
that  may  depend  on  the  result  of  the  report,  when  no 
further  decree  of  the  court  will  be  necessary  in  the  case. 
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In  the  decree  before  us,  according  to  the  foregoing 
roles,  the  decree  was  interlocutory,  and  not  final.  The 
case  was  not  finally  disposed  of  as  to  any  of  the  parties, 
as  no  disposition  was  made  of  the  costs  in  the  cases  of 
those  whosQ  rights  were  settled.  As  to  defendant  Geo. 
Delap,  a  very  material  tact  was  to  be  ascertained  by 
the  reference,  before  the  case  could  be  ended  as  to 
him. 

It  would  certainly  be  a  very  inconvenient  practice, 
to  allow  each  of  many  parties  as  their  rights  in  a  cause 
should  be  settled  by  interlocutory  orders  and  decrees, 
to  prosecute  writs  of  error  or  appeal  to  the  supreme 
court.  The  consequence  might  be,  that  there  would  bo 
a  multitude  of  appeals  in  the  same  case,  coming  up  at 
successive  terms,  and  the  case  still  progressing  in  the 
court  below.  A  practice  leading  to  such  consequences 
cannot  be  tolerated. 

If  any  injury  is  likely  to  result  from  an  erroneous 
interlocutory  order  or  decree,  a  remedy  is  provided  by 
the  act  of  1851-2,  ch.  181 ,  §  4,  authorizing  the  party 
to  apply  to  this  court  in  term  time,  or  to  any  of  the 
Judges  in  vacation  for  a  supersedeas. 

The  motion  to  dismiss  is  sustained. 

Note.— The  fourth  section  of  the  act  of  1S51-2,  oh.  181,  above  referred  to, 
is  in  these  words :  *<  That  the  supreme  court,  in  term  time,  or  either  of  the 
judges  thereof  in  vacation,  shall  have  power  and  authority  to  grant  writs  of 
supersedeas  to  an  interlocutory  order  or  decree,  or  to  executions  issuing  upon 
interlocutory  orders  or  decrees  in  courts  of  chancery  as  well  as  in  case  of  ex- 
ecutions issuing  upon  final  decrees  And  bond  and  security  may  be  required 
by  the  court  or  judges  to  pay  the  amount  of  the  execution,  on  the  final  deci- 
sion of  the  case  in  the  court  of  chancery,  or  to  pay  such  costs  and  damages 
as  the  opposite  party  may  sustain.  And  when  the  supersedeas  is  issued  by  the 
clerk  of  the  supreme  court,  a  copy  of  the  petition  and  supersedeas  shall  be 
filed  in  the  court  of  chancery,  and  there  remain  as  part  of  the  record  until  a 
final  decision  of  the  cause."— Rep. 
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1.  Property.  In  product  of  mechanic' b  labor.  Aoeemon,  Zein.  Where  the 
materials  of  A  and  B  are  united  by  the  labor  of  B,  who  furnished  the 
principal  materials,  the  property  of  the  joint  product  is  in  the  latter  by 
right  of  accession,  the  materials  of  the  former  being  considered  as  only 
accessory  ;  but  where  A  furnished  the  principal  materials  and  B  does  the 
work,  furnishing  a  part  of  the  materials  of  little  value,  the  property  in  the 
product  is  vested  in  A,  subject  to  B's  right  to  compensation  for  the  ma- 
king and  for  such  materials  as  he  furnished  ;  for  which  he  has  a  lein,  and 
may  retain  possession  until  payment  is  made  or  tendered. 

2.  Same.  Same,  Where  title  claimed  by  converting  materiale,  and  becoming  liable 
for  value.  One  cannot  convert  to  his  own  use  the  materials  of  another  by 
changing  its  form  and  acquire  title  thereto  on  the  ground  that  he  is  liable 
for  their  value.  He  can  acquire  no  title  by  a  wrongful  act  unless  the  owner 
see  proper  to  abandon  his  property  or  accept  a  satisfaction  in  value.  What- 
ever alteration  of  form  any  property  has  undergone  the  owner  may  seize 
it  in  its  new  shape,  if^e  can  prove  the  identity  of  the  original  materials. 


FROM  POLK.  fT^Y^^Jl", 


This  case  originated  before  a  justice  of  the  peace 
m  Polk  county,  in  a  suit  instituted  by  Oneal  against 
Dunn  for  the  value  of  two  saddles  made  by  one  Mc- 
Coy, the  employee  of  Oneal,  for  Dunn.  McCoy  had 
contracted  to  work  in  the  saddler's  shop  of  Oneal  in 
Benton,  for  a  specified  time,  for  certain  wages  agreed 
upon  between  them,  and  with  no  authority  to  do  any 
work  on  his  own  account.  Pending  this  engagement, 
he  contracted  with  Dunn  for  the  manufacture  of  two 
saddles,  for  which  Dunn  furnished  the  principal  mate- 
rials, some  trifling  articles  being  taken  from  Oneal's 
stock  and  used  for  the  purpose.  The  contract  between 
Dunn  and  McCoy  was  that  Dunn  was  to  pay  him  in 
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goods,  the  bargain  being  on  McCoy's  own  private  ac- 
count. Dunn  did  not  know  of  the  engagement  between 
Oneal  and  McCoy,  nor  did  Oneal  know  of  the  contract 
between  Dunn  and  McCoy.  The  saddles  were  made, 
delivered  and  paid  for  by  Dunn,  as  he  had  agreed. 
After  which  Oneal  brought  this  suit  without  allowing 
full  credit  to  Dann  for  his  materials.  At  the  Febru- 
ary Term,  1853,  of  the  circuit  court  of  Polk,  (KEmi, 
J.,  presiding,)  there  was  a  verdict  and  judgment  for 
Oneal,  from  which  Dunn  appealed. 

Gaijt  and  J.  E.  Cook,  for  plaintiff  in  error,  cited 
2  Kent,  361.  7  Johns.  R.,  473.  Story  on  Ag.,  §  443, 
et  seq. 

RowLEs  and  TEEwnnr,  for  defendant  in  error,  cited 
Story  on  Ag.,  §  17,  19,  126,  98,  413. 

ToTTEN,   J.,   delivered   the  opinion  of   the   court. 

Oneal  sued  Dunn  in  an  action  of  debt  upon  an 
account.  There  was  judgment  for  Oneal,  the  plaintiff, 
below,  and  the  defendant  appealed  in  error.  In  Oneal's 
account  there  is  a  charge  for  two  fine  saddles,  and 
that  is  the  only  matter  now  in  contest  between  the 
parties. 

The  material  facts  are  these:  The  plaintiff,  Oneal, 
who  had  established  a  saddler's  shop  in  Benton,  hired 
one  McCoy,  a  saddler,  to  work  in  said  shop.  The 
plaintiff  was  to  furnish  all  materials  and  pay  McCoy 
four  dollars  for  each  saddle  made  by  him ;  and  all 
work  done  in  the  shop  by  McCoy  was  to  be  for  and 
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on  account  of  the  plaintiff.  While  McCoy  was  in  this 
service,  and  some  three  months  after  it  commenced,  he 
agreed  with  defendant  Dunn  to  make  two  fine  saddles 
for  him,  Dunn  to  furnish  aU  the  inateriala  except  the 
trees^  of  small  yalue,  and  to  pay  a  reasonable  price  for 
the  making. 

The  materials,  except  the  trees,  and  some  other  ar* 
tides  of  small  value,  were  furnished  by  defendant  to 
McCoy,  who  took  them  to  the  plaintiff's  shop,  and  pro- 
ceeded to  manufacture  the  saddles,  using  the  trees  and 
some  small  articles,  the  plaintiff's  property,  to  supply 
a  deficiency  in  defendant's  materials.  The  plaintiff  be- 
ing often  at  tlie  shop,  was  informed  that  the  materials 
were  furnished  by  defendant,  and  that  the  saddles  were 
made  specially  for  him;  and  when  made  they  were 
delivered  with  his  knowledge  and  consent. 

It  does  not  appear  that  he  knew  of  said  agreement 
between  defendant  and  McCoy,  or  that  he  made  any 
enquiry  into  the  matter;  nor  does  it  appear  that  de- 
fendant knew  the  nature  of .  the  contract  between  Mc- 
Coy and  the  plaintiff.  He  knew  that  McCoy  was  en- 
gaged at  work  in  the  plaintiff's  shop.  McCoy  had 
done  work  in  the  shop  for  others  and  received  payment 
for  himself.  This  was  known  to  the  plaintiff;  and 
there  is  reason  to  believe  that  in  the  present  case,  his 
intention  was  from  the  beginning,  to  let  the  saddles  be 
made  and  delivered,  and  then  to  charge  the  defendant 
with  their  fuU  value,  crediting  him  with  the  value  of 
his  materials.  But  this  intention  he  concealed  from 
defendant,  who  paid  McCoy  for  making  the  saddles, 
and  plaintiff,  afterwards  in  a  settlement,  also  paid  him 
by  a  credit  on  his  account. 
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The  plaintiff  credited  ..the  <ij«feiidant  by  a  part  of 
his  materials ;  bat  for  the  cashmere  and  other  materi- 
als, no  credit  was  given. 

His  Honor,  the  judge,  upon  this  state  of  facts,  in- 
structed the  jury,  in  effect,  that  the  saddles  were  the 
property  of  the  plaintiff;  that  he  was  entitled  to  recover 
their  full  value,  and  that  it  was  at  his  discretion  to 
credit  the  defendant  with  the  value  of  his  materials  or 
not. 

In  these  instructions  we  think  there  is  error.  It  is 
true,  as  argued,  that  while  McCoy  continued  in  plaintiff's 
service,  under  their  agreement,  he  could  do  no  work 
at  plaintiff's  shop  on  his  own  account.  His  time  and 
labor  there  belonged  to  the  plaintiff;  and,  under  the 
circumstances,  we  are  to  hold  the  defendant  bound  to 
a  knowledge  of  this  fact.  If  he  did  not  know  it,  it 
was  his  duty  to  enquire,  and  he  cannot  be  permitted 
to  avail  himself  of  an  ignorance  which  was  the  result 
of  his  own  negligence.  Tlie  plaintiff,  too,  knew  that 
the  defendant  had  procured  the  fine  materials  and  sent 
them  to  the  shop  to  be  manufactured  into  saddles  for 
the  defendant.  And  now,  the  saddles  being  made,  the 
question  is,  in  whom  was  the  right  before  they  were 
delivered?  "We  answer,  in  the  defendant,  because  he 
had  furnished  the  principal  materials  to  be  wrought 
into  saddles  for  himself. 

The  plaintiff  could  not  acquire  a  property  in  these 
materials,  except  by  defendant's  consent,  or  by  right  of 
accession. 

As  to  consent,  none  is  pretended.  As  to  accession, 
the  right  cannot  exist  in  his  favor ;  for  he  did  not 
fumisli    the    principal    materials;    those    which    he    fur- 
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nislied  were  only  necessary  to  supply  a  deficiency  in 
defendant's  materials,  which  were  of  greater  value. 

It  is  a  rule  of  both  the  civil  and  common  law, 
that  if  the  materials  of  A  and  B  are  united  by  the 
labor  of  B,  who  furnished  the  principal  materials j  the 
property  in  the  joint  product,  is  in  the  latter  by  right 
of  accession,  the  materials  of  the  former  being  consid- 
ered as  only  accessory.  It  is  an  element  in  the  right, 
that  he  furnished  the  principal  materials,  which,  in  the 
present  case,  he  did  not  do.  Merritt  vs.  Johnsafi^  7 
Johns.   R,  473.     2  Kent,  361. 

Tliis  principle  may  be  illustrated  by  cases  in  the 
civil  law;  as  if  one  repair  his  vessel  with  the  mate- 
rials of  another,  the  property  of  the  vessel  remains  in 
him;  but  if  he  build  a  vessel  from  the  foundation 
with  another's  materials,  the  owner  of  tlie  materials  is 
the  owner  of  the  vessel.  Nor  can  the  plaintiff  claim 
title  to  the  defendant's  materials  upon  the  ground  that 
he  had  converted  them  to  his  own  use  and  become 
liable  for  their  value.  He  can  acquire  no  title  by  a 
wrongful  act,  unless  the  defendant  thinks  jtroper  to  aban- 
don his  property  and  accept  a  satisfaction  in  value. 
For  the  rule  is,  that  "whatever  alteration  of  form  any 
property  has  undergone,  the  owner  may  seize  it  in  its 
new  shape,  if  he  can  prove  the  identity  of  the  original 
materials."    Beits  vs.  IjCC^   5  Johns.  K,  348. 

In  any  view,  it  is  clear  that  the  plaintiff  has  no 
property  in  the  materials  furnished  by  defendant.  The 
property  remains  in  the  defendant,  though  the  materials 
be  manufactured  into  the  saddles.  IIow,  then,  can  it 
be  said,  that  the  plaintiff  is  owner  of  the  product:  is 
owner  of  the  saddles,  when  it  is  clear  tluit  the   defen- 
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dant  is  owner  of  tlie  materials  of  which  they  consist. 
No  such   confusion  of  title  can  exist. 

The  result  is  simply  this :  The  property  in  the 
saddles,  when  completed,  was  vested  in  the  'defendant, 
subject  to  the  plaintiff's  right  of  compensation  for  the 
making,  and  for  such  materials  as  he  furnished ;  for 
which  he  had  a  lein,  and  might  have  retained  posses- 
sion until  payment  was  made   or  tendered. 

The  judgment  will  be  revereed,  and  the  cause  be 
remanded  for  a   new  trial. 


IsHAM  V8.  The  State. 


1.  CBimXAL  Law.  Juror.  Exception  propter  drfeetwn  aJUr  verdict^  when  no 
objection  taken  before.  The  circuit  judge  is  the  trier  of  aU  questions  apper- 
taining to  the  qnaUflcations  of  jurors.  It  will  be  presumed  that  his  action 
is  correct,  unless  he  Is  put  in  the  wrong  by  exceptions  upon  the  record  set* 
ting  forth  the  facts  upon  which  he  decided.  So,  when  in  a  capital  felony 
the  record  did*  not  show  that  the  jurors  who  tried  the  prisoner  were 
good  and  lawful  men,  or  that  they  were  freeholders  or  householders,  but 
did  show  that  they  "  were  elected,  tried  and  sworn,"  and  that  no  objection 
was  made  to  either  of  them  until  after  the  verdict,  it  is  no  sufficient  ground 
for  a  rerersal  of  the  judgment  upon  a  conviction.  Vide  MeClure  vs.  7he 
State,  1  Ycrg.,  215,  per  Catron,  J. 

2.  Indictment.  Verdict  of  gmity  upon  ttvo  or  more  countt,  where  one  is  bad. 
When  the  verdict  is  general,  or  upon  two  or  more  counts,  and  either  count 
be  good,  the  conviction  will  stand,  no  matter  how  defective  the  other  count 
or  counts  may  be. 

3.  Attorxet  General.  W74erean  indictment  is  preferred  by  the  regular  cfficer, 
and  the  cause  prosecuted  by  an  Attorney  General  pro  tempore.  It  will  be  pre- 
sumud  that  the  court  would  not  permit  any  one  to  enter  upon  and  dis- 
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charge  the  important  functions  of  attorney  general,  without  some  valid 
reason  and  a  regular  appointment.  So  when  it  appeared  of  record  that 
the  indictment  was  preferred  by  the  regular  Uttorney  general,  and 
the  case  prosecuted  in  court  by  an  attorney  general  pro  Um,  as  to  whose 
appointmeift  the  record  is  silent,  there  is  no  error.  Act  of  1851-2,  ch. 
256,  §  5. 

4.  TEcaNiCALrriES.  In  criminal  prosfieutiont.  The  day  has  passed  when  the 
guilty  can  be  rescued  upon  mere  technicalities,  the  legislature  has  wisely 
willed  it,  and  the  courts  will  favor  rather  than  obstruct  a  reform  so  just 
and  salutaiy  in  our  criminal  jurisprudence. 


FROM  JFFFBRSOX. 


The  plaintiff  in  error,  a  negro  slave,  was  indicted  in 
the  circuit  court  of  Jefferson,  for  an  assault  and  battery 
upon  a  free  white  female  with  intent  to  commit  a  rape. 
At  the  August  Term,  1843,  of  said  court,  he  was  tried, 
(  Hynds,  J.,  presiding,)  convicted  And  sentenced  to  death. 
His  motions  for  a  new  trial  and  in  arrest  of  judgment 
were  made,  and  severally  overruled,  and  he  appealed  in 
error  to  this  court.  The  testimony  is  not  embodied  in 
the  record.  The  indictment  which  was  preferred  by  the 
regular  Attorney  General,  W.  E.  Caswell,  contained  five 
counts,  upon  the  second  and  fourth  of  which  the  prisoner 
was  convicted,  the  fourth  being  defective.  •  The  order  of 
the  court  appears  in  the  record,  commanding  the  sheriff 
to  summon  a  panel  of  jurors  of  "good  and  lawful  men 
of  said  county,"  out  of  which  panel  the  jury  were 
selected.  It  further  appears  in  the  record,  that  the  jury 
were  "elected,  tried,  and  sworn,"  but  it  does  not  recite 
that  they  were  good  and  lawful  men,  or  that  they  were 
freeholders  or  householders;  nor  does  it  appear  that  any 
objection  was  made  at  the  time.  It  appears  also,  that 
Jacob  Peck,  Esq.,  appeared  in    the  trial   of  the  cause  as 
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attorney  general,  pro  tempore^  the  record  being  silent  as 
to  his  appointment  or  the  reason  for  the  same. 

Swan,  Attorney  General,  for  the  State. 

Lyon,  Cumminos,  and  Swan,  for  the  prisoner.  They 
cited  1  Meigs'  Dig.,  §  175,  p.  110,  111.  3  Humph.,  372. 
Const,  art.  6,  §  6.    Act  1835,  ch.  28,  §  2. 

Caruthebs,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  conviction  in  the  circuit  court  of  Jeflferson, 
for  an  assault  and  battery  with  intent  to  commit  a  rape 
upon  Mary  W.  Riggs,  a  free  white  female,  in  the  county 
of  Jefferson. 

It  is  assigned  for  error  here :  1.  That  the  record 
does  not  show  that  the  jurors  who  tried  the  defendant 
possessed  the  qualifications  required  by  law.  True,  it  is 
not  expressly  stated  that  they  were  citizens  of  the  county 
or  freeholders,  or  householders,  or  even  "  good  and  lawful 
men."  Yet  it  appears  that  they  were  "elected,  tried 
and  sworn."  No  objection  was  made  by  the  accused 
to  any  of  them,  so  as  to  bring  any  question  before  us 
on  their  competency.  The  circuit  Judge  is  the  trier 
of  all  questions  appertaining  to  the  qualifications  of 
jurors.  It  must  be  presumed  that  his  action  was  cor- 
rect unless  he  is  put  in  the  wrong  by  exceptions  upon 
the  record  setting  forth  the  facts  upon  which  he  decided. 
In  the  case  of  Tamer  vs.  Tlie  StcUe^  9  Humph.,  119, 
this  precise  question  came  before  the  court  in  relation 
to  a  grand  jury.  All  that  we  now  do  is  to  extend 
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the  principle   there  laid   down.      There  is   no  reason   for 
a  distinction.      There  is  then,  nothing   in   the   objection. 

2.  It  is  objected  that  as  the  conviction  was  npon  the 
second  and  fourth  counts,  and  the  latter  is  bad,  the 
verdict  should  be  set  aside.  This  position  cannot  be 
sustained.  If  the  verdict  is  general,  or  upon  two  or 
more  counts,  and  either  count  be  good,  the  conviction 
will  stand,  no  matter  how  defective  the  other  may  be. 
No  objection  is  taken  to  the  second  coimt,  but  it  is 
admitted  to  be  unexceptionable. 

3.  The  record  shows  that  Jacob  Peck  appeared  in 
the  prosecution  of  the  case  as  attorney  general  pro  tem^ 
when  it  does  not  appear  that  he  was  ever  appointed  to 
that  position,  or  that  any  necessity  existed  by  the  absence 
of  the  attorney  general  or  otherwise,  for  such  an  appoint- 
ment. But  the  indictment  was  signed  and  preferred  by 
the  attorney  general  for  the  circuit,  and  only  prosecuted 
by  the  pro  tern.  Perhaps  no  case  has  ever  gone  so  far 
as  to  make  the  objection  here  taken  available.  In  the 
cases  of  Stagga  vs.  Tfie  Stat^^  3  Humph.,  372.  Illte  vs. 
The  StcUCj  9  Yerg.,  198,  and  others  cifed,  the  indictments 
were  not  preferred  by  the  regular  attorney  general.  But 
the  act  of  1852,  forbids  a  reversal  in  such  cases  as 
these.  By  that  act  it  is  declared  that  if  the  record 
does  not  show  that  the  person  who  signs  the  indictment 
as  attorney  general  pro  tem^  was  appointed,  it  is  not 
error.  It  must  be  presumed  that  the  court  would  not 
permit  any  one  to  enter  upon  and  discharge  the  impor- 
tant functions  of  this  officer,  without  the  existence  of 
some  necessity,  and  a  regular  appointment. 

The  objections  in  this  case  are  all  purely  technical, 
and  have  no  reference  to  the  merits.      The  proof  is  not 
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even  given  on  which  the  conviction  was  founded.  From 
which  fact  it  must  be  inferred,  that  it  was  entirely 
conclusive  of  his  guilt.  The  day  has  now  passed  for 
rescuing  the  guilty  upon  mere  technicalities.  The  legis- 
lature has  wisely  willed  it,  and  it  is  not  for  the  courts 
to  resist  the  great  reform.  We  would  favor  rather  than 
obstruct  it. 

The  judgment   will    be    affirmed,    and    the    sentence 
executed. 


G.  M.  Hazen  et  al.  vs.  The  Union  Bank  of  TENNESgtos. 


1.  CoxBTirnTiONAL  Law.  Charter  of  the  Uhiott  Sank.  Interest  The  grant  in 
the  charter  of  the  Union  Bank  of  Tennessee,  passed  in  1832,  aUowing  the 
bank  to  demand  and  receiye  interest  in  certain  oases  therein  specified,  at 
the  rate  of  seven  per  cent  per  annum,  is  a  valid  franchise  not  repugnant 
to  the  constitution. 

2.  Corporation.  LeffidaHve  pmoer  ever.  Contract,  The  power  to  grant  cor- 
porations is  an  incident  of  sovereignty,  and  belongs  to  every  sovereign 
State.  The  act  of  incorporation  being  legal  in  itself,  is  a  contract  between 
the  State  and  the  corporators,  investing  them^  with  a  legal  estate  in  the 
franchises  named  in  the  charter,  and  being  such  a  contract,  it  is  under  the 
protection  of  the  Constitution  of  the  United  States,  and  is  irrevocable  and 
inviolable  by  any  act  of  the  Legislature  of  the  State,  or  a  convention  of  the 
State.    Vuk  4  Wheaton  B.,  318. 

3.  Intbrbot.  Oofitl.j  art.  11,  §  6.  Act  1835,  eh,  50,  §  3.  Jl^anchiMe.  By  the 
constitution  of  1834,  it  is  provided  that  the  Legislature  shall  fix  the  rate 
of  interest,  and  the  rate  so  established,  shall  be  equal  and  uniform  through- 
out the  State  ;  and  the  act  of  1835,  ch.  50,  §  8,  in  pursuance  thereof,  fixes 
the  legal  rate  of  interest  at  six  per  cent  per  annum,  and  at  that  rate  lor  a 
longer  or  shorter  period.  It  seems,  therefore,  that  no  grant  of  a  franchise 
tiubsequently  made,  can  have  a  legal  existence  in  this  State,  which  allows 
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the  taking  of  a  greater  rate  of  interest  than  snch  as  is  fixed  by  the  general 
law. 

4.  Bane  Charters.  Their  conttii%Ui<mality.  Partial  law,  A  legislative  grant 
of  the  ordinary  fhinchises  for  banking,  is  not  a  partial  law  in  the  sense  of 
the  constitution.  It  is  in  the  nature  of  a  contract,  rather  than  a  "  law  of 
the  land/'  as  that  term  is  understood  to  be  used  in  the  constitution.  It  has 
never,  therefore,  been  considered  that  laws  containing  these  exdasive 
grants  of  the  priyilege  of  banking,  are  repugnant  to  the  constitution  as  not 
being  '<  laws  of  the  land"  of  general  application. 


FROM  KNOX. 


This  was  a  bill  filed  in  Chancery  at  Knoxville  by 
the  plaintiffs  in  error,  G.  M.  Hazen,  Joseph  Kimbrongh, 
and  John  B.  Shipman,  to  enjoin  the  collection  of  a  note 
upon  which  the  bank  had  instituted  suit  in  the  circuit 
court  of  Knox  county,  of  which  said  note  G.  M.  Ha- 
zen was  the  maker,  and  the  two  latter  named,  the 
endorsers.  The  note  was  for  the  sum  of  $3,300,  all 
of  which  the  complainants  alleged  to  be  usurious,  and 
prayed  an  account  of  the  usury;  that  the  suit  at  law 
be  enjoined,  and  the  note  delivered  up  and  cancelled. 
It  seems  that  in  1841,  the  plaintiff,  Hazen,  was  in- 
debted to  the  "Union  Bank  of  the  State  of  Tennes- 
see," at  its  Knoxville  branch,  as  drawer  or  endorser  of 
commercial  paper  in  the  sum  of  $20,359.76.  Partial 
payments  were  made,  and  the  paper  renewed  and  dis- 
counted from  time  to  time,  for  a  number  of  years, 
until  the  llth  of  August,  1849,  when  Hazen,  with  Kim- 
brough  and  Shipman,  his  endorsers,  who  are  also  plain- 
tiffs, executed  his  note  for  $3,300,  due  at  four  months, 
which  was  discounted,  and  is  now  held  by  the-  bank. 
This  was  a  renewal  note,  taken  for  a  balance  and 
renmant  of  the  original  debt.      At    each  renewal    and 
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discount,  where  the  paper  had  four  monthB  to  run  to 
maturity,  which  seems  to  have  been  the  usual  term  in 
this  series  of  transactions,  the  bank  charged  and  re- 
ceived   interest    at    the    rate    of  seven  per    cenMrn  per 

The  bill  insists  that  this  was  usurious  to  the  extent 
of  one  per  cent^  and  that  the  usury  thus  received  by 
the-  bank,  taken  in  the  aggregate,  amounts  to  more 
than  $3,800,  the  sum  specified  in  said  note ;  that  the 
note  is  therefore  altogether  usurious,  being  the  remnant 
and  final' result  of  said  usurious  transaction.  On  the 
other  hand,  the  bank  denies  the  usury,  and  insists  that 
it  had  a  legal  right,  under  its  charter,  to  charge  and 
receive  interest  at  the  rate  of  seven  per  cewt  per  amnwrn. 

There  was  a  decree  in  favor  of  the  bank,  from  which 
the  complainants  appealed  to  this  court. 

SxEiao  and  Temple,  Rogebs  and  Boyd,  for  plaintiffs 
in    error. 

Welckeb  and  Lyon  for  the  bank. 

Totten,  J.,   delivered  the  opinion  of  the  court. 

By  the  charter  of  the  Union  Bank  of  Tennessee, 
(1882,  ch.  2,  art.  11,)  it  is  provided,  that  paper  having 
over  ninety  days  and  under  six  months  to  run  to  ma- 
turity, may  be  discounted  at  the  rate  of  seven  per 
cent  per  annum.  If  this  provision  in  the  charter  be 
valid  under  the  constitution,  there  is  no  usury  in  this 
case;    if  invalid,  there   is    usury  to  the  extent  of  one 
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per  cent,  as  charged  in  the  bill ;  and  this  is  the  ques- 
tion which  we  are  to  consider. 

The  counsel  for  the  plaintiff,  in  stating  their  argu- 
ment, say  that,  by  the  general  law,  (1819,  ch.  32,)  in 
force  now  and  at  the  date  of  said  charter,  the  legal 
rate  of  interest  is  six  per  cent  per  annum;  to  take  a 
greater  sum  is  a  public  offence,  punishable  in  a  legal 
proceeding.  That  under  the  constitution,  no  one's  rights 
can  be  taken  or  affected  ^^but  by  the  judgment  of  his 
peers  or  the  law  of  the  land ; "  by  which  is  meant  a 
general  public  law,  equally  binding,  in  like  circumstan- 
ces, on  every  member  of  the  community.  That  the 
bank  has  taken  a  greater  rate  of  interest  than  others 
can  take  under  the  general  law;  and  that  its  charter, 
permitting  it  to  do  so,  is  a  partial  la/Wj  and  therefore 
repugnant  to  the  constitution. 

In  considering  this  question,  it  may  be  observed, 
that  the  power  to  grant  corporations  is  an  incident  of 
sovereignty,  and  belongs  to  every  sovereign  State.  With 
us  it  is  exercised  by  the  Legislature,  and  it  may 
lawfully  confer  upon  the  corporators  any  rights  and 
privileges  it  may  deem  proper  and  expedient,  not  incon- 
sistent with  the  constitution  of  the  Union  or  the  State. 

In  the  present  case,  the  act  of  incorporation  crea- 
ting a  bank,  confers  upon  it  such  rights  and  privileges 
as  was  deemed  necessary  and  proper  for  the  success  of 
the    institution. 

It  is  a  private  corporation,  because  private  persons 
are  incorporated,  and  in  connexion  with  the  State,  are 
owners  of  its  stock.    2  Kent,  275. 

In  consideration  of  the  privileges  granted  by  the 
charter,  the  bank  agrees  to  pay  to  the  State  annually, 
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one  half  of  one  per  cent  on  the  capital  stock  paid  in 
by  the  stockholders  other  than  the  State.    §  11. 

The  act  of  incorporation  is  therefore  a  contract, 
founded  upon  consideration,  between  the  State  and  the 
corporators;  not,  indeed,  that  any  such  consideration 
was  necessary  to  give  it  that  character.  And  being 
a  contract,  investing  the  corporators  with  a  legal  es- 
tate in  the  franchises  named  in  the  charter,  it  is  under 
the  protection  of  the  constitution  of  the  United  States, 
and  is  irrevocable  and  inviolable  by  any  act  of  the 
Legislature  of  the  State,  or  a  convention  of  the  State. 
This  is  now  a  well  settled  doctrine.  Dartmouth  Col- 
lege vs.  Woochoardy  4  Wheaton  R.,  318.  Union  Bwnk 
vs.  The  State,  9  Terg.   R.,  491. 

It  is  not  like  an  ordinary  law  prescribing  a  rule  of 
action,  which  should  be  general  in  its  nature,  but  is  a 
law  m  the  Tuxture  of  a  contract,  granting  a  franchise 
to  the  corporators,  and  investing  them  with  a  legal 
estate  therein.  It  must,  of  necessity,  be  limited  and 
restricted  in  its  operation  to  the  persons  to  whom  the 
franchise  is  intended  to  be  granted,  and  denied  to  others. 
Yet,  it  cannot  be  deemed  a  parUal  law  in  the  sense  of 
the  constitution,  and  repugnant  to  its  provisions.  We 
may  observe  that  the  business  of  banking  was  a  common 
law  right,  which  any  person  at  his  discretion,  might  law- 
fully exercise,  until  it  was  restrained  by  the  act  of  1827, 
upon  considerations  of  public  policy  and  convenience. 
Ohio  Ina.  Go.  vs.  MercJimvta  Ina.  Co.,  11  Humph.  R.,  23. 

That  law  operates  as  a  general  prohibition  against 
the  exercise  of  this  right,  except  where  it  may  be  granted 
as  a  franchise  to  natural  persons  or  incorporated  compa- 
nies.     But  it  has  never  been    considered  that  the  laws 
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containing  these  exclusive  privileges  of  banking,  are  re- 
pugnant to  the  constitution  as  not  being  ^'Icma  of  the 
land^'*  of  general  application. 

A  right  to  take  a  greater  interest  than  is  allowed  by 
the  general  law,  is  a  part  of  the  franchise  granted  to  the 
company;  and  for  its  validity  must  depend  upon  the 
same  principle  as  that  upon  which  the  corporation  itself 
depends;  that  is,  the  inherent  power  of  the  State  to 
make  the  grant.  The  right  to  take  a  greater  interest 
is  an  exclusive  grant  denied  to  others;  and  so,  the 
right  to  pursue  the  business  of  banking  is  in  virtue  of 
an  exclusive  grant,  denied  to  others;  and  if  the  one 
be  repugnant  to  the  constitution  on  the  ground  that  it 
is  not  a  general  law,  or  "Zaw  of  the  lamd^^  so  must 
be  the  other. 

But  we  have  seen  that  a  law  creating  a  corpora- 
tion and  granting  a  franchise,  is  more  in  the  ncUv/re  of 
a  contract  tlian  a  "Zato  of  the  la/ndj^  in  the  sense  of 
the   constitution. 

The  one  is  public,  general  and  equal  in  its  opera- 
tion, and  subject  to  be  altered  or  repealed  at  the  will 
of  the  legislature;  while  the  other  is  special,  exclusive 
and  unequal  in  its  operation ;  and  being  in  its  nature 
a  contract,  is  not  subject  to  the  will  or  action  of  the 
Legislature.  In  a  word,  the  one  is  a  public  law,  the 
other,  a  legislative  grant.  And  we  may  observe,  that 
in  England  corporations  are  created  and  may  exist  by 
royal  charter  merely,  as  well  as  by  legislative  grants. 
2  Kent,  276. 

There  was  nothing  in  our  State  constitution  at  the 
date  of  defendant's  charter,  (1832,)  which  declared  that 
interest  shall  be  at  a  uniform  rate.      This  provision  is 
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contained  in  the  reformed  constitution  of  1834,  and  be- 
ing general  and  imperative  in  its  terms,  it  is  appre- 
hended that  no  law  or  grant  of  a  franchise  can  have 
a  legal  existence,  which  stands  in  opposition  to  it.  But 
it  can  have  no  application  in  the  present  case ;  it  be- 
ing of  a  date  subsequent  to  the  grant  of  the  charter; 
and  besides,  it  contains  a  provision,  that  nothing  in  it 
shall  impair  the  validity  of  existing  contracts.  Article 
11,  §  2. 

The  counsel  for  the  plaintiff  have  referred  to  Budd 
vs.  The  State^  3  Humph.,  R,  483.  That  was  an  indict- 
ment for  felony,  founded  upon  a  section  of  the  charter 
of  the  Union  Bank;  but  the  court  expressly  say  that 
it  was  not  to  be  regarded  as  part  of  the  contract  be- . 
tween  the  State  and  the  corporation ;  but  as  a  statute 
having  no  connexion  with  the  charter  of  the  bank. 
We  do  not  consider  that  the  principle  of  that  case  has 
any  application  to  the  one  now  before  us.  It  simply 
decides  that  a  law  for  the  criminal  punishment  of  the 
officers  of  a  particular  bank,  is  partial  in  its  nature, 
and  not  a  "law  of  the  land." 

We  are  of  opinion  that  the  grant  in  the  charter, 
allowing  the  bank  to  take  interest  at  the  rate  of  seven 
per  cent  per  annum,  in  the  case  specified,  is  a  valid 
franchise,  not  repugnant  to  the  constitution. 

The  decree  of  the  Chancellor  will  be  affirmed. 
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1.  Set-off.  MtdualUsf  of  cUmanda.  Juritdiction,  The  jarisdiction  of  the 
courts  in  cases  of  set-off,  depends  upon  the  existence  of  mutual,  adverse 
and  actual  demands,  between  the  plaintiff  and  defendant  1.  They  must 
be  mutual,  i,  «.  for  a  sum  certain,  and  of  the  same  grade  and  nature.  2. 
They  must  be  actual,  subsisting  debts,  t.  «.  there  must  be  legal  debts  on 
both  sides,  found  by  the  jury  or  justice,  to  be  due  at  the  time  the  judg- 
ment on  the  set-off  is  rendered.  So,  when  the  claim  of  the  plaintiff  is 
wholly  disallowed,  the  court  or  justice  has  no  jurisdiction  to  render  judg- 
ment in  behalf  of  the  defendant  for  the  amount  claimed  as  set  off. 

2.  Sami.  Juttice  of  the  peace.  Act  of  1815,  eh.  53.  Construcium.  The  act  of 
1815,  ch.  53,  which  provides  that  it  shall  be  lawful  when  a  suit  is  brought 
before  a  justice  of  the  peace,  and  the  defendant  shall  plead  a  set-off,  and 
on  a  fair  examination  of  their  accounts  it  shall  appear  that  there  is  a  bal- 
ance due  the  defendant,  to  enter  up  judgment  against  the  plaintiff  for  said 
balance,  applies  to  a  balance  due  on  the  examination  of  conflicting  ac- 
counts. The  intention  is,  that  when  there  are  mutual  demands  and  the 
defendant's  is  the  greater  of  the  two,  he  shall  not  be  forced  to  a  cross  ac- 
tion to  recover  such  balance,  but  in  that  action  he  shall  so  far  be  regarded 
ag  plaintiff  as  to  obtain  a  judgment  for  the  amount  so  found  to  be  due  him, 
after  the  judgment  of  the  plaintiff  is  extinguished. 

3.  AcTiOK.  The  criterion  on  a  quantum  meruit.  Jury.  The  question  in  an  ac- 
tion on  a  quanttim  meruit  is  not  alone  the  benefit  and  advantage  derived  by 
the  defendant  f^om  the  services  of  the  plaintiff,  but  how  much  does  the 
plaintiff  deserve  or  merit  for  the  work  done  or  the  services  performed  for 
the  defendant  at  his  request,  either  express  or  implied.  It  may  often  hap- 
pen that  the  defendant  derives  no  benefit  or  advantage,  yet,  this  may  not 
be  the  fault  of  the  plaintiff,  and  would  not  be  any  defense  to  a  claim  for 
meritorious  services  rendered.  It  must  be  left  to  the  jury  to  determine, 
whether,  under  all  the  circumstances,  the  plaintiff  actually  deserves,  or 
merits  any  compensation  for  the  services  rendered. 


FROM  KNOX. 


This  action  was  brought  before  a  justice  of  the  peace 
in  Knox  county,  by  Wm.  Edington  against  Wiley  Pickle, 
on  an  account  for  ten  dollars  for  teaching  the  defendant 
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the  mysteries  of  psychology  and  clairvoyance.  There 
was  judgment  before  the  justice  for  the  plaintiff  for  the 
sum  claimed,  and  costs,  less  one  dollar  and  fifty  cents 
admitted  by  him  as  set-off.  The  defendant  brought  the 
case  into  the  circuit  court  of  Enox  county  by  certiorari^ 
where  at  the  June  Term,  1853,  it  was  submitted  to  a 
jury,  whose  verdict  was  in  these  words:  "We  find 
that  the  plaintiff  does  owe  the  defendant  one  dollar 
and  fifty  cents,"  and  a  judgment  rendered  thereon. 
There  was  proof  that  the  defendant  attended  the  lec- 
tures and  witnessed  the  experiments  of  the  plaintiff, 
but  no  proof  of  any  contract  between  them.  The 
plaintiff  claimed  on  a  qu(mtimb  meruU;  and  his  Honor, 
Judge  Alexander,  charged  the  jury  as  follows:  "If 
the  plaintiff  has  established  by  proof,  a  contract,  both 
parties  must  abide  by  it;  and  the  plaintiff  should  re- 
cover, although  the  defendant  may  not  have  derived 
any  benefit  from  plaintiff's  services.  But  if  there  was 
no  proof  of  a  contract,  and  the  plaintiff  relies  upon  a 
quantmn  meneity  then  it  should  be  shown  that  the  de- 
fendant was  benefitted  by  the  services  of  the  plaintiff. 
The  plaintiff's  motion  for  a  new  trial  being  made 
and  overruled,  he  appealed  in  error  to  this  court. 

Kain,  for  plaintiff. 

Sneed  and  Temple  for  defendant. 

GABtrrHEBS,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  by  warrant  before  a  jus- 
tice of  the  peace,  for    the  sum   of  ten    dollars,  which 
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was  charged  for  teaching  the  defendant  the  art  and 
mysteries  of  psychology  and  clairvoyance.  No  contract 
was  made,  but  the  defendant  received  the  instructions 
of  the  plaintiff,  who  claims  the  said  amount  on  a  qtcan- 
tum  meruit.  The  defendant  insisted  that  he  did  not 
assume  to  pay  the  plaintiff  any  thing,  and  had  a  just 
adverse  account  against  him  for  one  dollar  and  fifty 
cents. 

In  the  circuit  court  the  verdict  of  the  jury  was  in 
these  words:  "We  find  that  the  plaintiff  does  owe  the 
defendant  the  sum  of  one  dollar  and  fifty  cents."  This 
is  the  entire  verdict,  and  the  court  gave  judgment  upon 
it  in  favor  of  the  defendant  for  the  amount.  A  new 
trial  was  refused,  and  the  case  brought  np  by  the 
plaintiff. 

Now,  can  this  judgment  be  sustained  ?  We  think 
not.  By  the  act  of  1756,  ch.  4,  §  7,  0.  &  N.,  "  where 
there  are  mutual  debts  subsisting  between  the  plaintiff 
and  defendant,  one  debt  may  be  set-off  against  the 
other."  But  this  was  only  defensive  until  the  act  of 
1815,  ch.  53,  which  provided,  that,  it  should  be  lawful 
where  a  suit  was  brought  before  a  justice  of  the  peace, 
and  the  defendant  shall  plead  a  set-off,"  and  on  a  fair 
examination  of  their  accounts,  it  shall  appear  that  there 
is  a  balance  due  in  favor  of  the  defendant,  to  enter  up 
judgment  against  said  plaintiff."  This  only  applies  to 
a  ^^bala/nce"  due  on  examination  of  conflicting  accoimts. 
The  intention  is,  that  where  there  are  mutual  demands, 
and  the  defendant's  is  the  largest,  he  shall  not  be  put 
to  a  cross  action  to  recover  the  balance  that  may  be 
due  to  him,  but  in  that  action  he  shall  so  far  be  re- 
garded   as   plaintiff   as    to    obtain    a   judgment    for  the 
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amonnt  that  may  be  thus  found  to  be  due  him  after 
extinguishing  the  demand  of  the  other  party.  But 
here  it  is  not  found  that  the  plaintiff  has  any  account 
against  the  defendant,  who  is  allowed  the  -whole  amount 
of  his  account.  We  do  not  think  the  justice  or  the 
court  has  any  jurisdiction  in  such  a  case.  The  act  of 
1815  was  only  intended  to  apply  to  cases  where  adverse 
accounts  existed  upon  a  comparison  of  which  a  halance 
was  found  due  to  defendant. 

We  are  not  aware  that  this  question  has  ever  before 
been  presented  to  this  court.  It  is  true  that  it  has 
been  decided  that  the  plaintiff  could  not  dismiss  his 
suit  after  a  plea  of  set-off  by  the  defendants,  because 
such  a  plea  was  in  the  nature  of  a  cross  action,  and 
the  defendant  cannot  be  deprived  of  the  benefit  thereof!, 
by  the  act  of  the  other  party.  But  this  is  entirely  a 
different  question. 

A  similar  statute  of  the  State  of  Massachusetts  was 
construed  by  the  supreme  court  of  that  State,  in  the 
case  of  Omrmiings  vs.  Prvden^  11  Mass.  E.,  206,  in  ac- 
cordance with  this  opinion. 

The  judgment  for  defendant  must,  therefore,  be  re- 
versed for  want  of  jurisdiction,  so  far  as  it  embraces 
a  recovery  of  his  account  against  the  plaintiff,  as  we 
have  seen  that  this  can  only  be  9one  when  adverse 
accounts  are  found,  upon  comparison  of  which,  a  halamie 
is  found  to   be   due  to   defendant. 

But  this  case  involved  two  issues,  one  upon  the  im- 
plied promise  of  defendant  to  pay  the  plaintiff  as  much 
as  he  deserved  to  have  for  work  and  labor,  and  the 
other  upon  the  adverse  account  of  defendant  against  the 
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plaintiff  for  goods  sold,  relied  upon  as  a  set-off.  There 
is  no  finding  in  this  verdict  upon  the  first  issue.  The 
result  then,  will  necessarily  be,  according  to  the  case 
of  Barnard  vs.  Yowng^  5  Humph.,  100,  that  the  judg- 
ment must  be  arrested  and  a  new  trial  awarded,  unless 
the  act  of  1861-2,  ch.  162,  §  7,  has  changed  the  prac- 
tice. It  is  there  provided,  ^'that  any  defect  in  entering 
a  verdict  where  there  are  different  issues,  or  the  verdict 
is  not  responsive  to  the  issues,  must  be  made  before 
judgment  is  entered,  or  the  objection  will  be  waived." 
In  this  case  objection  was  taken  before  the  judgment 
was  entered.  For  this,  and  perhaps  other  reasons,  the 
late  act   does  not  apply. 

In  the  case  of  Barnard  vs.  Young^  the  defendant 
released  the  amount  found  in  his  favor,  but  still  the 
court  held  that  the  defect  in  the  verdict  could  not  be 
cured,  and  that  the  preservation  of  those  technical  rules, 
deemed  important  for  maintaining  the  symmetry  of  our 
institutions,  and  for  the  protection  of  the  rights  of  the 
citizens,  compelled  them  to  reverse  the  judgment.  K 
the  question  were  open  we  might  be  inclined  to  hold 
that  the  verdict  in  this  case,  by  necessary  implication, 
involved  a  finding  against  the  plaintiff;  in  which  case, 
judgment  final  could  be  here  given  in  favor  of  the  de- 
fendant against  the  plaintiff,  for  costs.  But  we  would 
not  disturb  the  law  as  settled  by  our  predecessors  on 
slight  grounds. 

It  may  be  further  remarked,  that  although  such 
claims  as  that  set  up  by  the  plaintiff  are  not  entitled 
to  much  favor,  yet  the  law  should  be  administered  to 
all  in  even  scales.     We  do  not  say  that  the  jury  should 
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have  allowed  anything  to  the  plaintiff  for  his  services 
in  this  case;  that  is  not  a  question  for  us,  but  for  the 
jury  on  a  correct  charge  of  the  law. 

The  defects  of  the  charge  given  by  the  court  in  this 
case,  would  not,  of  themselves,  be  regarded  as  sufficiently 
important  to  authorize  a  new  trial  in  the  absence  of 
any  request  by  the  plaintiff  to  enlarge  or  explain  it. 
The  criterion  in  an  action  on  a  gucmtum  meruit^  is  not 
the  "benefit  and  advantage  derived  by  the  defendant 
from  the  services  of  the  plaintiff,"  alone,  as  charged 
by  the  court  below.  The  question  in  such  case,  is, 
how  much  does  the  plaintiff  deserve  or  merit  for  the 
work  done,  or  instructions  rendered  to  the  defendant  at 
his  request,  either  express  or  implied.  It  may  often 
happen  that  the  defendant  derives  no  benefit  or  advan- 
tage, yet  this  may  not  be  the  fault  of  the  other,  and 
would  not  be  any  defense  to  a  claim  for  meritorious 
services  rendered.  So,  it  must  be  left  to  the  jury  to 
determine,  whether,  under  all  the  circumstances,  the 
plaintiff  actually  deserved  or  merited  any  compensation 
for    the  services  rendered. 

We  feel,  therefore,  reluctantly  couBtrained  to  reverse 
the  judgment  in  this  case,  and  award  a  new  trial. 
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.  Malicious  Prosecution.  Svidsnee,  Character  of,  required  in  defense.  In  an 
action  of  malicious  prosecution  the  defendant  is  only  required  to  show, 
that  at  the  time  he  instituted  the  prosecution  he  acted  upon  such  a  state 
of  facts  known  to  him,  or  derived  from  reliable  information,  as  would  in- 
duce a  belief  in  the  mind  of  a  prudent,  discreet  man,  that  the  crime  had 
been  committed,  and  by  the  man  he  vtvlb  about  to  prosecute ;  and  this  be* 
lief  may  be  based  purely  upon  circumstantial  eyidence,  both  as  to  the  eor- 
pu8  delicti  and  the  probable  guilt  of  the  party  accused. 

.  Same.  Same,  The  question  in  an  action  for  malicious  prosecution  is  not 
whether  the  plaintiff  in  such  action  be  really  guilty  of  the  crime  alleged 
against  him,  but  whether  reasonable  grounds  existed  for  the  defendant  to 
believe  him  so.  It  might  often  turn  out  that  no  crime  had,  indeed,  been 
committed,  and  yet  the  prosecutor  be  justifiable,  because  of  the  existence 
of  reasonable  grounds  to  believe  that  the  crime  had  been  committed,  and 
that  the  party  accused  was  the  guilty  agent. 

I.  Action  for  Malicious  Prosecution.  Its  application.  The  action  for  ma- 
licious prosecution  is  only  intended  to  apply  to  cases  where  a  criminal  ac- 
cusation has  been  made  against  an  innocent  man  through  malice,  and  in 
the  absence  of  even  a  fair  and  reasonable  probability  of  its  truth.  In  such 
case  the  criminal  law  is  grossly  abused,  and  for  the  most  unworthy  purposes, 
and  condign  punishment  in  the  way  of  damages,  should  be  infiicted. 


FROM   MARION. 


The  plaintiff  in  error  instituted  a  criminal  prosecution 
against  the  defendant  in  error  before  a  justice  of  the 
peace  in  Marion,  on  a  charge  of  larceny.  Tlie  defendant 
in  error  was  discharged  by  the  justice,  and  the  prose- 
cutor taxed  with  costs ;  whereupon  the  defendant  brought 
this  action  in  the  circuit  court  of  Marion  for  malicious 
prosecution,  and  at  the  November  Tenn,  1852,  recovered 
a  verdict  and  judgment  for  $275.  A  motion  for  a  new 
trial  being  made  and  overruled,  the  plaintiff  in  error 
appealed.  There  was  much  circumstantial  proof  adduced 
on  the  trial  to  show  probable  cause  for  the  prosecution, 


SEPTEMBEB  TERM,  1863.  129 

Robert  Raulston  tw.  Shadrack  Jackson. 

wliich  it  is  nnnecessarj  here  to  recite.  The  error  as- 
signed, is  in  the  charge  of  his  Honor,  Judge  Keith,  to 
the  jnry,  which  is  as  follows:  "In  an  action  for  a  ma- 
licious prosecution  for  a  felony,  where  want  of  a  pro- 
bable cause  is  to  be  inferred  fromthe  fact  of  a  discharge 
of  the  prisoner,  the  burthen  of  proving  the  probable 
cause  lies  on  the  defendant.  It  is  a  compound  ques- 
tion of  law  and  fact,  and  to  make  it  out  he  must 
establish,  by  direct  evidence,  that  the  felony  charged 
has  been  committed,  and  show  facts  and  circumstances  . 
pointing  to  the  plaintiff  as  the  person  who  has  com-  \ 
mitted  the  felony," 


SinTH,  for  plaintiff  in  error,  with  whom  was  Hyde, 
who  said : 

1st.  In  an  action  of  malicious  prosecution,  whether  the 
circumstances  alleged  to  show  probable  cause  for  the 
prosecution  are  true  and  existed,  is  a  question  of  fact 
for  the  jury.  If  true,  whether  these  facts  and  circum- 
stances amounted  to  a  probable  cause  is  a  question  of 
law  for  the  court.  This  rule  was  laid  down  in  the  leading 
case  of  Johrhson  vs.  StiUon,  1  Term  E.,  510,  and  has  been  ^ 
approbated  and  sustained  by  the  courts  of  England  and  ^« 
this  country  up  to  this  time.  (See  Munns  vs.  Dtipord, 
I  Am.  Leading  Cases,  209.) 

2.  The  charge  that  direct  testimony  is  essential  to 
establish  the  felony  charged  in  the  warrant,  in  order 
to  make  out  probable  cause,  was,  in  effect,  excluding 
from  the  jury  any  consideration  of  the  truth  or  existence 
of  the  facts  and  circumstances  relied  upon  in  defense, 
because  no  direct  or  positive  evidence  of  the  commis- 
sion of  the  felony  was  adduced  before  the  jury,  but 
10 
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the  evidence  upon  the  fact  of  a  larceny  having  been 
committed  was  purely  circumstantial. 

3.  That  the  felony  must  be  established  by  direct  or 
positive  evidence  in  an  action  of  malicious  prosecution 
for  a  felony,  is,  we  insist,  opposed  to  the  whole  current 
of  authority  upon  the  subject.  Probable  cause  not  only 
embraces  the  fact  of  a  felony  having  been  committed, 
but    the   circumstances  pointing   to  the   party   accused ; 

fand  whether  this  combination  of  facts  and  circumstances 
amounts  to  probable  cause,  depends  upon  the  belief  of 
the  prosecutor,  supported  by  such  circumstances  as  would 
induce  a  reasonable  man  to  believe  the  person  charged 
guilty  of  the  offence.  See  1  Am.  Leading  Oases,  221. 
In  another  case  it  is  said,  "any  thing  which  will  create 
in  the  mind  of  a  reasonable  man  the  hdief  thM  a  fdony 
existed^  and  that  the  party  charged  was  connected  with 
it,  is  probable  cause."  Id.  221.  The  question  of  pro- 
bable cause  does  not  turn  upon  the  actual  guilt  or  in- 
nocence of  the  accused,  but  on  the  prosecutor's  belief 
upon  reasonable  ground.  It  matters  not  how  innocent 
the  plaintiff  may  have  been,  probable  cause  rests  upon 

ithe  facts  known  to  the  prosecutor  at  the  time  the  prose- 

^cution  was  begun.  Again,  probable  cause  is  defined 
to  be  "  a  deceptive  appearance  of  guilt  arising  from  facts 
and  circumstances  misapprehended  or  misunderstood,  so 
far  as  to    produce  belief,  and  not  to   depend  on   facts, 

'but  the  belief  of  them."  Id.  221.  In  the  case  kA  Fwr- 
ris  vs.  Sta/rkie^  3  Monroe,  11,  the  court  says:  "The 
question  is  not  whether  the  plaintiff  was  actually  guilty, 
but  whether  the  defendant  had  reasonable  grounds,  from 
the  facts  known  to  him,  and  the  communications  made 
to  him,  to  believe  him  so."      See  same   authority  and 
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cases  referred  to.  See  also,  SxtU  vs.  Himkins^  5  Ham., 
537.  If  the  authorities  above  referred  to  are  to  be 
regarded  as  law,  a  man  may  well  prosecute  upon  in- 
formation derived  from  others  if  the  information  is  of 
a  character  to  excite  reasonable  belief,  and  comes  from 
a  source  entitled  to  credit.  In  this  case,  the  witnesses 
who  depose  to  the  facts  from  which  a  felony  may  be 
inferred,  could  not  positively  swear  that  the  articles 
charged  to  be  stolen  were  actually  taken;  they  might 
be  mistaken  in  the  difference  of  three  or  four  inches  in 
the  height  of  the  stock  of  middlings,  or  be  mistaken 
in  the  number  of  lumps  of  salt  left;  probably  some 
mischievous  person,  in  a  prank,  might  have  made  all 
the  signs  discovered,  and  carried  nothing  away ;  yet, 
they  believed  a  larceny  had  been  committed,  and 
communicated  it  as  a  fact  to  Raulston,  who,  himself, 
examined  the  condition  of  the  roof,  and  saw  the  spots 
of  grease  on  the  hen-house  and  scythe,  all  going  to 
corroborate  the  statement  made  to  him.  This  state- 
ment made  to  Raulston,  in  connection  with  the  cor- 
roborative signs,  we  insist,  was  sufficient  to  create  the 
belief  in  a  reasonable  mind,  that  a  larceny  had  been 
committed,  and  great  injustice  was  done  to  the  plain- 
tiff in  error  in  not  leaving  the  facts  open  to  the  jury 
in  this   light. 

MiNNis,  for  the  defendant  in  error,  said : 
The  only  question  in  the  case,  and  the  question 
made  below,  and  upon  which  this  cause  was  brought 
to  this  court,  is,  whether  the  acquittal  by  the  justice 
in  a  felony,  and  the  taxing  the  prosecutor  with  the 
cost,  is  j/rima  facte   evidence  of  a   want  of  probable 
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cause,  and  throws  ihe  burthen  of  showing  probable 
cause  on  the  defendant.  We  maintain  the  affirmative^ 
and  this  view  was  sustained  by  the  court  below.  It 
is  so  laid  down  by  Starkie  on  Evidence,  and  most  of 
the  elementary  works,  and  so  held  by  this  court  in  the 
case  of  WiUdama  vs.  Norwood^  2  Terg.,  p.  829,  upon 
the  authority  of  Johnson  vs.  Martm^  8  Murph.,  R.,  848- 
And  it  is  believed  this  doctrine  has  never  been  ques- 
tioned in  this  State  since  the  case  of  WiUiama  vs.  Jfo7*- 
woody  until  this  case. 

In  this  case  it  could  not  have  had  any  material 
bearing  on  the  jury,  as  all  the  circumstances  of  the 
original  charge  were  before  the  jury,  and  their  verdict 
rendered  upon  the  whole  case.  But  we  insist  the  doc- 
trine was  correctly  laid  down  by  the  circuit  judge. 

Cabuthbes,   J.,   delivered  the  opinion  of  the  court. 

The  defendant  prosecuted  the  plaintiff  for  larceny. 
The  magistrate  discharged  Jackson  and  taxed  Baulstou 
with  the  cost.  This  suit  was  then  instituted  for  ma- 
licious prosecution,  and  a  verdict  recovered  in  the  circuit 
court  of  Marion  for  $276. 

The  only  question  here  made,  which  it  is  material 
to  examine,  is  upon  this  part  of  the  charge  of  his  Honor, 
the  circuit  judge :  "  To  make  out  his  defense,  the  prose- 
j  cutor  must  establish,  by  direct  evidence,  that  the  felony 

charged  in  the  warrant  has  been  committed,  and  show 
facts  and  circumstances  pointing  to  the  plaintiff  as  the 
person  who  has  committed  the  felony." 

It  is  not  the  law  that  in  order  to  justify  the  in- 
stitution of  a  criminal  proceeding  for  felony,  the  prose- 
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cutor   must  be  able  to  prove    by  direct  evidence,  that 
a  felony  was  perpetrated,  any  more  than  that  the  person 
charged  is  the  perpetrator.      Circumstantial  or  presump- 
tive evidence  will  be  sufficient  on  both  points.      Surely  . 
if  conviction  can  be  founded  on  the  proof  of   circum-  ; 
stances,  it  shall  not  be  required  of  one  who  has  insti-j 
tuted  a  prosecution  and  failed  to  sustain  it,  to  do  more  I 
in    making  out  his    defense   to    an   action  of   malicious  | 
prosecution,  than  to  establish  the  coiyus  delicti  by  the  ' 
same  description  of  evidence.      Direct   and  positive,  as 
applied  to   evidence,  are    generally   understood    as    con- 
vertable  terms.      The  jury,  under  this  charge,  could  not 
find  for   the  defendant,  unless   he  was    able   to    prove, 
and  that  by  direct  or  positive  evidence,  not  circumstan- 
tial, though  equally  convincing  to  them,  that  the  crime  of 
larceny  had  been  committed  by  some  person.    This  was 
erroneous,  and  may  have  been  fatal  to  the  defense  before 
the  jury.      The  law  on  this  point  is,  and  should  have 
been  so  charged  by  the  judge,  that  if  the  jury  found 
from  the  proof,  that  the  defendant,  at  the  time  he  in- 
stituted the  prosecution,  acted  upon  such  a  state  of  facts 
known  to  him,  or  derived  from  reliable  information,  as 
would  induce   a  belief  in  the  mind  of  a  prudent,  dis- 
creet man  that  the  crime  had  been  committed  and  by 
the   person   he    was    about   to    prosecute,    he    was   not 
liable. 

The  question  is  not  whether  the  defendant  is  really 
guilty,  but  was  there  good  and  reasonable  grounds  for 
the  prosecutor  to  believe  he  was.  This  enquiry  neces- 
sarily involves  two  points:  first,  as  to  the  existence  of 
the  crime,  and  secondly,  the  connection  of  the  defendant 
with  it.      There  can  certainly  be  no  distinction  in  the 
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character  or  measure  of  evidence   required  to  establish 
them.     Instead  of  requiring  direct  evidence  of  the  fact 
of  the  crime,    it    may   certainly  often  happen  that   no 
icrime  was    in  fact    committed,  and    yet  the   prosecutor 
[justifiable,  because  of  the  existence  of  probable  or  rea- 
Isonable  grounds  to  believe  the  criminal  act  had  been 
[done,  and  by  the  accused.      If  men  were  not  allowed 
'to  act   upon  such  grounds,  crimes  would  often  go  un- 
punished for  want  of  prosecutors.      This  action  is  only 
intended  to  apply  to  cases  where  a  criminal  accusation 
is  made  against  an  iimocent  man  through  malice,  and 
in  the  absence  of  even  a  fair  and  reasonable  probability 
of  its  truth.      In  such  a  case  the  criminal  law  is  grossly 
abused  for  the   most    unworthy   purposes,   and    condign 
punishment,  in  the  way  of  damages,  should  be  inflicted. 
Judgment  reversed  and  a  new  trial  awarded. 


Jahes  Boach  w.  James  S.  Boyd. 


1.  Land  Law.  JurudieHon  of  t€urt$^kM.  Vdd grant,  EMtnct  to  wnpiMA. 
Oot^Uet  cf  etUry,  It  is  weU  settled  in  this  State  that  a  court  of  law  may, 
in  some  cases,  declare  a  grant  to  be  void  for  causes  antecedent  to  and  dehors 
the  grant  So,  where  on  a  trial  of  title,  the  plaintiflT  produced  his  grant 
founded  upon  an  entry,  and  the  defendant  relied  upon  a  younger  grant 
founded  upon  an  older  entry :  Held,  that  as  the  defendant's  title  depended 
upon  his  entry,  and  he  produced  it  himself  to  defeat  the  plaintiff's  prima 
faeU  superior  title,  he  thereby  exposes  it  to  scrutiny  and  impeachment  for 
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aaj  legal  caiue,  and  to  ass^l  it  under  sach  circamfltances  was  no  violation 
of  principle  or  departore  from  authority. 

2.  Same.  Void  entry^  An  entry  made  in  an  office  which  is  vacant,  and  the 
entry  received  and  recorded  by  a  person  who  had  access  to  the  books,  but 
no  color  of  right  or  authority  to  exercise  the  flinctions  of  the  office,  is  a 
nullity,  and  a  grant  based  thereon  communicates  no  title. 

3.  Trespass  quarb  clausum  frkoft.  Ri^ki  of  Actum,  PosteaUm,  A  party 
in  actual  possession  under  grant,  even  though  it  be  adverse  to  an  older, 
valid  and  subsisting  title,  is  to  be  regarded  as  in  possesion  to  the  extent 
of  the  boundaries  of  his  grant,  and  may  maintain  trespass  against  any 
wrong-doer  having  no  title  or  auth<Nrity  to  enter. 


FROM  KNOX. 


Boyd  brought  his  action  of  trespass  gruare  clausum  . 
/regit  before  a  justice  of  the  peace  ia  Knox  county, 
against  Boach,  for  injuries  done  his  land  by  felling  and 
carrying  off  timber.  There  was  judgment  before  the 
justice  in  fiivor  of  Boyd,  and  Boach  removed  the  cause 
by  certioTwri  into  the  circuit  court,  where,  at  the  Feb- 
ruary Term,  1863,  (before  Judge  Hynds,  presiding,) 
there  was  judgment  and  verdict  for  Boyd,  from  which, 
after  new  trial  refused,  Boach  appealed  in  error  to  this 
court  On  the  trial  below  both  parties  claimed  title 
to  the  locm  in  quo  of  the  alleged  trespass;  Boyd, 
by  a  grant  issued  on  the  10th  of  January,  1850,  found- 
ed on  an  entry  made  in  the  Entry  Taker^s  office  of 
Knox  county  on  the  9th  of  January,  1850,  and  Boach 
by  grant  issued  29th  of  May,  1850,  founded  on  an  entry 
made  in  said  office  on  the  6th  day  of  October,  1849 ; 
both  of  which  grants  covered  the  land  in  dispute.  It 
seems,  however,  that  Boach's  entry  was  received  and 
recorded  in  the  books  of  the  entry  taker's  office,  while 
said  office  was  vacant,  and  by  a  person  who  had  cus- 
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tody  of  the  same,  bat  who  had  no  legal  authority  to 
receive  and  record  entries. 

H.  Maynabd,  for  plaintiff  in  error,  cited  4  Kent, 
425,  et  aeq.    9  Yerg.,   325. 

EoGERS  &  Boyd,  for  defendant  in  error,  cited  1 
Humph.,  319.  3  Hay.,  141.  1  Kent,  314.  4  Terg.,  485. 
Cooke's  R,  247.  2  Meigs'  Dig.,  §  1284,  1521.  1  Swan, 
324.  9  Humph.,  771.  2  Saunders  on  P.  &  E.,  876.  3 
Starkie,  1436.  2  Stewart  &  Porter,  83.  2  Greenl.,  §  618. 
14  Wend.,  241.    9  Humph.,  403-4. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass,  and  the  case  rests  upon 
the  question  of  title.  Each  party  claims  to  be  owner 
in  fee  of  the  premises.  Boyd,  the  plaintiff  below, 
claims  under  a  grant  dated  the  10th  of  January,  1850, 
founded  on  an  entry  made  in  the  entry  taker's  office 
of  Knox  county,  on  the  9th  day  of  the  same  month,  for 
twenty-two  acres.  Roach  sets  up  title  under  a  grant 
to  him  dated  the  29th  of  May,  1850,  for  twenty-five 
acres,  purporting  to  be  founded  on  an  entry  made  in  said 
office  on  the  6th  of  October,  1849.  Both  grants  are  for 
the  same  land,  and  both  cover  the  loous  m  quo. 

It  appears  that  after  the  issuance  of  the  grant  to 
Boyd,  and  before  the  commission  of  the  alleged  trespass, 
lie  enclosed  a  small  field  within  the  bounds  of  said  grant, 
and  actually  occupied  and  cultivated  the  same  prior  to, 
and  at  the  time  of  the  trespass.  Boach  never  was  in 
the  actual  possession  of  any  part  of  said  land. 
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It  further  appears,  that  in  1793,  a  grant  was  issued 
by  the  State  of  North  Carolina  to  Samuel  Carrick,  for 
one  hundred  acres  of  land,  which  includes  the  land  cov- 
ered by  both  the  above  mentioned  grants.  The  proof 
shows  that  Carrick,  the  grantee,  died  many  years  since ; 
that  his  family  removed  beyond  the  limits  of  the  State 
long  since,  and  are  understood  to  be  all  dead;  and  that 
since  their  removal,  no  claim  on  their  behalf,  has  been 
made  to  the  land  in  dispute. 

An  attempt  was  also  made  to  show  title  in  the  plain- 
tiff, Boyd,  to  the  land  in  question,  under  a  conveyance 
to  his  ancestor,  from  the  heirs  of  Samuel  Carrick,  of  an 
adjoining  tract  of  two  hundred  and  seventy-four  acres, 
granted  by  North  Carolina  to  said  Carrick ;  but  it  is 
clear  that  the  boundaries  of  said  conveyance  cannot, 
upon  any  recognized  principle,  be  made  to  include  the 
land  in  dispute. 

The  question  of  title,  then,  as  between  the  present 
parties,  (leaving  out  of  view,  for  the  present,  the  elder, 
dormant  title  under  the  grant  to  Carrick,)  depends  solely 
upon  the  conflicting  grants  before  noticed. 

Boyd's  is  the  older  grant,  but  his  entry  is  younger 
than  the  supposed  entry  of  Roach ;  and  the  latter  entry, 
which  is  admitted  to  be  special  upon  its  face,  if  valid, 
would,  upon  a  principle  peculiar  to  our  land  law,  confer 
the  legal  title  upon  Roach. 

But  we  think  it  clear  upon  the*  facts  established  in 
this  case,  that  the  entry  of  Roach  must  be  regarded  as 
a  nullity,  and  consequently  that  the  grant  founded  upon 
it  is  void ;  because  at  the  time  this  so  called  entry  was 
made,  the  office  of  entry  taker  was  vacant,  and  the  entry 
was  received   and  recorded  by  a  person  who  had  access 
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to  the  books,  but  who  had  no  color  of  right  or  authority 
to  exercise  the  functions  of  that  office. 

It  would  seem  to  be  scarcely  necessary,  for  the  deci- 
sion of  the  present  case,  to  enter  upon  a  description  of 
the  somewhat  vexed  question,  as  to  the  competency  of  a 
court  of  law  to  declare  a  grant  void.  It  is  well  settled 
in  this  State,  that  in  some  cases  this  may  be  done  for 
causes  antecedent  to  and  dehors  the  grant. 

The  present  case  falls  within  a  different  category,  from 
those  referred  to,  in  which  the  ground  of  objection  to  the 
exercise  of  this  jurisdiction,  is,  the  inadmissibility  of  al- 
lowing the  party  claiming  in  opposition  to  the  grant,  to 
impeach  it  in  a  court  of  law,  on  the  trial  of  an  action 
of  ejectment,  for  matter  beyond,  not  apparent  upon  its 
face.  In  this  case,  upon  general  principles,  Boyd  might 
well  stand  upon  his  older  grant,  as  vesting  him  with  a 
perfect  legal  title,  as  against  the  younger  grant  of  Roach ; 
but  by  the  principle  of  our  law,  before  alluded  to,  the 
younger  grantee  is  permitted  at  law,  to  introduce  his 
older  entry,  and  thereby  overreach  the  older  adverse 
grant.  Here,  therefore,  it  is  the  grantee  himself  who 
seeks  to  go  beyond  his  grant,  and  to  give  in  evidence 
his  entry,  for  the  purpose  of  defeating  the  prima  fade 
superior  title.  He  is  compelled  to  do  so,  for  by  force 
of  his  entry  al(me,  can  he  prevail  over  the  older  grant. 
And  being  driven  to  the  necessity  of  offering  in  evi- 
dence and  relying  upon  his  entry,  and  his  title  being 
dependant  solely  upon  the  character  and  validity  of  his 
entry,  he  himself  exposes  it  to  scrutiny,  and  consequently 
to  impeachment  for  any  legal  cause;  and  in  assailing  it 
ve  perceive  no  violation  of  principle  or  departure  from 
authority.      Tliat  the  entry  in  the  present  case  is  simply 
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a  nullity,  is  a  proposition  which  we  think  admits  of  no 
debate;  and  being  so,  it  cannot  be  the  foundation  of  any 
right  in  the  plaintiff  in  error,  under  the  circumstances 
in  this  case.  It  appears,  therefore,  that,  the  supposed 
title  of  Roach  out  of  the  way,  he  stands  upon  the  footing 
of  a  mere  naked  trespasser. 

But,  it  is  assumed  in  argument,  that  the  grant  to 
Boyd  is  also  void,  and  incapable  of  vesting  him  with 
any  right,  as  against  Roach,  or  any  other  person,  on  the 
ground  that  the  land  had  been  previously  granted  to 
Carrick.  In  this  conclusion  we  do  not  concur.  As 
against  an  older,  valid  and  subsisting  title,  Boyd's  grant 
would  unquestionably  be  inoperative  and  voidable.  But 
still,  it  may  have  the  legal  effect  of  ripening  into  an 
indefeasible  title  as  against  the  older  grant.  And  there- 
fore,  it  would  seem  to  follow,  that  the  person  in  actual 
possession  under  such  younger  grant,  as  against  a  mere 
wrong-doer,  having  no  title  or  authority  to  enter,  is  to 
be  regarded  as  in  possession  to  the  extent  of  the  boun- 
daries of  his  grant,  and  is  entitled  to  maintain  trespass 
for  any  injury  to  his  rights.  Hence,  it  results  that  there 
is  no  error  in  this  record,  affecting  the  merits,  and  the 
judgment  is  affirmed. 


CASES  ARGUED  AND  DETERMINED 

lat  THE 

SUPREME  COURT  OF  TENNESSEE, 

FOB   THE 

MIDDLE  DIVISION. 

NASHVILLE:  DECEMBER  TERM,  1853. 
W.  H.  McNaiby  V8,  John  Thompson  et  al. 


1.  Contract.  Hide  of  eonttructhn,  InUndan.  The  sole  object  of  the  rules 
and  princlplea  laid  do^a  for  the  exposition  of  contracts,  is  to  do  justice  to 
the  parties  by  enforcing  a  performance  of  their  agreement,  according  to 
the  sense  in  which  they  mutually  understood  it  at  the  time  it  was  made. 
The  governing  principle  of  construction  is  the  Intentiqu  of  the  parties  j 
and  that  intention  may  be  ascertained  by  looking  to  the  situation  of  the 
parties ;  the  motives  which  induced  the  agreement,  and  the  objects  and 
purposes  designed  to  be  effected  by  it. 

2.  Same.  Same.  In  expounding  a  deed  or  other  instrumenti  the  construction 
must  be  upon  the  entire  writing,  so  that  one  part  may  help  to  expound  the 
other ;  and  all  its  reeitalt  may  be  looked  to  and  used  to  explain  any  doubts 
which  may  arise  as  to  the  intention  of  the  parties. 

.3.  Samb.  Covmant  of  indenmity,  Oonttruction.  W.  H.  M.  &,  M.  M.  H.,  who 
were  merchants,  executed  and  delivered  to  the  covenantees,  the  following 
covenant,  to-wit :  '^  Whereas,  J.  M.  H.  and  M.  H.,  executor  and  executrix 
of  the  estate  of  G.  W.H.,  did,  on  or  about  the  31st  day  of  December,  I80O, 
make  and  execute  the  following  notes  which  were  signed  by  them  as  exe- 
cutor and  executrix  of  the  said  estate ;''  [describing  Ave  several  notes 
amounting  to  12,709 ;]  ''and  whereas,  four  of  the  above  not'  s  amounting 
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to  $2,159,  were  given  to  the  Planters'  Bank,  and  the  other  note  for  $550, 
was  given  to  the  Union  Bank  in  renewal  of  notes  made  and  drawn  by 
(their  testator)  the  late  G.  W.  H.,  upon  which  we  were  endorsers,  and  which 
were  then  dae  and  under  protest ;  and  whereas,  it  was  at  our  request  and 
for  our  especial  benefit  and  accommodation  that  the  said  J.  M.  H.  and  M. 
H.  consented  to  become  the  drawers  of  the  above  described  notes ;  in  view 
of  the  above  &ot8,  we,  the  undersigned  do,  by  these  presents  declare,  that 
we  do  not  hold  the  said  M.  H.  and  J.  M.  H.  personally  responsible  or  bound, 
and  we  do  hereby  release  them  from  all  perwnal  obligation  to  pay  said 
notes,  and  will  not  look  to  them  for  the  payment  of  the  same,  any  further 
than  the  said  estate  may  be  able  to  pay : "  Held,  that  said  instrument,  in 
«its  legal  effect,  is  a  covenant  to  indemnify  J.  M.  H.  and  M.  H.  against  per- 
sonal liability,  and  to  prevent  their  suffering  loss  or  damage  In  conse- 
quence  of  having  become  makers  of  the  several  notes  therein  specified  ; 
and  that  from  the  situation  of  the  parties  at  the  time  of  its  execution,  the 
motives  which  prompted  it,  and  the  end  to  be  effected  by  it,  it  imports  an 
absolute  engagement  on  the  part  of  the  covenantors  to  ^'release''  and  ex- 
onerate the  covenantees  from  the  payment  of  said  notes  except  so  far  as 
the  assets  of  the  estate  in  their  hands  might,  in  due  course  of  administra- 
tion, enable  them  to  pay ;  and  that  said  covenant  was  broken  the  instant 
the  covenantees  became  liable  to  pay  the  notes. 

4.  Plea^dtno.  Joinder  by  plaintiffa  in  actum  of  eovmarU,  When  a  covenant  to 
indemnify  against  the  payment  of  a  debt,  is  made  to  two  or  more  persons 
jointly,  all  must  join  in  an  action  upon  it,  and  the  failure  to  join  would  de- 
feat the  action,  although  they  may  have  severally  paid  tke  debt,  and  out 
of  their  separate  funds  in  equal  or  unequal  proportions. 

5.  Evidence,  fftuband  and  wife,  Money  paid  by  hu^nd^  for  wife  dum  tola. 
Where  M.  H.,  a  feme  sole,  had  become  bound  to  pay  the  debt  of  another, 
which  was  paid  by  J.  H.  in  contemplation  of  marriage  with  the  said  M.  H., 
and  after  marriage  they  bring  their  joint  action  to  recover  back  the  money 
80  paid,  it  must  be  shown,  in  order  to  entitle  them  to  recover  in  said  ac- 
tion, that  the  payment  so  made  on  account  of  the  wife,  was  made  at  her 
request,  or  with  her  knowledge  and  consent.  The  want  of  proof  in  this 
respect  cannot  be  supplied  by  inference  from  the  fact  of  their  marriage 
soon  after  said  payment 


FROM  DAVIDSON. 


This  was  an  action  of  covenant  in  the  circuit  court 
of  Davidson  county,  brought  by  John  Thompson  and 
his  wife,  Mary,  (formerly  Mary  House,)  and  James  M. 
Hamilton,  against  Wm.  H.   McNairy  and  M.  Hamilton, 
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upon  an  instmment  under  seal,  executed  on  the  4th  of 
January,  1851,  bj  said  McKairj  and  M.  Hamilton  to 
said  James  M.  Hamilton  and  Mary  House,  as  executor 
and  executrix  of  the  last  will  and  testament  of  Geo.  W. 
House,  deceased.  The  covenant  sued  on  is  sufficiently 
quoted  in  the  above  abstract.  No.  3.  It  appears  that 
in  the  year  1850,  Geo.  W.  House  died,  leaving  a  last 
will  and  testament,  in  which  Jas.  M.  Hamilton  and  his 
widow,  Mary  House,  were  appointed  executors.  At  the 
time  of  his  death  he  was  the  maker  of  several  notes  in 
the  Planters'  and  Union  Banks  at  Nashville  on  which 
said  McNairy  and  M.  B[amilton,  then  constituting  a  firm 
of  merchants  in  Kashville,  under  the  style  of  McNairy  & 
Hamilton,  were  first  endorsers.  When  these  notes  fell 
due,  there  being  no  money  in  the  hands  of  the  execu- 
tors, they  were  severally  protested  for  non-payment. 
McNairy  &  Hamilton  requiring  considerable  accommo- 
dations from  these  banks,  and  being  unable  to  procure 
any  whilst  they  were  under  protest,  were  anxiouis  to 
have  the  notes  renewed,  and  persuaded  the  executors  to 
execute  new  notes  in  their  own  names  as  executors, 
which  should  be  endorsed  by  McNairy  &  Hamilton,  and 
substituted  in  lieu  of  the  old  notes.  The  executors  re- 
fused to  do  so  until  they  were  advised  that  they  would 
not,  in  so  doing,  render  themselves  personally  responsi- 
ble, exacting  a  pledge  from  McNairy  &  Hamilton,  that 
if  they  should  be  deemed  or  held  to  be  personally  liable, 
they,  McNairy  &  Hamilton,  would  give  them  a  written 
indemnity. 

In  a  few  days  after  the  signature  of  the  notes,  the 
executors  becoming  satisfied  that  they  had  rendered  them- 
selves  individually   responsible,    applied   to    McNairy  & 
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Hamilton  for  their  indemnity,  who,  on  being  reminded 
of  their  promise,  signed  and  delivered  to  the  executors 
the  covenant  which  is  quoted  above.  Before  these  notes 
became  due  the  executors  discovered  that  the  estate  of 
George  W.  House  was  insolvent,  and  they  filed  their  bill 
accordingly,  suggesting  its  insolvency,  which  was  still 
pending  and  undetermined  in  the  chancery  court  at 
Nashville,  no  dividend  having  been  declared  at  the  termi- 
nation of  this  law  suit  in  the  circuit  court.  The  notes 
fell  due,  were  protested,  suits  brought  on  several  of  them 
and  judgments  rendered  against  Jas.  Hamilton  and  Mary 
House  individually.  Before  these  judgments  and  notes 
not  sued  on,  were  satisfied,  John  Thompson  and  Mary 
House  agreed  to  be  married,  and  a  day  or  two  previous 
to  the  marriage,  and  perhaps  in  view  of  that  relation, 
John  Thompson  paid  off  one  of  the  judgments,  but  it 
does  not  appear  that  said  payment  was  made  with  the 
knowledge  and  consent,  or  at  the  request  of  Mary  House. 
After  the  marriage,  Jas.  Hamilton  and  John  Thompson 
each  paid  their  half  of  the  debts,  in  unequal  parts,  and 
then,  on  the  2nd  of  September,  1852,  instituted  separate 
suits  in  case,  against  McNairy  &  Hamilton.  At  the  re- 
turn term  of  the  writs  the  counsel  for  Jno.  Thompson  and 
wife  moved  to  change  the  nature  of  their  action  to  cove- 
nant, and  add  the  name  of  Jas.  Hamilton  as  co-plaintiff, 
which  was  accordingly  done.  The  declaration  contains 
two  counts.  One  of  which  declares  upon  the  covenant 
as  if  executed  simultaneously  with  the  signature  of  the 
notes,  and  alleges  the  general  breach.  The  other  goes 
on  the  moral  obligation  of  a  simultaneous  promise,  and 
then  states  the  subsequent  execution  of  the  covenant  in 
performance  of  it. 
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Previous  to  the  jury  trial,  M.  Hamilton,  one  of  the 
original  defendants  in  the  suit,  and  partner  of  McNairy, 
entered  confession  of  judgment  for  the  damages  against 
him.  He  was  then  offered  as  a  witness  on  the  jury- 
trial,  and  objected  to  by  the  counsel  of  McNairy;  the 
objection  was  overruled,  and  he  then  proved  the  induce- 
ment to  the  covenant,  and  the  previous  parol  promise 
on  the  part  of  McNairy  and  himself.  There  was  a 
verdict  and  judgment  for  the  plaintiffs  at  the  June  Term, 
1853,  of  said  circuit  court,  (Hon.  N.  Baxter,  presiding,) 
from  which  defendant  McNairy  prosecuted  a  writ  of  error 
to  this  court 

Washington,  for  plaintiff  in  error,  with  whom  was 
Houston,  who  said: 

1.  K  any  suit  can  be  sustained  against  defendant,  on 
the  paper,  it  cannot  be  joint.  Thompson  paid  a  part  of 
the  money  and  James  M.  Hamilton  paid  a  part,  but 
they  paid  unequal  parts.  K  the  paper  sued  upon  is  a 
covenant  of  indemnity,  then  the  damage  to  Thompson, 
by  its  breach,  is  no  damage  to  Hamilton,  and  vice  versa. 
They  have  no  interest  in  each  other's  rights.  There  is 
error  in  the  charge  on  this  point  in  the  cause. 

2.  There  is  error  in  the  charge  in  relation  to  the 
sum  paid  by  Thompson  before  his  marriage.  It  is  based 
upon  a  state  of  facts  that  had  no  existence.  The  ques- 
tion of  fact  was  left  to  the  jury  to  presume  it  without 
any  proof.  There  is  no  proof  that  Thompson  paid  the 
$677  at  the  instance  or  request  of  Mrs.  House. 

3.  There  was  error  in  admitting  Mortimer  Hamilton 
as  a  witness.  He  had  confessed  judgment  and  fixed  his 
own  liability  to  plaintiffs,  and  he  was  directly  interested 

11 
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in  fixing  the  same  liability  upon  McNaiiy.  He  is  inte- 
rested to  relieve  himself  of  part  of  the  debt  for  which 
he  has  confessed  a  judgment,  by  charging  it  on  the  de- 
fendant. 1  Greenl.  Ev.,  p.  497-8.  13  Ohio  E.,  275. 
Faater  vs.  EaU  <&  HOorhj  S  Humph.,  346. 

4.  There  was  error  in  the  admission  of  Hamilton's 
testimony,  because  the  testimony  itself  is  incompetent. 
Its  effect  is  to  vary  the  terms  of  the  written  contract. 

AisTDSEw  EwDTO,  for  defendants  in  error,  said: 
The  covenant  on  the  part  of  McNairy  &  Hamilton 
was  one  of  inden^nity  except  so  far  as  they  might  be  in 
possession  of  assets  of  the  estate  of  George  W.  House, 
appliable  to  these  debts.  This  construction  is  deduced 
from  the  situation  of  the  parties  previous  to  the  execu- 
tion ;  the  motives  for  its  execution  as  recited  on  the  face 
of  the  paper  itself,  and  the  obligatory  words  used  in  its 
conclusion. 

Previous  to  the  signature  of  the  new  notes,  James 
Hamilton  and  Mary  House  were  not  individually  lia- 
ble for  one  cent,  and  could  not  have  become  so  un- 
less by  fraud  or  mismanagement  in  their  executorship, 
whilst  in  their  present  attitude,  according  to  the  con- 
struction of  the  counsel  for  the  plaintiff,  they  lose  all 
they  have  paid  except  what  is  received  from  House's 
estate.  On  the  other  hand,  if  things  had  remained 
as  they  were,  McNairy  &  Hamilton  would  have  lost  all 
except  what  they  derived  from  House's  estate,  whilst 
now,  McNairy  claims  that  they  are  entirely  exonerated 
from  any  loss,  and  this,  he  insists,  was  in  the  view  and 
mind  of  the  parties  at  the  inception  of  the  contract. 
For  the  law  on  this  branch  of  the   question,   see  Ohitty 
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on  OontractSi  p.  75,    and  notes.      The  motires  for   the 
execution  of  the  new  notes  is  stated  on  the  face  of  the 
covenant  and  proved  aliunde;    they  were  solely  for  the 
benefit  of  McNairy  &  Hamilton,  to  relieve  their  credit 
in  Ixmk  cmd  prevent  tlmr  stispeneion  of  hmness.     That 
recitals  are  always  to  be  looked  to  in  cases  of  doubt  as 
to   construction  of  contracts,  and  at  the   time   absolutely 
control  it,  see  Ohitty  on  Contracts,  pp.  86  and  89.     The 
obligatory  words  are,   ^^  we  do  not  hold  them  personally 
responsible  or  bound  on  the  notes,  and  we  release  them 
from  all  personal  obligation   to  pay   the  same,   and  we 
will  not  look  to  them  for  payment  of  the  same   further 
than  the  estate  can  pay.''      Kow,  what  is   the  meaning 
of  these  phrases?      Is  it,  that  if  McNairy  &  Hamilton 
ever  paid  these  notes  they  would  not  look  to  Hamilton 
and   House  for  repayment;    why,   no  such  contingency 
could  ever  arise  if  the  makers  remained  solvent,  and  if 
they  became  insolvent  then  their  subsequent  liability  to 
McNairy  &  Hamilton  would  be  unimportant.     We    are 
placed  then,  by  this  supposition,   upon  the   absurdity  of 
supposing  that   all  parties   thought  the    endorsers   must 
pay  the  notes  before  the  makers,   and  yet  they  are  also 
cognizant  that  the  makers  would  then  be  liable  to  the 
endorsers,  and  they  are  providing  by  covenant  against 
the  secondary  liability.      Surely  this   construction   is  in- 
admissible,   and    the  true  meaning   is  that   McKairy  & 
Hamilton  exonerated  the  executors  from  all  responsibility. 
I  insist  that   Hamilton  was  a   competent  witness   in 
this    case.      He   had   confessed  judgment,   and    was  no 
longer  liable   to  any  bias    or  interest.      If  the  plaintiff 
was   cast  in  the  suit  it  had  no  effect  on  the  liability  of 
NcXairy  to  the  witness  for   contribution.      He  was   no 
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party  to  the  suit,  and  therefore  could  not  be  estopped. 
K  the  plaintiff  recovered  against  McNairy  it  would  not 
affect  the  witness's  liability,  for  the  whole  amount  might 
have  been  collected  of  him,  if  able,  and  he  put  to  his 
recourse  against  McNairy,  or,  if  collected  of  McNairy, 
he,  McNairy,  could  then  have  his  recourse  against  wit- 
ness. For  the  law  on  the  subject,  see  §§  399  and  400, 
1  Greenl.  2  Humph.  106.  I  insist  further,  that  there 
was  no  necessity  for  the  testimony  of  Hamilton,  and  that 
the  charge  of  the  circuit  judge  on  that  point  was  wrong, 
we  were  entitled  to  a  recovery  on  the  first  count  of  the 
declaration.  For,  when  a  contract  of  guaranty  is  under 
seal  there  is  no  necessity  for  an  allegation  or  proof  of 
consideration.      See  24  Wendal,  256. 

That  a  consideration  in  any  sealed  instrument  may  be 
proved  by  parol  on  the  face  of  the  paper,  or  that  point 
contradicted  in  the  same  way,  is  now  universally  admitted, 
and  the  exact  question  in  this  case  as  to  the  relevancy 
and  effect  of  the  testimony  of  Hamilton,  is  decided  in 
6  Yerger,  418.    Chitty  on  Contracts,  52  and  600. 

In  regard  to  the  joinder  of  plaintiffs  in  this  case, 
that  was  inevitable;  they  could  not  split  their  cause  of 
action  and  sever  in  their  suits  when  the  covenant  was 
joint,  although  their  payments  were  necessarily  separate. 
See  Chitty  on  PI.,  8,  and  notes. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

The  assignment  of  errors  in  this  case,  presents  various 
questions  for  our  consideration. 

1.  It  is  argued,  that  his  Honor,  the  circuit  judge, 
erred  in  construing  the   instrument  declared  on.      This 
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proposition  assumes  that  the  instrument  upon  its  proper 
construction,  contains  no  covenant  to  indemnify  or  to 
save  harmless  the  covenantees  against  the  payment  of 
the  notes  to  the  banks,  who  were  the  holders  thereof, 
but  merely  that  the  covenantors  as  endorsers  of  said 
notes,  would  not,  in  the  event  they  should  be  first  com- 
pelled to  pay  said  notes,  seek  to  hold  the  makers  liable 
Airther  than  the  assets  of  the  testator's  estate,  in  their 
hands  as  Executors,  would  enable  them  to  pay. 

The  instrument  is  inartificial  in  its  language,  and  if 
the  operative  words  used  in  the  latter  clause,  were  alone 
looked  to,  the  construction  contended  for  by  the  counsel 
of  the  plaintiff  in  error,  would  not  be  without  plausi- 
bility; but  in  looking  to  the  whole  instrument,  we  are 
very  clear  that  such  is  not  the  true  construction  of  the 
agreement. 

The  rules  and  principles  laid  down  for  the  exposition 
of  contracts,  have,  for  their  sole  object,  "to  do  justice 
between  the  parties,  by  enforcing  a  performance  of  their 
agreement,  according  to  the  sense  in  which  they  mutu- 
ally understood  it  at  the  time  it  was  made."  Chitty  on 
Con.,  Y3.  The  intention  is  the  governing  principle  of 
construction.  In  ascertaining  the  intention,  the  situation 
of  the  parties,  the  motives  that  led  to  the  agreement, 
and  the  objects  designed  to  be  effected  by  it,  may  all 
be  looked  to  by  the  court.    Ibid  74,  note  2. 

The  construction  must  be  upon  the  entire  instrument, 
so  that  one  part  may  help  to  expound  the  other.  And 
in  tibe  construction  of  a  deed  or  otter  instrument,  the 
redtcbU  may  be  looked  to  and  used  to  explain  a  doubt 
as  to  the  meaning  and  intention  of  the  parties.  1  Spen. 
Eq.,  Jur.,  528,  536.      "  If,   by  a  particular   construction, 
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the  stipnlation  of  the  party  would  be  frivolous  and  ut- 
terly ineffectual^  and  the  apparent  object  of  the  contract 
in  reference  to  its  subject  matter  would  be  frustrated; 
but  a  contrary  exposition,  though  per  se^  the  less  appro- 
priate, looking  to  words  only,  would  produce  a  different 
effect,  the  latter  interpretation  shall  be  applied  to  the 
agreement  if  it  can  possibly  be  supported  by  any  thing 
in  the  contract,  or  the  nature  thereof."  Chitty  on  Oon* 
tracts,  80. 

No  particular  form  of  words  is  necessary  to  make  a 
covenant,  but  any  words  which  manifest  the  intention  of 
the  parties  in  respect  to  the  subject  matter  of  the  con- 
tract, are  sufficient.  Bac.  Abr.  Covenant.  A.  Oom.  Dig. 
Covenant^  A.  2.    Lebr.,  N.  P.,  469.    8  John.  R,  44. 

Applying  these  principles  to  the  case  under  conside- 
ration, the  conclusion  is  inevitable,  that  the  instrument 
declared  on,  in  its  legal  effect,  is  a  covenant  to  indem- 
nify the  defendants  in  error  against  a  personal  liability, 
or  in  other  words,  to  prevent  their  suffering  loss  or 
damage  in  consequence  of  having  become  the  makers  of 
the  several  notes  specified  in  said  instrument.  Looking 
to  the  situation  of  the  parties  at  the  time  of  the  agree- 
ment, the  motives  which  prompted  it,  and  the  end  to  be 
effected  by  it,  no  other  sensible  meaning  can  be  given 
to  it. 

It  is  shown  by  the  reoitala  of  the  instrument,  that  no 
personal  liability  whatever,  rested  upon  James  M.  Ham- 
ilton and  Mary  House,  as  executors,  in  reference  to  the 
pre-existing  notes,  which  were  under  protest,  made  by 
the  testator,  and  of  which,  McNairy  and  M.  A.  Hamil- 
ton were  first  endorsers.  And  on  the  other  hand,  it  is 
apparent  that  McNairy  and  Hamilton,  as   endorsers,  had 
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become  fixed  with  a  liability  from   which  there  was  no 
escape  in  any  event 

No  motive  or  reason,  consistent  with  our  experience, 
can  be  imagined  why  the  executors,  in  the  then  doubt- 
ful condition  of  the  estate,  and  which  very  shortly  after- 
wards proved  to  be  insolvent,  should  consent  to  incur 
personal  liability  for  so  large  an  amount  without  conside- 
ration, and  with  no  indemnity.  Such  a  conclusion  is 
utterly  irreconcilable  with,  perhaps,  the  most  universal 
and  urgent  principle  of  human  action,  self  interest.  But 
we  can  easily  perceive,  from  the  facts  recited  in  the 
instrument,  a  reasonable  and  adequate  motive  on  the  part 
of  the  endorsers,  for  soliciting  the  executors  to  enter  into 
the  arrangement.  The  endorsers  were  inevitably  liable 
to  the  payment  of  the  protested  notes,  and  subject  to 
bear  the  loss  personally,  except  so  far  as  the  assets  of 
House's  estate  might  turn  out  to  be  sufficient  to  reim- 
burse them. 

As  a  mercantile  firm  in  Nashville,  their  credit  was 
likely  to  be  ruinously  affected  by  the  dishonor  of  their 
paper;  hence,  it  was  equally  important  for  them  to  re- 
move the  suspension  of  their  credit  in  the  banks,  and  to 
procure  time  for  the  payment  of  the  debts. 

In  putting  the  executors  forward  to  execute  new  notes, 
in  renewal  of  those  under  protest,  the  endorsers  were 
effecting  a  most  important  object,  the  sole  benefit  of 
which  enured  to  them  personally,  and  therefore  they 
might  well  undertake  that  the  executors,  in  doing  so, 
should  be  subject  to  no  hazard  of  personal  loss. 

In  thus  undertaking  to  indemnify  the  executors,  the 
endorsers,  while  securing  to  themselves  an  important 
benefit,  were  taking   upon  themselves  no  greater  or   dif- 
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ferent  liability,  than  that  with  which,  by  law,  they  already 
stood  charged. 

The  instrument,  it  is  trae,  is  less  artificial  and  explicit 
in  its  expression  than  it  might  have  been,  but  the  inten- 
tion is  sufficiently  apparent.  It  imports  an  absolute 
engagement  on  the  part  of  McNairy  and  Hamilton  to 
"release,"  or  exonerate  the  executors  from  the  payment 
of  said  notes  to  the  banks,  except  so  far  as  the  assets  of 
the  estate  in  their  hands,  might,  in  the  due  cour&e  of 
administration,  enable   them  to  pay. 

And  this  covenant  was  broken  the  instant  the  execu- 
tors were  left  to  make  payment  of  these  notes  to  the 
banks.  The  covenantees  cannot  resist  a  recovery  in  the 
present  action  on  the  ground  that  the  ability  or  inability 
of  House's  estate  to  discharge  these  notes,  in  whole  or 
in  part,  has  not  yet  been  ascertained.  The  administra- 
tion of  tlie  estate  having  been  referred  to  a  court  of 
chancery,  the  defendants  must  have  recourse  to  the  assetSy 
if  any  there  be,  in  the  regular  mode. 

2.  In  the  progress  of  the  cause,  the  defendant, 
Hamilton,  confessed  judgment  for  the  damages  sought  to 
be  recovered,  and  in  the  trial  of  the  issues  as  to  the 
defendant,  McNairy,  was  offered  and  examined  as  a  wit- 
ness on  behalf  of  the  plaintiffs,  for  the  purpose,  mainly, 
of  establishing  the  consideration  upon  which  the  covenant 
was  founded.  This  was  objected  to,  and  is  now  assigned 
for  error. 

This  proceeding,  though  irregular,  constitutes  no  error 
respecting  the  merits.  Generally  speaking,  a  contract 
under  seal  imports  a  consideration,  and  therefore,  no 
avennent,  or  proof  of  a  consideration  was  requisite  to  be 
made.      But,  if  it  had  been  required  to  show  a  conside- 


DECEMBEE  TERM,  1863.  163 


W.  H.  MoNairy  tu.  John  Thompson  et  id, 

ration,  it  is  sufficiently  apparent  upon  the  face  of  the 
instrument  The  issue  and  proof  upon  this  point,  being 
wholly  irrelevant  and  immaterial,  cannot,  in  this  court, 
be  made  a  ground  of  reversal. 

3.  It  is  said,  that  as  the  notes,  except  one,  were  paid 
equally  by  Jas.  M.  Hamilton  and  John  Thompson,  after 
the  marriage  of  the  latter  to  Mrs.  House,    each   paying 

I  his  own  money,  that   each  should   have  sued   separately, 

and  that  a  joint  action  will  not  lie  in  such  case. 

This  proposition  is  clearly  untenable.  The  covenant 
being  made  to  two  persons  jointly,  they  must  be  joined  if 
living,  and  the  failure  to  join  would  defeat  the  action, 
although  they  may  have  severally  paid  the  debt,  and 
out  of  their  separate  funds,  either  in  equal  or  unequal 
proportions.  6  Wend.,  629.  3  Cowen  K,  142.  Chitty 
on  PI.,  8.  How  the  law  upon  this  point,  in  an  action 
of  assumpsit  for  money  paid,  may  be,  we  need  not  now 
enquire. 

4.  It  is  proved  by  Mr.  Ewing,  that  on  the  22d  of 
October,  1851,  John  Thompson,  one  of  the  plaintiffs, 
"gave  him  six  hundred  and  seventy-seven  dollars  to  be 
paid  to  the  Union  Bank  in  extinction  of  the  judgment 
of  said  bank,"  upon  one  of  the  notes  specified  in  the 
covenant  declared  on.  And  it  is  also  proved  that  this 
transaction  took  place  on  the  day  preceding  the  marriage 
between  said  Thompson  and  Mrs.  House.  For  this  sum 
there  was  a  recovery  in  this  case,  as  well  as  for  the 
several  amounts  paid  in  discharge  of  the  other  notes 
described  in   this  covenant. 

It  is  said,  that  as  to  this  payment  on  the  22d  of 
October,  1851,  there  is  no  evidence  to  support  the  ver- 
dict, and  so  we  think. 
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It  is  certainly  true,  as  argued,  that  if  Thompson  paid 
the  money  at  the  request  of  Mrs.  House,  and  for  her 
prior  to  the  marriage,  it  might  well  be  recovered  in  the 
present  action.  But  there  is  no  evidence  whatever,  in 
this  record,  that  the  money  was  paid  to  Mr.  Ewing 
for  Mrs.  House,  or  at  her  request,  or  even  with  her 
knowledge;  and  this  want  of  proof  cannot  be  sup- 
plied by  inference  from  the  fact  of  the  marriage  between 
Thompson  and  Mrs.  House  on  the  following  day.  The 
character  of  the  transaction,  as  well  as  the  legal  effect, 
must  be  judged  by  the  state  of  facts  existing  at  the 
time  of  the  payment.  And  it  is  clear,  upon  the  proof 
before  us,  that  if  the  marriage  had  not  followed,  Thomp- 
son would  have-  had  no  pretext  for  claiming  to  recover 
for  this  payment,  against  Mrs.  House. 

For  aught  that  appears,  it  was  merely  an  officious, 
voluntary  act,  wholly  incapable  of  creating  the  relation 
of  debtor  and  creditor   between  them. 

Upon  the  last  grotmd  alone,  the  judgmait  must  be 
reversed,  and  a  new  trial  granted. 
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Z.  Thomasson's  lessee  vs.  la.  Kbaton. 

1.  LziOTATioir.  Seven  years^  pouuH&n  hy  judgment  debtoTf  holding  at  the  time  of 
eher^e  eale.  Offer  to  redeem.  Act  of  1819,  eh.  28,  §  2.  A  mere  offer  to  redeem, 
or  to  porchase  in  the  oatstanding  title  to  land  Bold  at  execution  sale,  made 
l^  the  judgment  debtor  suffered  to  remain  in  possession,  after  his  posses- 
sory right  has  been  acquired  and  perfected  by  operation  of  §  2,  of  the  act 
of  1819,  ch«  28,  will  not  destroy  the  possessory  right  which  had  previously 
ripened  into  a  fixed  legal  title. 

2.  Ejvothbkt.  Same.  Effect  of  exeeuHon  eaU  m  divesting  tiUe.  Act  of  1819, 
eh,  28,  §  2.  7b  what  extent  poeteuion  <^  judgment  debtor  protected.  In  an  action 
of  ejectment  fbr  land  bought  by  the  plaintiff  at  execution  sale,  sold  as  the 
property  of  the  judgment  debtor  and  defendant  in  ejectment,  who  relies 
upon  his  seven  years'  subsequent  adverse  holding  as  a  defense  to  such  ac- 
tion, he  cannot  by  virtue  of  the  act  of  1819,  ch.  28,  §  2,  be  protected  in 
such  possesaon  to  the  extent  of  the  boundaries  of  said  land  as  he  held  it 
under  his  title  prior  to  such  execution  sale,  but  only  to  the  extent  of  his 
actual  enclosures.  The  execution  sale  divested  the  defendant  of  all  title, 
and  his  possession  after  the  sale  was  that  of  a  tenant  by  sufferance,  which 
could  only  be  protected  to  the  extent  of  his  actual  enclosures,  as  they  ex- 
isted for  seven  years  prior  to  the  institution  of  the  suit  in  ejectment. 


FKOU  OAXNOir. 


This  is  ejectment  from  the  circuit  court  of  Cannon 
comity,  in  which  the  plaintiff  claimed  as  purchaser  at 
execution  sale.  The  plaintiff  in  ejectment  recovered  a 
judgment  against  the  defendant  on  the  18th  of  January, 
1839,  in  the  circuit  court  of  Cannon,  upon  which  ex- 
ecution was  issued,  and  levied  on  the  tract  of  land  in 
this  controversy.  The  land  was  sold  by  the  sheriff 
under  said  execution  on  the  12th  of  May,  1840,  and 
purchased  by  this  plaintiff,  the  judgment  creditor,  to 
whom  the  sheriff's  deed  was  executed  on  the  23d  of 
December  1844.  Keaton,  the  judgment  debtor,  and 
defendant  in  ejectment,  was  in  the  actual  possession  of 
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the  land  at  the  time  it  was  levied  on  and  sold,  and 
had  80  continued  ever  since,  claiming  to  hold  for  him- 
self. This  action  of  ejectment  was  commenced  on  the 
15th  of  September,  184:8,  and  it  seems  in  the  spring 
of  1848,  Keaton  offered  (as  was  alleged)  to  redeem  the 
land  from  the  purchaser  and  plaintiff  in  this  action. 
The  tract  of  land  contained  about  two  hundred  acres, 
only  seventy  of  which  were  enclosed,  and  all  of  which 
Keaton  had  been  in  possession  of  for  a  period  of  about 
twenty  years  before  and  after  the  levy  and  sale.  The 
defendant  relied  upon  the  statute  of  limitations,  and  the 
plaintiff  set  forth  the  offer  to  redeem  in  the  spring  of 
1818,  (but  did  not  sufficiently  prove  the  same,)  as  a 
recognition  of  his  superior  title  by  the  defendant.  There 
was  a  general  verdict  and  judgment  in  the  court 
below,  at  the  October  Term,  1853,  in  favor  of  the 
defendant,  (Judge  Davidson,  presiding,)  from  which  the 
defendant  appealed  in  error  to  this  court. 

BuEGEB,  for  plaintiff  in  error,  with  whom  was  G. 
W.  Thompson,  who  cited  and  commented  upon  MiteheU 
vs.  Zipey  8  Terg.,  182,  and  1  Swan,  812. 

Ready,  Fabb  and  E.  H.  Ewino,  for  the  defendant. 

McKiNNBT,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  upon  a  question  arising  upon  the  stat* 
ute  of  limitations.  The  error  relied  upon  is  in  the 
charge  of  the  court. 

We  think  there  is  no  just  ground  of  exception  to 
the  instruction,    supposed  to  be  erroneous.       The  ques- 
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Hon  is  not  properly  raised  by  the  proof  in  this  record, 
as  to  what  would  be  the  legal  effect  of  an  offer  to 
redeem,  made  by  the  judgment  debtor  (suffered  to  re- 
main in  possession)  to  the  purchaser,  after  an  adverse 
possession  by  the  former,  of  more  than  seven  years  from 
the  date  of  the  sheriff's  sale.  The  proof  does  not  suf- 
ficiently establish  the  fact  of  such  an  offer  to  redeeq). 
But  even  if  it  did,  it  is  clear,  that  after  a  possessory 
right  has  been  acquired  and  perfected  by  operation  of 
the  second  section  of  the  act  of  1819,  the  mere  offer 
to  redeem,  or  rather  to  purchase  in  the  outstanding 
legal  title,  (for  this  would  be  more  properly  the  nature 
and  effect,)  could  not  be  considered  as  sufficient  to  de- 
stroy the  possessory  right,  which  had  previously  ripened 
into  a  fixed  legal  right. 

If  there  be  error  in  the  charge  it  is  in  a  part  not 
complained  of,  and  is  this:  The  Court,  after  instruct- 
ing tiie  jury  that  the  relation  between  the  judgment 
debtor,  (suffered  to  remain  in  possession  after  a  sale  of 
his  land  by  the  sheriff,)  and  the  purchaser  at  such 
sale,  was  not  the  relation  of  landlord  and  tenant,  in 
the  technical  sense  of  the  term,  proceeded  to  state, 
that  the  "inquiry  in  such  case  is,  did  the  execution 
debtor  continue  to  hold  the  land  as  before,  in  opposi- 
tion to  the  purchaser?  If  so,  a  holding  for  seven  years 
protects  him  in  his  possession  of  the  same  land  which 
was  pronounced  to  be  his  when  sold  by  judgment  and 
execution   against  him." 

This  instruction  probably  led  the  jury  to  the  con- 
clusion that  the  defendant  was  protected  by  the  second 
section  of  the  statute,  not  merely  to  the  extent  of  his 
actual  enclosures,  but  to  the  entire  extent  of  the  boun- 
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daries  of  the  title  under  which  he  held  the  land  prior 
to  the  execution  sale,  and  induced  them  to  find,  as 
they  did,  a  general  verdict  for  the  defendant.  This 
was  clearly  wrong.  By  the  execution  sale  the  defen- 
dant was  divested  of  all  title  to  the  land  sold.  His 
possession  after  this  sale,  was  that  of  a  tenant  by  suf- 
ferance, without  color  of  title;  and  consequently  his 
possession  was  protected  only  to  the  extent  of  his  actual 
enclosures;  that  is,  his  enclosures  as  they  existed  for 
the  period  of  seven  years  before  the  commencement  of 
the  present  action. 

The  judgment   will   be   reversed,   and   the    case    be 
remanded  for  a  new  trial. 

Note.— It  will  be  seen  by  reference  to  2  Swan,  138,  that  this  case  has  here- 
tofore been  before  this  court,  and  was  adjudicated  upon  the  question  of  the 
statute  of  limitations  as  a  defense  to  the  action.—REP. 


John  W.  Bbioht  vs.  William  MoKnight  et  aJ. 


1.  GrUARANTT.  KoHce  to  guarantor.  An  absolute  present  guaranty,  complete 
ia  its  terms,  and  fixing  the  liability  of  the  guarantor,  takes  effect  fh>m  the 
moment  it  is  acted  on  by  the  guarantee  ;  and  no  notice  to  the  guarantor  of 
the  acceptance  on  the  part  of  the  guarantee  is  necessary  to  fix  the  liability." 
Thus,  where  on  a  written  contract  of  general  agency  for  the  sale  of  books, 
the  agent  contracts  for  a  consideration  stated  therein,  to  sell  said  books 
and  pay  to  the  principal  his  proportion  of  .the  proceeds  of  such  sale,  and 
the  guarantors  execute  thereon  their  guaranty  in  these  words  :  "  We  gua- 
ranty to [the  principal  ]  that  the  above  named [the  agent] 
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will  well  and  trnly  perform  all  hia  above  and  foregoing  undertakings  pur- 
suant to  the  tenor  and  effect  of  the  said  contract ;  * '  such  guarantors  are 
not  entitled  to  notice  of  the  acceptance  of  said  guaranty,  but  were  bound, 
in  de&ult  of  said  agent,  for  all  the  books  delivered  to  him  under  said  con- 
tract according  to  the  tenor  thereof,  from  the  time  said  principal  begun  to 
act  upon  inch  guaranty,  and  continued  so  bound  until  notice  to  said  priur 
cipal  that  they  would  be  no  longer  bound. 
2.  Same,  BuU  of  cmutrucHon  and  reawn  of  the  rule.  The  rule  of  law  govern-, 
ing  the  construction  of  undertakings  in  the  nature  of  a  guaranty,  is,  that 
the  words  of  the  guaranty  are  to  be  taken  as  strongly  against  the  guaran- 
tor as  the  sense  will  admit.  The  observance  of  this  rule  is  important  to 
the  trade  and  enterprise  of  ihe  country,  which  in  the  main,  depend  upon 
a  combination  of  the  labor  and  energy  of  those  who  have  not  means,  with 
the  credit  of  those  who  have ;  and  the  more  difficult  it  is  rendered  by  com- 
plicated rules  to  make  these  instruments  available,  the  less  confidence  will 
be  reposed  in  them,  and  the  credit  and  encouragement  they  afford  to  en- 
terprise and  industry,  will  be,  in  a  great  degree,  withdrawn.  There  is  no 
hardship  in  such  a  doctrine,  as  it  is  in  the  power  of  the  guarantors  to  make 
their  obligation  dependant  upon  any  condition  they  see  proper. 


FROH  LAWRENCE. 


The  plaintiff  in  error,  a  citizen  of  the  city  of  Lou- 
isville, Ky.,  entered  into  a  written  contract  with  one  Jas. 
H.  Moore,  by  which  said  Moore  became  the  general 
traveling  agent  of  the  plaintiff  in  error,  for  the  sale  of 
certain  books  described  in  said  contract,  which  were  to 
be  shipped  to  said  Moore  in  North  Oarolina,  and  sold 
there  or  wherever  else  said  Moore  might  be  able  to 
sell  them.  Under  the  contract,  Moore  was  to  receive 
a  portion  of  the  proceeds  of  the  sales,  and  to  remit 
the  balance  to  the  plaintiff  in  error  at  Louisville.  It 
was  understood  also  between  the  parties,  that  Moore 
was  to  procure  guarantors  for  the  foithful  performance 
of  said  agency,  and  to  that  end  the  plaintiff  in  error 
wrote  upon  the  paper  containing  the  contract,  the  fol- 
lowing instrument,  to  which    Moore  agreed   to  procure 
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the  required  signatures,  and  forward  the  same  to  the 
plaintiff  in  error  at  Louisville:  "We  guarantee  to 
John  W.  Bright  that  the  above  named  James  H.  Moore 
will  well  and  truly  perform  all  his  above  and  forego- 
ing undertaking,  pursuant  to  the  tenor  and  effect  of 
said  contract."  This  was  signed  by  the  defendants  and 
enclosed  in  a  letter  to  the  plaintiff  in  error,  in  which 
Moore  uses  these  words:  "Enclosed  you  will  find  our 
contract,  signed  as  requested."  Upon  receipt  of  the 
instrument  the  plaintiff  in  error  commenced  shipping 
to  Moore  the  books  mentioned  in  the  contract,  and 
which  Moore  appears  to  have  received  to  the  amount 
of  near  $1,000,  many  of  which  appear  to  have  been 
sold  by  him,  but  none  paid  for.  It  does  not  appear 
that  any  notice  was  given  to  the  defendants  of  the  ac- 
ceptance of  the  guaranty  by  the  plaintiff  in  error.  After 
waiting  for  several  years  in  vain  for  remittances  from 
Moore,  the  plaintiff  in  error  came  down  to  the  county 
of  Lawrence  where  the  guarantors  resided,  and  demanded 
payment  of  them,  which  being  refused,  he  instituted  in 
the  circuit  court  of  said  county,  this  action  on  the  case 
upon  the  guaranty.  At  the  October  Term,  1863,  of 
said  court,  the  cause  was  submitted  to  a  jury,  when 
there  was  a  verdict  and  judgment  for  the  defendants, 
from  which  the  plaintiff  appealed  in  error  to  this  court. 
The  part  of  the  charge  of  the  Court,  (Judge  Walker,) 
to  which  exception  was  taken,  sufficiently  appears  in 
the  opinion. 

KosE  and  Tinnon,  for  defendants  in  error: 
The  right  of  the  plaintiff  to  recover  fails  him  upon 
the  following  grounds: 
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It  will  be  observed  that  this  goaraoity  is  collateral 
in  its  character,  that  being  the  force  of  the  words, 
<^we  guaranty,"  as  well  as  the  intention  of  the  parties. 
To  make  this  conclusive  it  need  only  be  borne  in  mind 
that  the  contract  is  entirely  prospective  in  its  operation, 
depending  altogether  upon  fatnre  contingencies,  nnlimi- 
ted  as  to  the  time  when,  and  the  amount  of  books, 
were  to  be  tent  to  Moore.  In  fact,  other  contracts  are 
contemplated,  and  books  are  to  be  sent  and  sold  in  other 
States  as  Bright  and  Moore  may  agree.  We  think  this 
guaranty  cannot  be  regarded  in  any  other  light  than 
as  merely  a  general  letter  of  credit  to  Bright.  The 
courts  constantly  draw  a  very  clear  distinction  between 
guaranties  of  this  kind,  and  those  upon  fixed  and  cer- 
tain liabilities  already  incurred,  where  the  guarantors 
know  precisely  what  they  agree  to  pay.  The  cases 
cited  by  plaintiff's  counsel  will  be  found  to  be  of  this 
character. 

Then,  we  contend,  first,  that  to  entitle  the  plaintiff 
to  recover  he  must  aver  and  prove  notice  to  the  guar- 
antors, in  a  reasonable  time,  of  his  acceptance  of  their 
guaranty,  and  his  intention  to  act  upon  it.  That  this 
notice  of  acceptance  on  the  part  of  the  plaintiff  is  an 
absolute  condition  antecedent  to  any  legal  operation  of 
the  guaranty;  and  it  must  appear  that  the  same  was 
^ven  before  any  responsibility  can  attach  to  the  guar- 
antors under  the  guaranty. 

This  point  is  well  settled  in  many  adjudications  by 
the  highest  atithority.  The  doctrine|  is  discussed  in  the 
case  of  Douglass  vs.  BeynMsj  7  Peters,  113-127,  and 
again  in  the  same  case  in  12  Peters,  in  which  Mr. 
Justice  Story  declares  the  law  in  substance,  as  above 
12 
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set  forth.  The  same  point  is  affirmed  in  Bradley  vs. 
Ga/rey^  in  8  Greenl.,  234,  S.  P.  Adcook  vs.  Fleming^ 
2  Dey.  &  Battle,  226.  Clofrk  vs.  RuaseUy  7  Cranch, 
69-92.  Marshall  0.  J.,  in  Udmonson  vs.  Drake^  5  Pe- 
ters, 624,  and  Wilds  vs.  Savage^  1  Story,  22.  In  the 
case  of  Zee  vs.  Dick,  which  went  np  to  the  United 
States  Supreme  Court  from  West  Tennessee,  the  Court 
says :  ^'  When  the  guaranty  is  prospective  and  to  at- 
tach upon  future  transactions,  and  the  guarantor  unin- 
formed whether  his  guaranty  has  been  accepted  and 
acted  upon  or  not,  the  fitness  and  justice  of  the  rule 
requiring  notice  is  supported  by  considerations  that  are 
unanswerable."    10  Peters,  48-462. 

We  are  aware  there  may  be  cases  where  the  guaranty 
is  of  a  specific  existing  demand  by  a  promissory  note, 
or  other  evidence  of  debt,  where  the  guarantor  known 
precisely  what  he  guaranties,  and  the  exact  extent  of 
his  liability,  that  no  notice  is  necessary,  because  it  would 
be  useless;  Zee  vs.  Dick,  10  Peters.  But  the  Court 
says  that  doctrine  was  not  applicable  to  that  case,  nei- 
ther can  it  apply  to  this  by  any  sort  of  construction 
of  that  contract. 

Second:  To  entitle  the  plaintiff  to  recover,  this  be- 
ing a  continuing  or  standing  guaranty,  and  prospective 
in  its  intention,  under  which  an  indefinite  number  of 
shipments  were  to  be  made  to  Moore,  in  the  future, 
the  plaintiff.  Bright,  must  aver  and  prove  notice  to  the 
guarantors,  of  the  fact,  when  the  transactions  between 
him  and  Moore  were  closed,  and  of  the  nature  and 
amount  of  their  liability  under  the  guaranty. 

This  doctrine  is  declared  in  several  of  the  cases  be- 
fore, referred  to,  both  by  Story  and  Marshall ;  but  the 
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case  of  Douglass  ys.  Beynolds^  7  Peters,  118-127,  may 
suffice,  under  the  third  instruction  asked  for  in  that 
case  in  the  court  below. 

These  are  the  cases  relied  on  in  the  court  below, 
and  we  think  there  can  be  no  error  in  the  charge  of 
his  Honor,  the  circuit  judge.  That  being  so,  the  find- 
ing of  the   jury  is  correct. 

M.  S.  Fbiebson,  for  the  plaintiff  in  error,  said: 
1.  We  admit  there  is  a  class  of  cases  which  decide, 
and  decide  correctly,  that  a  mere  letter  of  credit,  or  . 
offer,  or  proposition  to  guaranty  the  performance  of  a 
contract  thereafter  to  be  made  and  entered  into,  is  not 
binding  upon  the  guarantor  until  accepted,  and  notice 
of  the  acceptance  given.  10  Peters,  Lee  vs.  DioJc^  482, 
474-5,  15  Con.  R.,  206  to  17.  Douglass  et  al.  vs.  Rey- 
nclds  et  al.,  7  Peters'  Rep.,  113.  WUds  vs.  Swoage^  1 
Story's  R.,  22.  Adams  vs.  Jmes^  12  Peters'  R.,  207. 
4  Greenl.,  R.,  626.    Story  on  Con.,  §  878. 

2.  K  the  proposition  comes  from  the  guarantee,  as 
in  this  case,  and  the  same  is  accepted  and  entered  into 
by  the  guarantor,  it  constitutes  a  good  and  binding 
guaranty,  without  any  notice  of  acceptance  from  the 
guarantee,  because  there  is  in  such  a  case,  a  meeting 
of  minds,  and  a  perfect  agreement  and  contract  is  en- 
tered into.  PMUon  vs.  Va/n,  Mevtass^  Burrow's  Rep., 
1663.  Hoi.  L.  C,  194,  195.  Calhaim  et  al.  vs.  Danff- 
son.  4  Eng.  L.  and  Eq.  R.,  378.  Story  on  Con.,  §  384, 
et  seq. 

3.  A  guaranty  of  a  contract,  the  terms  of  which 
are  all  agreed  upon  between  the  parties  at  the  time 
of  executing  the  same,  is  binding  as  an  actual  present 
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guaranty,  and  requires  no  notice  of  acceptance.  Zeevs. 
Dick,  10  Peters'  R,  482-495.  15  Oon.  R,  406,  414. 
Wilds  vs.  Smage,  1  Story's  K.,  22.  Brud  vs.  HUXboon, 
7  Oon.  R,  528.  Whiim^  vs.  Orod,  24  Wend.  R,  82. 
Jaohson  vs.  Lovdes,  7  Blackf.  R.,  526.  2  Bouv's.  Inst, 
p.  66.     Yamleefr  vs.  Orawfard,  2  Swan. 

4.  But  suppose  the  Court  should  be  of  opinion  that 
this  guaranty  belonsrs  to  that  class  of  cases  which  re- 
quire notice  to  be  given  to  the  defendants  before  they 
are  bound  by  it,  still,  in  this  case,  it  is  clear  that  the 
defendants  knew  it  was  accepted  and  acted  upon  by 
the  plaintiff.  The  principal,  Moore,  and  these  guaran- 
tors, lived  in  the  same  town.  Moore  was  also  living 
in  the  house  of  one  of  the  guarantors  at  the  time,  and 
continued  to  live  there  until  after  the  first  lot  of  books 
was  delivered.  They  furnished  him  a  carryall  to  take 
them  off;  and .  McKnight's  letter  to  Garvin  shows  they 
knew  all  about  the  plaintiff's  acting  under  this  guaranty; 
and  Moore's  letter  to  Bright  says,  "you  will  find  our 
contract  enclosed,  signed  as  requested."  And  an  accep- 
tance and  notice  thereof,  may  be  established  as  well 
from  circumstances  as  direct  proof,  and  so  the  court 
told  the  jury,  and  their  finding  for  the  defendants  is 
against  both  the  law  and  evidence  in  the  case.  15 
Conn.,  206,  457.    2  Am.  L.  C,  70-^2. 

Cabuthees,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  upon  a  written  guaranty. 

In  1847  James  M.  Moore  entered  into  a  written 
contract  with  the  plaintiff,  to  act  as  general  agent  ia 
selling  "Bright's  Family  Practice"  and  "Parley's  An- 
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nnals,"  in  the  State  of  North  Carolina  or  any  other  part 
of  the  country.  He  bound  himself  to  pay  to  the  plaintiff 
three  dollars  for  each  Yolume  of  the  first  named  work, 
and  seventy-five  cents  for  the  second,  that  might  be 
famished  him,  and  not  to  sell  the  said  works  higher 
than  five  dollars  for  the  former,  and  one  dollar  and 
twenty-five  cents  for  the  latter,  per  volume.  The  dif- 
ference between  the  two  sums  was  to  be  his  profit  and 
compensation.  The  plaintiff  was  not  willing  to  trust 
Moore,  but  required  of  him  responsible  sureties,  and 
wrote  upon  the  back  of  the  contract  between  them  the 
following  guaranty,  which  was  to  be  signed  by  solvent 
men  and  returned  to  him  by  Moore:  "We  guaranty 
to  John  W.  Bright  that  the  above  named  James  H. 
Moore  will  well  and  truly  perform  all  his  above  and 
foregoing  undertakings,  pursuant  to  the  tenor  and  effect 
of  said  contract."  This  was  signed  by  the  defendants 
and  enclosed  by  Moore  in  a  letter  to  the  plaintiff  at 
Louisville,  Ky.,  in  which  he  says,  "enclosed  you  will 
find  our  contract,  signed  as  requested." 

Whereupon  the  plaintiff  commenced  delivering  books 
to  Moore  at  Lawrenceburg,  Tenn.,  where  the  defendants 
resided,  of  which  they  had  knowledge^  Upon  the  fiEul* 
ure  of  Moore  to  pay  for  the  books,  being  irresponsible 
himself  on  account  of  insolvency,  this  action  was  brought 
upon  the  guaranty. 

The  question  of  law,  made  in  the  afrgument,  is 
whether  the  undertaking  of  the  defendants  was  of  such 
a  character  as  to  bind  them,  without  notice  of  accep- 
tance by  the  plaintiff? 

Upon  this  point  the  circuit  judge  charged  the  jury, 
"that  the  paper  read  in  evidence  as  the  foundation  of 
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the  action,  did  not,  on  its  face,  purport  to  be  an  ori- 
ginal or  absolute  undertaking,  but  that  it  was  a  co- 
lateral  or  conditional  undertaking  on  the  part  of  the  de- 
fendants, that  they  hare  bound  themselves  as  guarantors 
that  Moore  would  perform  his  contract  with  the  plain- 
tiff," and  that,  in  such  case,  the  liability  of  the  guaran- 
tors could  only  be  fixed  by  notice  from  the  plaintiff, 
^^  that  he  had  accepted  the  guaranty  and  would  act  ujfon 
it." 

He  gives  cases  in  which  acceptance  and  notice  might 
be  presumed.  But  the  case  must  turn  upon  the  cor- 
rectness of  the  legal  proposition  so  distinctiy  announced 
to  the  jury,  and  which  must  have  controlled  their  ver- 
dict. 

We  cannot  concur  in  the  construction  and  effect 
given  by  his  Honor  to  the  instrument  in  question,  from 
which  the  necessity  of  notice  of  acceptance  to  the  gua- 
rantors, in  order  to  bind  them,  is  made  to  result  as  a 
consequence. 

This  branch  of  the  law  came  up  and  was  consid- 
ered by  us  at  last  term,  in  the  case  of  Vanleer  vs. 
Oranxfbrdy  3  Swan,  117.  That  case  was  elaborately 
discussed,  and  involved,  as  it  was  argued,  the  whole 
doctrine  on  this  subject.  But,  inasmuch  as  we  con- 
sidered that  notice  of  acceptance  was  in  effect,  if  not 
in  fact,  given  to  the  guarantor,  there  was  no  express 
decision  of  the  exact  point  now  presented,  and  on  which 
this  case  must  turn. 

In  that  case,  however,  it  is  said,  "that  if  the  case 
depended  alone  upon  the  original  guaranty  of  the  26tli 
of  January,  1849,  which  was  enclosed  in  a  letter  from 
the  plaintiff  in  error  to  Lanier,  it  might  be  very  plau- 
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siblj  maintained,  npon  the  construction  of  that  instra- 
ment,  that  any  person  who  hired  slaves  to  Lanier, 
pursuant  to  its  terms,  and  upon  its  faith,  might  sup- 
port an  action  against  the  guarantor,  without  showing 
any  thing  more  than  simply  that  he  had  acted  upon  it." 

That  instrument  was  in  these  words :  '^  I  do  hereby 
guaranty  the  payment  of  any  contract  that  Sam  Lanier 
may  make  for  the  hire  of  negroes  during  the  year 
1849,  to  be  used  at  his  iron  works  or  any  iron  works 
in  which  he  may  be  interested  in  Decatur  or  Perry 
county,  Tennessee." 

If  that  would  have  been  held  to  be  obligatory  with- 
out notice  of  acceptance,  as  was  clearly  intimated, 
if  the  case  had  required  it,  there  can  surely  be  no 
doubt  about  the  case  now  before  us.  We  are  aware, 
as  stated  in  that  case,  of  the  great  and  irreconcilable 
conflict  of  the  most  respectable  authorities  upon  this 
question.  Some  of  them,  both  English  and  American, 
and  among  others,  the  Supreme  Court  of  the  United 
States,  in  Douglass  vs.  Reynolds^  7  Peters,  113,  seem  to 
have  established  the  doctrine,  that  the  liability  of  gfuar- 
autors,  depends  upon  principles  analogous  to  those  which 
apply  to  endorsers;  and  that  the  principles  of  com- 
mercial law  so  far  apply  as  that  notice,  or  at  least, 
knowledge  of  the  acceptance  of  the  guaranty,  and  the 
demand  upon,  and  failure  of  the  principal  to  pay,  are 
conditions  necessary  to  fix  the  liability  of  the  guaran- 
tor. On  the  other  hand,  there  is  a  strong  current  of 
authorities,  both  here  and  in  England,  holding  the  true 
doctrine  to  be,  that  ^^an  absolute  present  guaranty, 
complete  in  its  terms,  and  fixing  the  liability  of  the 
guarantor,  takes  effect  as  soon  as  it  is  acted  upon.     2 
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Bouv.  Inst.,  56.  Amer.  Leading  Oases,  with  Hare  & 
Wallace's  notes,  2  vol.,  83  to  100;  where  the  cases  are 
collected. 

We  think  this  latter  doctrine  is  based  npon  sounder 
reason,  and  better  calculated  to  effectuate  the  true  mean- 
ing and  understanding  of  the  parties,  and  accomplish 
the  ends  of  justice. 

These  instruments  are  extensively  used  in  the  com- 
mercial world,  and  large  credits  and  advances  are  made 
upon  the  faith  reposed  in  them,  in  the  various  forms 
which  they  assume,  as  letters  of  credit,  guaranties,  &c. 

It  is  important  to  trade  and  enterprise,  which  very 
often,  if  not  most  generally,  depends  upon  a  combina- 
tion of  the  labor  and  energy  of  those  without  means 
with  the  credit  of  those  who  have  them.  The  more 
difficult  it  is  rendered  to  make  these  undertakings 
avidlable,  by  complicated  rules  of  notice,  demand,  &c., 
the  less  confidence  will  be  reposed  in  them,  and  the 
credit  and  encouragement  they  afford  to  the  enterpri- 
sing and  industrious,  will  be  in  a  great  measure  with- 
drawn. 

In  pursuance  of  this  view,  it  was  decided  by  the 
Supreme  Court  of  the  United  States  in  Drmnmond  vs. 
Prv^mom^  12  Wheaton,  515,  that  a  guarantor  shall  be 
held  bound  to  the  full  extent  of  what  appears  to  be 
his  engagements,  and  the  rule  in  expounding  these  un- 
dertakings is,  that  the  words  of  the  guaranty  are  to  be 
taken  as  strongly  against  the  guarantor  as  the  sense 
will  admit.  Fell  on  Guaranty,  ch.  5,  p.  127.  12 
East,  227. 

No  injury  can  result  from  this  doctrine,  as  it  is  in 
Uie  power  of  guarantors  to   make  their   obligation  de- 
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pendent  upon  notice,  demand,  or  any  otber  condition 
they  see  proper,  for  their  own  protection  and  safety. 

It  wonld  be  difficult  to'  select  words,  more  direct, 
positive  and  unconditional,  than  those  used  in  the  pre- 
sent case.  The  contract  of  Moore  was  before  them, 
set  out  in  all  its  terms,  and  their  undertaking  written 
upon  it  with  express  reference  to  its  contents. 

It  is  then,  an  absolute  present  guaranty,  complete 
in  its  terms,  and  took  effect  as  soon  as  it  was  acted 
upon  by  the  plaintiff,  to  the  extent  of  all  the  books 
delivered  and  not  accounted  for  by  Moore.  It  was  not 
limited  to  any  particular  number  of  books,  or  books  to 
be  delivered  in  any  specified  time,  so  as  to  make  it  a 
limited  guaranty,  but  it  extended  to  all  that  might  be 
delivered  under  that  contract,  and  was  therefore,  what 
is  called  a  continuing  guaranty.  In  such  a  case,  the 
defendants  would  be  bound  until  they  gave  notice  to 
the  plaintiff  that  they  would  be  no  longer  liable. 

We  held  at  the  present  term,  in  the  case  of  WMte 
vs.  Stacker^  that  the  defendant  was  bound  without  any 
notice,  upon  this  instrument:  ^'High  Point,  Ky.,  Jan. 
22,  1848.  To  all  whom  this  may  concern.  This  is 
to  certify  that  I  have  agreed  to  go  Dr.  J.  B.  Wil- 
liams' security  for  the  hire  of  all  the  negroes  he  may 
be  able  to  obtain  by  this  letter  of  credit,  for  the  year 
1848.  Said  hands  to  be  employed  at  West  Point  Fur- 
nfKse,  Decatur  county,  Tenn.  John  Stacker." 

Upon  the  faith  of  this  guaranty,  or  letter  of  credit, 
Williams  hired  negroes  of  Jonathan  White,  and  execu- 
ted his  note  with  John  Stacker,  guarantor.  No  notice 
was  given  to  Stacker  by  White  of  the  acceptance  of 
the  guaranty.      Williams  &iled,  and  Stacker  was  sued 
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by  White.  We  held  him  liable  by  his  guaranty.  The 
case  before  us  must  be  governed  by  the  same  principle. 
The  instructions  then,  given  by  his  Honor  to  the 
jury,  in  the  interpretation  and  construction  of  the  in- 
strnment  sued  upon  in  this  case,  were  erroneous ;  and 
for  this  the  judgment  will  be  reversed,  and  a  new  trial 
be  granted. 


James  Bbownlow  v8.  Mabtin  Jones. 


Limitation.  AetioM  on  theetue  for  libel.  An  action  on  the  case  for  libel,  is. 
by  the  statute  of  limitations  of  Tennessee,  barred  after  three  years  from 
the  publication  of  said  libel. 


FROM  oiuss. 


This  is  an  action  on  the  case  for  libel,  brought  by 
Brownlow  against  Jones  in  the  circuit  court  of  Giles, 
where  at  the  December  Term,  1853,  (Mabtin,  Judge, 
presiding,)  there  was  a  verdict  for  the  defendant,  fronv 
which  the  plaintiff  appealed  in  error.  It  was  submit- 
ted as  an  agreed  case  to  this  court  upon  the  question 
of  the  statute  of  limitations,  under  the  following  agree- 
ment, signed  by  the  counsel  respectively:  "It  is  agreed 
by  the  parties  on  both  sides,  that  if,  for  an  action  for 
libel  the  statute  of  limitations  is  three  years  or  a  longer 
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time,  then  this  cause  shall  be  reversed  and  remanded 
for  a  new  trial;  but  if  the  statute  of  limitations  for 
actions  of  libel  is  for  a  shorter  time  than  three  years, 
then  this  cause  shall  be  affirmed." 

Jones  and  Walker  for  the  plaintiff. 

M.  S.  Feierson,  ELDRmoE  and  Lesteb,  for  the  de- 
fendant. 

Cabuthers,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  for  libel,  or  written 
defamation. 

By  the  agreed  case,  a  single  point  of  law  is  pre- 
sented for  our  decision,  and  that  is,  whether  the  limi- 
tation of  such  action  is  three  years  or  six  months? 

This  must  depend  upon  the  proper  construction  of 
our  act  of  limitations  of  1715,  ch.  27,  §  5.     0.  &  N.,  439. 

The  words  are,  (so  far  as  it  is  necessary  for  this 
enquiry,)  "actions  upon  the  case,  actions  of  debt  for 
arrearages  or  rent,  actions  of  detinue,  replevin  and  tres- 
pass qaa/re  da/usum  fregU^  shall  be  brought  within  three 
years  next  after  the  cause  of  such  action  or  suit,  and 
not  after;  and  the  actions  of  trespass,  assault  and  bat- 
tery, wounding,  imprisonment,  or  any  of  them,  within 
one  year.  *  *  *  *  And  the  said  action  on  the  case 
for  words,  within  six  months  after  the  ratification  of 
this  act,  or  within  six  months  after  the  words  spoken, 
and  not  after." 

This  act  differs  but  little  from  that  of  21  James  I, 
ch.  16,  §  3,  and  was  doubtless  copied  from  it  with  such 
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changes  as  were  considered  proper  by  the  Legislature, 
in  view  of  the  diflference  in  the  condition  of  the  country 
and  wants  and  interests  of  society  in  this  and  the  mo- 
ther country.  The  most  prominent  alteration  is  the 
shortening  of  the  time  for  the  bar  of  all  actions.  But 
the  change  in  relation  to  this  subject,  consists  in  this, 
that  the  English  act,  in  prescribing  the  time  in  which 
actions  upon  the  case  shall  be  brought,  actions  of  slan- 
der are  excepted,  thus:  ^Hhe  said  actions  upon  the 
case,  other  than  for  slander,"  to  be  brought  in  six 
years,  and  the  said  action  on  the  case  for  words,  within 
two  years  next  after  the  words  spoken,  and  not  after;" 
whereas,  in  our  act  no  such  exception  is  made.  Oar.  & 
Nich.,  Y70. 

It  is  said  that  this  is  an  open  question  in  this  State, 
but  that  it  came  directly  before  the  Supreme  Court  of 
Mississippi  in  the  case  of  Menter  vs.  Stewart^  2  Howard, 
698,  and  was  distinctly  decided  in  the  opinion  of  that 
court,  delivered  by  Chief  Justice  Sharkey :  with  every 
respect  for  the  adjudications  of  that  court  and  the  able 
jurist  who  wrote  the  opinion,  we  cannot  concur  in  it, 
imless  it  is  founded  on  the  peculiar  phraseology  of  the 
Mississippi  statute.  That  is  copied,  so  far  as  this  ques- 
tion is  concerned,  from  the  English  act  of  21  James  I, 
except  that  the  time  is  changed  from  two  to  one  year. 
It  will  be  observed  that  there  is  this  striking  difference 
between  both  the  English  and  Mississippi  statutes  and 
ours,  in  this,  they  expressly  except  the  action  of  slander 
out  of  the  limitation  for  other  actions  on  the  case,  and 
aft;erwards  prescribe  a  limitation  for  that  action.  Our 
act  of  1715  makes  no  such  exception,  but  leaves  the 
provision  to  operate  upon  all  actions  on  the  case,  which 
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of  cooTBe,  embraces  actions  for  slander,  as  well  verbal 
as  written;  and  the  time  for  the  bar  would  be  three 
years  for  any  kind  of  slander  if  it  were  not  for  the  ex- 
ception made  at  the  close  of  the  section,  of  actions  for 
words  spoken,  which  are  limited  to  six  montlis.  We 
think  this  distinction  between  verbal  and  written  de&- 
mation  is  founded  on  good  reasons.  Actions  for  this 
offence,  involving  character  as  they  do,  generally  stir 
np  <and  excite  families,  and  agitate'  and  disturb  the 
harmony  of  whole  communities.  They  are  only  coun- 
tenanced for  the  protection  of  character  against  the  vile 
defamer,  by  holding  over  him  the  terrors  of  tlie  law  in 
its  action  upon  his  property,  in  the  way  of  damages, 
and  the  exposure  of  his  infamy  by  a  public  investiga- 
tion, instead  of  leaving  the  injured  party  to  avenge  his 
own  wrongs  by  personal  violence,  endangering  the  peace 
of  society  and  the  lives  of  citizens.  For  these  reasons, 
the  courts  are  opened  to  the  injured  party  to  pursue 
this  peaceful  remedy  for  the  redress  of  his  wrongs,  and 
the  punishment  of  the  offender.  But  as  slander  by 
words  spoken,  is  supposed  to  be  less  injurious  to  repu- 
tation on  account  of  the  excitement  in  which  it  gene- 
rally originated,  and  the  less  permanent  and  enduring 
form  in  which  it  is  propagated;  and  because  it  must  be 
made  out  by  the  recollection  of  witnesses,  it  is  proper 
to  prescribe  a  shorter  time  for  an  action  upon  it,  than 
where  it  is  perpetuated  by  writing.  In  the  latter  case, 
there  is  no  danger  from  time  and  the  failure  of  me- 
mory, in  making  out  the  offense  correctly.  It  does 
not  rest  upon  the  frail  recollection  and  excited  feelings 
of  friends  or  foes,  by  which  danger  of  perjury  and  in- 
justice is  created.    It  may  also  be  remarked,  that  slander 
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by  words  spoken  is  apt  to  gain  immediate  publicity,  and 
reach  the  ears  of  the  party  injured,  when  written  slander 
may  be  for  a  time  concealed,  and  be  so  managed  as  not 
to  come  to  the  knowledge  of  the  person  slandered  in  so 
short  a  time.  The  wounds  thus  inflicted  may  be  more 
lasting,  as  they  are  preserved  and  perpetuated  in  an 
enduring  form,  while  defamatory  words  are  easily  forgot- 
ten, and  are  liable  to  pass  off  with  their  consequences, 
into  speedy  oblivion. 

We  think,  then,  that  there  are  good  reasons  to 
suppose  that  a  distinction  >  was  intended  to  be  made 
between  the  two  forms  of  slander,  as  to  the  time  of 
limitation,  and  that  the  language  of  the  act  should 
have  the  plain,  ordinary  meaning  of  the  words  used, 
given  to  it. 

In  thus  holding,  we  are  not,  as  is  the  case  under  the 
Mississippi  act,  forced  into  the  absurdity  of  deciding  that 
there  is  no  limitation  for  actions  for  written  slander. 
That  would  have  been  the  result  there,  of  holding  that 
the  limitation  was  confined  to  cases  of  verbal  slander, 
because  all  actions  of  slander  were  expressly  excepted 
out  of  the  bar  prescribed  for  actions  on  the  case  gene- 
rally, and  the  only  limit  at  all  upon  suits  for  slander  of* 
any  kind,  was  that  for  "words  spoken."  To  avoid  this 
apparent  absurdity,  the  Court  there  was  forced  to  hold, 
that  unless  the  term,  "words  spoken,"  included  also, 
"  words  written,"  there  was  no  limitation  of  actions  for 
the  latter. 

Judge  Sharkey  remarks  in  the  case  before  cited, 
"either  this  section  must  apply  to  the  case,  or  there  is 
no  limitation  at  all,  for  it  is  clearly  excepted  out  of  the 
operation  of  the    fourth    section,"   which  prescribes    the 
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limitation  for  actioDs  on  the  case,  and  excepts  all  actions 
for  slander. 

We  are  referred  to  several  cases  in  the  English  Re- 
poiis,  and  the  opinions  of  elementary  writers  on  this 
(question,  which  conflict  with  the  case  relied  upon  in  2 
Howard;  but  as  our  judgment  is  founded  upon  the  pe- 
culiar provisions  of  our  own  statute,  it  is  unnecessary 
liere  to  notice  them. 

We  are  not  called  upon,  under  our  act  to  resort  to 
any  forced  construction  of  the  language  used  by  the 
legislature,  to  avoid  the  novel  conclusion  that  one  civil 
action,  and  that  for  the  worst  of  slander,  is  left  without 
any  limitation,  which  was  the  necessity  forced  upon  the 
Court  in  Mississippi.  Our  act  is  plain,  sensible  and 
consistent.  It  fixes  the  limitation  of  all  actions  on  the 
case  at  three  years,  with  a  single  distinct  exception  of 
an  action  on  the  case  for  slanderous  words  spoken,  or 
verbal  slander,  which  must  be  brought  in  six  months. 
There  is,  then,  no  conflict  between  us  and  the  Supreme 
Court  of  Mississippi,  as  there  is  a  substantial  difference 
between  our  act  and  theirs. 

The  conclusion  then  is,  that  civil  actions  for  a  libel, 
or  written  slander,  fall  under  the  general  limitation  qf 
tliree  years,  which  applies  to  all  other  actions  on  the 
case,  with  the  single  exception  above  stated. 

The  judgment  will  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 
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Ked  Kivbr  Bridge  Company  vs.  Ma.tor  and  Aldermen  of 
Clarksyille. 


Franchtsb.  Oontraei.  CantUtutional  law,  A  grant  by  charter,  from  the 
LegiBlatare,  of  an  ezelaeive  right  to  baild  a  toll  Mdge  within  certain 
limits,  although  a  contract,  is  such  an  exclusive  right  as  mnst  yield  to  the 
public  interest,  and  the  franchise  acquired  under  it  may  be  taken  for  the 
public  use  upon  just  compensation  being  paid  therefor,  without  violating 
aaid  contract  or  impairing  its  obligation  in  the  sense  of  the  constitation. 


FROM  MONTOOMERT. 


In  1829  the  Legislature  granted  to  the  plaintiflEs  the 
right  to  erect  a  bridge  across  Ked  river  at  the  town  of 
ClarksYille,  with  the  usual  power  to  exact  tolls  of  per- 
sons crossing  the  bridge,  and  stipulated  in  the  charter 
that  no  other  toll  bridge  should  be  at  any  time  erected 
within  one  half  mile  of  the  plaintiff's  bridge.  The 
plaintiffs  erected  their  bridge  at  the  place  designated  in 
the  charter,  and  continued  to  exact  tolls  of  persons  cross- 
ing it  until  the  commencement  of  this  suit.  In  1847 
the  Legislature  authorized  the  municipal  authorities  of 
the  town  of  ClarksYille  to  purchase  the  plaintiff's  bridge, 
or  to  erect  a  free  bridge  near  to  the  same.  The  corpo- 
ration commenced  building  their  bridge  within  a  few 
feet  of  the  plaintiff's  bridge,  whereupon  he  filed  this 
bill  in  chancery  at  Clarksville,  praying  an  injunction 
against  the  erection  of  said  free  bridge,  and  asking 
compensation  for  the  damage  sustained  thereby.  The 
Chancellor,  (Judge  Bbien,)  dismissed  the  bill,  and  com- 
plainants appealed  to  this  court. 
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Heitbt  a  Shaoklkfobd,  F.  B.  Fogg  and  Kimble,  for 
complainants. 

Meigs  and  Baiut,  for  the  respondents. 

MoEiNinsT,  J.,  delivered  the  opinion  of  the  conrt. 

In  view  of  all  the  facts  of  this  particular  case,  we 
think  the  complainant  is  entitled  to  compensation  as 
prayed  in  the  bill.  Whether  or  not  the  charter  granted 
to  the  complainant  contains  the  exclusive  right  alleged 
in  the  bill,  and  admitted  in  the  answer^  does  not  cer- 
tainly appear,  nor  is  it  important  to  enquire  how  the 
&ct  is,  with  a  view  to  the  decision  of  the  present  case. 
For,  assuming  that  it  does,  still  we  think  it  clear  that 
such  exclusive  right  must  yield  to  the  public  interest. 
And,  admitting  the  grant  to  be  a  contract,  and  that  it 
is  inviolable,  yet  to  hold  that  the  property  or  franchise 
acquired  under  it  may  be  taken  for  public  use  ^'upon 
just  compensation  being  made  therefor,"  is  not  to  violate 
or  impair  the  contract,  in  the  sense  of  the  constitution. 

The  proof  in  this  record  establishes,  that  the  bridge 
of  the  complainant  was  amply  sufficient  for  the  accom- 
modation of  the  public,  and  that  the  sole  and  avowed 
object  of  the  erection  of  a  free  bridge,  within  a  few  feet 
of  the  former,  was  to  divert  the  whole  travel  from  it, 
and  thereby  destroy  its  value,  under  a  belief  that  the 
inducement  held  out  to  the  public  by  a  free  bridge 
would  greatly  promote  the  local  interests  of  the  town  of 
darksville. 

It   is    manifest   that  the  erection   of  a   free  bridge, 

under  the  circumstances  of  this  case,  amounts  to  a  total 
18 
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destruction  of  the  franchise  granted  to  the  complainant, 
in  principle  and  in  effect.  The  site  and  stmctnre  of  the 
old  bridge  might  as  well  have  been  taken  and  appropri- 
ated to  the  use  of  the  new  one;  and,  while  we  concede 
that  this  might  be  done,  and  likewise  concede  that  the 
grant  to  the  defendants  must  be  regarded  as  sufficient 
evidence  that  the  public  interest  required  that  it  should 
be  done;  yet,  we  hold  that  it  could  only  be  done  upon 
the  condition  of  making  ^^just  compensation"  to  the 
complainant  for  the  franchise  thus  destroyed. 

It  follows,  therefore,  that  the  defendants  must  account 
for  the  reasonable  value  of  the  complainant's  bridge  at 
the  time  of  the  completion  of  the  free  bridge. 

The  decree  will  be  reversed,  and  an  account  ordered. 


John  Mason  vs.  Samuel  Vance. 


~  I.  Evidence.  In  an  action  for  replevin  offainst  tffieer  for  property  taken  wider 
execution.  When  a  defendant  in  an  execation  which  is  prima  fade  rcgfular 
and  valid,  brings  his  action  of  replevin  against  an  officer  for  property  le- 
vied upon  by  virtue  of  said  execution,  he  cannot  show  in  support  of  said 
action  that  the  judgment  upon  which  the  execution  was  founded  has  been 
paid.  If,  indeed,  such  be  the  fact,  the  debtor  must  resort  to  his  remedy  by 
petition  for  a  eupereedeae,  and  the  issue  of  payment  must  be  tried  with  the 
creditor,  and  not  with  the  cfficer^  who  looks  only  to  the  process  in  his 
hands. 

2.  Process.  Shmiff.  When  an  execution  issued  by  a  court  having  jurisdic- 
tion of  the  subject,  is  regular  and  valid  upon  its  face,  the  simple  duty  of 
the  officer  into  whose  hands  it  is  placed,  is  to  execute  the  writ,  as  by  it  he 
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is  commanded ;  lie  is  neither  bound  or  permitted  to  enquire  after  the  judg- 
ment, for  his  office  in  this  respect,  is  ministerial  only. 


FROM  CiLNNON. 


The  defendant  in  error,  as  sheriff  of  the  county  of 
Cannon  levied  an  execution  regular  and  valid  upon  its 
face,  upon  a  filly  the  property  of  the  plaintiff  in  error 
who  was  the  defendant  in  the  execution.  The  plaintiff 
in  error  brought  this  action  of  replevin  against  the  de- 
fendant to  recover  the  property  so  levied  upon ;  and  at 
the  trial  of  said  action  in  the  circuit  court  of  Cannon, 
offered  to  prove  that  the  judgment  upon  which  said 
execution  was  founded  had  been  paid.  This  evidence 
was  excluded  by  his  Honor,  (Judge  Mabohbanks,  presi- 
ding,) and  there  was  a  verdict  and  judgment  for  the 
defendant,  from  which  the  plaintiff  appealed  in  error. 

C.  B.  Davis,  for  the  plaintiff,  cited  act  of  1836,  ch. 
17,  §  7.    Eason  vs.  Ownmmgay  10  Humph.,  210. 

6.  W.  Thompson,  for  defendant,  cited  4  Yerg.,  186. 
10  Yerg.,  254.  2  Swan,  292.  4  Humph.,  48-60.  Nich. 
Sup.,  243. 

Totten,  J.,  delivered  the  opinion  of  the  court. 

Replevin.  Tlie  defendant,  as  sheriff  of  Cannon  county, 
held  executions  in  favor  of  one  L.  A.  Kincannon,  against 
the  plaintiff,  and  levied  the  same  on  a  filly,  the  property 
in  question.  The  plaintiff,  by  the  present  suit,  caused 
the  property  to  be  replevied,  and  at  the  trial,  offered  to 
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prove  in  support  of  his  action,  that  the  judgment  on 
which  said  executions  were  founded,  had  been  paid  and 
satisfied  before  the  same  were  issued.  The  evidence  was 
rejected. 

There  was  judgment  for  the  defendant,  and  plaintiff 
appealed  in  error  to  this  court. 

The  evidence  was  properly  rejected.  When  an 
execution,  issued  by  a  court  having  jurisdiction  of  the 
subject,  is  regular  and  valid  upon  its  face,  the  simple 
duty  of  the  oflBicer  is,  that  he  execute  the  writ,  as  by  it 
he  is  commanded.  He  is  not  bound  to  enquire  after 
the  judgment,  or  whether  the  same  has  been  satisfied; 
nor  is  he  permitted  to  do  so,  for  his  ofBce  in  this  re- 
spect, is  merely  ministerial.  MJmdge  vs.  Ednowrd^^  1 
Swan's  E.,  426. 

This  is  a  settled  doctrine,  and  by  it  the  officer  is 
protected  in  the  execution  of  his  office,  and  may  also  be 
enforced  to  perform  it. 

Now,  in  the  present  case,  the  executions,  which 
appear  to  be  regular  and  valid,  afford  a  complete  pro- 
tection to  the  officer,  and  entitle  him  to  the  judgment 
of  the  court,  that  the  property  levied  upon  by  him  be 
restored  to  his  possession,  and  be  subject  to  said  execu- 
tions. 

If,  indeed,  the  judgments  have  been  paid,  the  remedy 
of  the  debtor  is  by  petition  for  a  supersedeas^  by  which 
the  execution  will  be  legally  suspended,  until  further 
action  of  the  court. 

The  issue  of  payment  must  be  with  the  creditor,  and 
not  with  the  officer,  who  looks  only  to  the  process  in  his 
hands. 

Judgment  affirmed. 
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Lybakdek  McGavook  vs.  a.  J.  Wood  et  dl.. 

1.  Sl^tk.  AeUon  an  a  warrafUy  of  wimdn^u,  Meamn  of  daxMgu*  In  an  ac- 
tion npon  a  contract  of  warranty  of  sonndnefls  of  a  dave,  the  mle  is,  that 
the  damages  consiBt  of  the  diflference  between  the  value  of  the  property  at 
the  time  and  place  of  the  sale,  if  Bonnd,  and  its  value  in  its  unsound  state. 
To  this  may  be  added  the  expenses  of  keeping,  nursing  and  medical  atten- 
tion, if  it  be  shown  that  the  vendee  offered  to  restore  the  property  before 
these  expenses  were  incurred.  If  he  Ml  to  do  this,  he  can  only  recover  in 
a  suit  upon  the  contract,  according  to  the  foregoing  rule. 

2.  SuUOB.  Smm.  Bame,  Where  a  slave  is  sold  and  purchased  to  be  taken 
south  or  elsewhere  for  sale  or  service,  and  after  said  journey  an  action 
is  brought  by  the  vendee  against  the  vendor,  upon  his  warrant  of  sound- 
ness, there  is  no  rule  which  authorizes  the  plaintiff  to  recover  in  said  action, 
the  expenses  of  said  slave  in  making  said  trip. 

3.  EviDBKCB.  MtatUmg  af  i»Une9U9.  The  meaning  of  a  witness  on  a  jury  trial, 
is  a  matter  for  the  judgment  of  the  jury,  to  be  judged  of  by  the  language 
used ;  and  it  is  error  for  the  court  to  undertake  to  interpret  it 


VBOM  WILLIAMSON, 


This  was  an  aetion  brought  by  Wood  and  brother 
againBt  McGavock  in  the  circuit  court  of  Williamson,  on 
a  warranty  of  soundness  of  a  slave  purchased  by  them 
of  McOavock.  The  part  of  Judge  Baxter's  charge 
excepted  to  is  given  in  the  opimon.  The  plaintiffs  pur- 
chased the  slave  for  the  southern  market  for  $700,  and 
sold  her  in  Alabama  for  $960.  Soon  afterwards  the 
slave  was  returned  to  them  as  unsound,  and  they  re- 
funded the  purchase  money  and  brought  the  slave  back 
to  Williamson,  where  they  had  purchased  her,  and  com- 
menced this  action  against  McGavock  upon  the  warranty, 
claiming  also  compensation  in  damages  for  their  neces- 
sary nursing  and  medical  attention  to  said  slave,  and  the 
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expenses  of  her  journey  to  and  from  Alabama.  There 
was  verdict  and  judgment  for  the  plaintiflEs  for  $250, 
from  which  defendant  appealed  in  error. 

Ewma  &  CooPEB  for  the  plaintiffs  in  error. 

MAJEtSHALL,  FosTEB  and  GooK,  for  the  defendants  in 
error. 

Casuthebs,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case,  brought  by  the  defen- 
dants in  error,  upon  the  warranty  of  soundness  of  a 
negro  girl  named  Maria,  made  in  an  unsealed  instrument 
on  the  12th  day  of  March,  1852,  by  the  plaintiff  in  error. 

The  slave  was  bought  for  the  southern  market,  to 
which  she  was  taken  and  sold,  but  returned  for  unsound- 
ness. A  claim  is  also  made  for  keeping,  nursing,  medi- 
cal expenses,  &c. 

The  law  on  the  subject  of  damages  is  laid  down  in 
the  charge  to  be,  ^Hhat  the  measure  of  damages  is  the 
difference  between  what  the  plaintiffs  gave  for  the  slave 
and  what  she  was  worth  in  her  unsound  state,  together 
with  such  reasonable  doctor's  bills  as  the  plaintiffs  had 
incurred  in  consequence  of  that  unsoundness;  to  which 
might  be  added  the  necessary  expense  of  taking  her  to 
the  south  and  bringing  her  back  again,  provided  the 
proof  showed  that  the  defendant  knew  that  the  plaintiffs 
purchased  her  with  a  view  of  taking  her  to  the  south  to 
sell." 

The  general  rule  laid  down  by  his  Honor  is  not  ex- 
actly correct.     The  difference  between  what  is  given  for 
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the  property,  and  what  it  is  worth  in  its  unsound  state, 
is  not  always  the  measure  of  damages.  The  amount 
paid  is  one  circumstance,  and  a  very  strong  one,  to  fix 
the  value  of  the  thing  sold,  imder  the  supposition  that 
it  is  sound,  but  the  purchaser  may  have  made  a  good 
bargain,  and  is  entitled  to  the  benefit  of  it.  The  rule 
is,  that  the  damages  consist  of  the  difference  between 
the  value  of  the  property  at  the  time  and  place  of  sale, 
if  sound,  and  its  value  in  its  unsound  state,  where  the 
action  is  upon  the  contract  of  warranty.  Allen  vs.  An- 
dereon^  3  Humph.,  683.  To  this  may  be  added  expenses 
of  keeping,  nursing  and  medical  attention  under  proper 
circumstances. 

But  this  is  not  referred  to  in  the  argument.  The 
objection  is  confined  to  the  latter  part  of  the  charge, 
which  allows  doctor's  bills  and  the  expenses  of  traveling 
to  be  included  in  the  damages.  We  are  not  aware  that 
this  precise  question  has  ever  been  decided  in  this  State. 

It  came  before  the  Supreme  Court  of  South  Carolina 
in  the  case  of  SeMee  vs.  Blaokwell^  1  McMullen,  66-8; 
and  it  was  decided  that  no  expenses  attending  the  pro- 
perty could  be  recovered,  unless  there  had  been  an  offer 
to  restore  the  possession  to  the  vendor  before  they  were 
incurred.  This  is  sustained  by  reference  to  the  case  of 
Ccmjoell  vs.  Cocm^  2  Camp.,  82,  where  the  doctrine  is 
thus  laid  down  by  Lord  Mansfield:  '^unless  the  defen- 
dant refuse  to  take  back  the  horse,  the  plaintiff  cannot 
complain  that  the  expenses  of  the  keep  is  necessarily 
thrown  upon  him.  By  not  offering  to  return  tlie  horse 
before  bringing  the  action,  he  intimates  that  he  still  con- 
siders the  animal  his  own,  and  he  therefore,  ought  to 
maintain  him  at  his  own  expense." 
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The  same  doctrine  is  to  be  found  in  Ohittj  on  Con., 
266,  sustained  by  reference  to  other  authorities. 

It  is  insisted  that  these  rules  may  apply  well  enough 
to  horses  and  other  animals,  but  in  cases  of  slaves  there 
should  be  a  distinction.  It  is  difficult  to  see  upon  what 
ground  it  can  be  made.  The  doctrine  seems  to  us  to 
be  reasonable  in  its  application  to  slaves,  as  was  done  in 
the  case  referred  to  in  South  Carolina,  as  well  as  to  any 
other  property  which  it  is  expensive  to  keep. 

The  action  is  upon  and  in  affirmance  of  the  contract, 
not  for  any  fraud  in  the  sale  which  would  rescind  it. 
The  vendor  only  binds  himself  for  soundness,  and  that 
failing,  he  is  liable  to  make  it  good  in  damages.  He 
may  choose  to  do  so  without  further  expense,  if  notified 
of  the  fact,  and  have  the  offer  to  take  back  the  pro- 
perty. The  purchaser  has  it  in  his  power  to  give  him 
this  opportunity,  or  keep  the  slave  himself,  and  resort  to 
his  action  on  the  y^amxitj  to  recover  the  difference  in 
value.  If  he  prefers  to  hold  on  to  the  slave  and  leave 
Ihe  contract  open,  he  must  be  at  all  expenses  himself; 
he  has  made  his  election.  The  vendor  should  not  be 
forced  to  pay  expenses  until  he  has  bad  the  opportunity 
to  take  back  the  property  to  avoid  them  by  supplying 
every  thing  necessary  himself.  If  the  slave  were  offered 
to  the  vendor  he  would  have  the  election  to  receive  him 
and  regain  the  property  in  him  by  paying  or  becoming 
liable  to  pay  the  consideration;  or  reflise  to  take  him 
back,  and  become  liable  for  the  difference  in  value  be- 
tween a  sound  and  an  unsound  article,  with  all  expenses  of 
keep  and  attention.  It  would  seem  unreasonable  to  force 
the  expenses  upon  him,  when  he  had  no  power  to  avoid 
them  by  canceling  the  sale  and  regaining  the  property. 
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It  is  the  duty  of  the  vendee  to  give  notice  to  the 
vendor  of  the  nnsoundness,  so  soon  as  it  is  discovered, 
and  offer  back  the  property  if  he  is  dissatisfied  with  it. 
If  he  fail  to  do  this  he  can  only  recover  in  a  sait  upon 
the  contract,  according  to  the  rule  before  stated. 

We  know  of  no  principle  that  would  authorise  the 
expenses  of  the  slave  to  and  from  the  south,  to  be  re- 
covered in  an  action  on  a  general  warranty  of  soundness. 

On  these  two  points  we  think  his  Honor  erred.  But 
there  is  very  great  diflSculty  in  laying  down  any  rule  on 
this  subject,  which  will  not  produce  hardship  and  appa- 
rent injustice  in  some  cases.  We  think,  however,  that 
those  we  have  stated  above  are  least  exceptionable  and 
most  in  conformity  with  the  authorities.  We  are  referred 
to  no  authorities  in  conflict  with  them. 

Exception  is  also  taken  to  that  part  of  the  charge  in 
which  the  judge  explained  what  the  physicians  meant 
by  the  seeds  of  disease  being  planted  in  the  system. 
Perhaps  this  was  a  question  belonging  to  the  science  of 
medicine,  and  would  be  more  properly  explained  by 
medical  men,  in  their  examination  as  witnesses,  rather 
than  a  judicial  one  to  be  expounded  by  the  Court;  but 
if  the  explanation  given  was  the  true  one,  no  injury  was 
done  to  either  party.  Yet,  it  would  be  better  to  leave 
the  meaning  of  witnesses  by  the  language  they  use,  to 
the  jury. 

The  judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
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1.  Gift.  Cf  a  chattel  by  parol.  Delivery.  A  parol  gift  of  a  chattel,  or  eliote 
in  action^  whether  it  be  a  gift  irUer  vivos  or  eausa  mortis,  does  not  pass  the 
title  to  the  donee  without  delivery  and  transfer  of  the  possession.  The 
effect  of  a  valid  delivery  is  to  place  the  subject  of  the  gift  under  the  con- 
trol and  dominion  of  the  donee,  and  his  title  and  right  of  possession  by 
snch  gift  and  delivery  become  absolute  and  irrevocable.  Such  delivery 
must  be  according  to  the  nature  of  the  thing,  as  the  actual  delivery  of  a 
sura  of  money,  the  delivery  of  the  key  of  a  trunk,  of  a  room,  and  the  like. 

2.  Same.  Of  a  ckattd  by  deed.  Same.  Delivery  of  the  deed.  The  gift  of  a 
chattel  by  deed  is  valid  at  the  common  law  though  there  be  no  actual  de- 
livery of  the  thing  given.  Its  execution  is  a  deliberate  act,  indicating  the 
purpose  of  the  donor  as  clearly  as  if  there  had  been  an  actual  delivery  of 
the  subject  of  the  gift.  Nor  can  inconvenience  result  from  the  practical 
operation  of  such  a  rule,  as  by  our  law  the  deed  of  gift  is  required  to  be 
registered,  by  which  notice  of  the  gift  is  given  to  creditors  and  purchasersi 
Delivery  of  the  deed  is  essential  to  its  execution,  but  it  need  not  be  formal 
and  manual,  if  the  intention  to  deliver  and  accept  the  deed  manifestly 
appear. 

3.  DBLTVBRr  OF  THE  DEED.  When  presumed  vnthout  proof  of  formal  delivery. 
Where  the  donor  delivered  the  deed  to  the  register  for  registry,  and  di- 
rected the  same  to  be  recorded,  or  subsequently  assented  thereto,  it  seems 
that  snch  acts  are  equivalent  to  an  actual  delivery  and  acceptanoe.  So, 
where  the  deed  appears  to  be  regularly  executed  and  acknowledged  by 
the  donor,  and  registered ;  and  the  donor,  a  few  days  before  his  death,  re- 
cognized its  existence  and  declared  his  purpose  that  it  take  effect,  and  the 
donees  assent  to  the  deed  and  claim  the  subject  of  the  gift  under  it,  a 
delivery  and  acceptance  may  be  inferred  without  any  proof  of  a  formal 
delivery. 

SAME  CASE  UPON  A  RI-HEARINO. 

1.  Chancery.  Practice.  Bill  of  interpleader.  The  complainant,  in  a  bill  of 
interpleader,  must  present  a  case  as  to  which  the  defendants  are  required 
to  interplead  ;  he  should  state  his  own  rights  and  thereby  negative  any 
interest  in  the  thing  in  controversy  ;  and  he  should  set  forth  the  several 
claims  of  the  opposing  parties. 


IfKOM  DAVIDSON. 


On  the  22nd  day  of  June,  1840,  the  late  Dr.  Gterard 
Troost  made  a  deed  of  gift  to  his    son  and  daughter, 
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Lewis  Troost  and  Caroline  Stein,  of  all  his  mineralogical 
and  geological  collection;  his  collection  of  organic  re- 
mains, with  mannscript  catalogues  of  the  same;  and  his 
specimens  of  birds,  reptiles,  zoophytes  and  shells;  his 
library,  engravings,  maps,  and  all  the  furnitnre  contain- 
ing the  whole.  Said  deed  of  gift  was  acknowledged, 
and  registered  in  the  register's  office  of  Davidson  county, 
in  October,  1840,  the  donor  retaining  possession  of  the 
cabinet  until  his  death  in  1850,  when  it  feU  into  the 
possession  of  the  complainant  as  his  administrator.  The 
consideration  set  forth  in  the  deed  of  gift,  was  the  do- 
nor's love  and  affection  for  the  donees,  and  his  desire 
that  the  collection  should  not  be  separated,  whereby 
its  value,  in  a  scientific  point  of  view  would  be  im- 
paired or  destroyed.  At  the  date  of  the  deed  of  gift, 
the  collection  was  estimated  to  be  worth  $16,000  or 
$20,000,  and  at  the  time  of  the  donor's  death  it  had 
greatly  increased  in  value.  After  his  death  the  donees 
claimed  the  collection  in  virtue  of  their  deed,  and  the 
widow  asserted  her  claim  to  a  share  in  the  same,  as 
one  of  the  distributees.  In  view  of  this  conflict,  the 
plaintiff  in  error,  as  administrator,  filed  this  bill  in 
Chancery  at  Nashville,  in  the  nature  of  a  bill  of  in- 
terpleader. The  bill  sets  forth  the  execution  of  the 
deed,  and  a  certified  copy  thereof,  from  the  register's 
office,  is  exhibited  in  proof,  and  the  complainant  asks 
a  construction  of  the  same  on  the  legality  of  the  gift, 
where  the  donor  remains  in  possession  of  the  subject 
thereof.  The  donees  answer,  and  claim  the  collection 
under  the  gift;  alleging  that  it  remained  in  possession 
of  the  donor  with  their  assent,  as  a  depository  for  them, 
and    that   it  was,  in   legal    effect,  delivered   to   them. 
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The  answer  of  the  widow  denies  the  execution  and 
delivery  of  the  deed,  demands  the  production  of  the 
original,  and  asks  that  the  collection  be  distributed  as 
assets  of  the  estate.  There  was  a  decree  by  the  Ohan- 
eellor,  (Judge  Bribn,)  declaring  the  gift  void,  and  that 
the  collection  go  to  the  complainant  as  assets,  to  be 
distributed;  from  which  decree  the  defendants  appealed. 
After  judgment  in  this  court  the  case  was  reconsidered 
on  the  petition  of  the  respondent,  Mrs.  Troost 

John  A.  MoEwen,  for  the  complainant. 

Meigs,  Fogg  and  Trimble,  for  the  respondents. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

It  appears  from  the  bill  that  Dr.  Gerard  Troost  died 
intestate  at  Nashville,  Aug.  15th,  1850,  and  that  plaintiff 
was  appointed  administrator  of  his  estate.  It  consists  of 
funds,  negro  slaves  and  other  effects.  The  bill  then 
states  that  intestate  died  possessed  of  a  veiy  valuable 
collection  of  natural  and  scientific  specimens,  with*  man- 
uscript catalogues  of  the  same;  also  of  a  large,  varied, 
and  valuable  library  of  scientific  and  literary  books; 
an  extensive  assortment  of  engravings  and  maps,  to- 
gether with  suitable  and  costly  presses  and  furniture, 
wherein  the  same  were  kept.  That  the  said  intestate 
spent  most  of  his  life  in  collecting  this  cabinet,  and 
that  it  is  estimated  to  be  of  the  value  of  fifteen  or 
twenty  thousand  dollars. 

That  on  the  22nd  of  June,  1840,  the  intestate  exe- 
cuted  to  his  two   children,  Lewis  Troost  and    Caroline 
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Stein,  a  deed  of  gift  for  said  cabinet  and  library;  that 
the  deed  was  duly  acknowledged  and  registered,  a  cer- 
tified oop7  whereof  is  exhibited  with  the  bill ;  that  said 
cabinet  and  library  were  not  delivered  into  the  actual 
possession  of  the  donees,  but  remained  in  the  possession 
and  nse  of  said  intestate  to  the  time  of  his  death, 
and  are  now  in  the  possession  of  his  administrator; 
that  said  intestate  was,  by  profession,  a  geologist  and 
mineralogist,  and  continued  to  make  additions  to  said 
cabinet  and  library  after  the  execution  of  said  deed. 
The  two  donees  and  Mary  Troost,  the  widow  of  intes- 
tate, are  defendants  to  the  bill ;  and  it  seeks  to  obtain 
the  opinion  of  the  court  as  to  the  effect  of  said  gift 
upon  the  title  of  said  cabinet  and  library,  and  whether 
the  same  are  assets  to  be  administered  or  not. 

The  answers  of  defendants  admit,  substantially,  the 
fSftcts  stated  in  the  bill,  except  that  the  donees  say  that 
the  cabinet,  library  and  articles  named  in  said  deed  of 
gift,  were,  in  legal  effect,  delivered  to  them;  and  that 
they  permitted  the  same  to  remain  with  Qerard  Troost 
as  a  depository  for  them;  and  except  that  Mary  Troost 
denies  any  knowledge  of  the  execution  of  the  deed  of 
gift,  and  insists  that  the  original  be  produced.  It  ap- 
pears firom  the  deposition  of  Betum  J.  Meigs  that  the 
cabinet  and  library  were  kept  by  Doctor  Troost  in  a 
building  called  the  Laboratory,  on  college  hill,  and  con- 
tinued there  until  his  death,  without  any  change  of  the 
possession  after  the  execution  of  said  deed.  A  few 
days  before  his  death,  Dr.  Troost  conversed  with  Mr. 
Meigs  about  this  gift,  and  said,  ^^If  the  cabinet  and 
library  were  to  be  disposed  of  now  he  would  make 
the  same  disposition  of  them  as  he  had  already  made; 
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that  he  had  made  the  deed  partly  to  keep  the  cabinet 
from  being  separated."  Mr.  Meigs  knew  of  the  exis- 
tence of  this  deed  of  gift  before  the  conversation  with 
Dr.  Troost,  and  desired  him  to  settle  the  balance  of  his 
property  on  Mrs.  Troost,  which  he  said  he  would  do, 
and  would  furnish  to  Mr.  Meigs  a  memorandum  for 
that  purpose,  but  died  before  it  was  accomplished.  The 
deed  exhibited  with  the  bill  purports  to  be  acknowl- 
edged by  the  donor  before  the  clerk  of  the  county 
court  of  Davidson,  and    duly  registered. 

Counsel  for  the  plaintiff  insist  that  the  deed  was 
void,  because  the  cabinet  and  library  were  not,  at  the 
time,  delivered  to  the  donees. 

It  is  true,  that  delivery  is  essential  to  the  validity 
of  a  parol  gift  of  a  chattel  or  chose  in  action^  whether 
it  be  a  gift  inter  vivos  or  caicsa  mortis;  and  without 
delivery  and  a  transfer  of  the  possession,  the  title  does 
not  pass  to  the  donee.  The  delivery  must  be  according 
to  the  nature  of  the  thing,  as  the  actual  delivery  of  a 
sum  of  money,  the  delivery  of  the  key  of  a  trunk,  of 
a'  room,  and  the  like.  The  effect  of  a  valid  delivery 
is  to  place  the  subject  of  the  gift  under  the  control 
and  dominion  of  the  donee,  and  his  title  and  right  to 
possession  become  absolute  and  irrevocable.  NMe  vs. 
Smithy  2  Johns.  K.,  66.  Ewing  vs.  Ewing^  2  Leigh  B., 
340.  Bunn  vs.  MarJcbram,  2  Taunt,  224.  2  Bl.  Com., 
441.  2  Kent  Com.,  438.  But  a  gift  by  deed  is  valid 
at  the  common  law  though  there  be  no  actual  delivery 
of  the  thing  given.  Irons  vs.  StnaZlprew^  2  B.  &  Aid., 
552.      Cmns  vs.  Marl^j,  2  Yerg.  E.,  582. 

The  execution  and  delivery  of  the  deed  are  consid- 
ered to  be  equivalent  to  the  delivery  of  the  subject  of 
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the  gift.  By  our  law  the  deed  of  gift  is  required  to 
be  registered,  by  which  notice  of  the  gift  is  given  to 
creditors  and  purchasers;  1881,  ch.  90,  §  1.  No  in- 
convenience, therefore,  can  result  in  the  practical  ope- 
ration of  the  rule.  As  between  the  parties,  there  can 
be  no  reason  why  the  deed  should  not  be  conclusive 
as  to  the  intention  of  the  donor,  and  the  fact  that  the 
gift  was  made.  Its  execution  is  a  deliberate  act,  in- 
dicating the  purpose  of  the  donor  as  clearly  as  if  there 
had  been  an  actual  delivery  of  the  subject  of  the  gift. 
Now,  in  the  present  case  there  was  no  actual  deliv- 
ery of  the  cabinet  and  library;  they  remained  in  the 
possession  and  use  of  the  donor  until  the  time  of  his 
death;  but  the  donees  say  it  was  with  their  consent. 
If  the  gift  were  in  pwrol  it  would  be  clearly  invalid. 
But  the  gift  is  by  deed,  and  may  therefore,  be  valid 
without  actual  delivery  of  the  subject  of  the  gift. 

We  have  seen,  however,  that  Mary  Troost,  one  of 
the  defendants,  does  not  admit  the  execution  of  the 
deed;  which  objection  implies  that  it  was  not  signed, 
sealed  and  delivered  by  the  donor. 

It  is  true  that  delivery  is  essential  to  the  execution 
of  a  deed,  but  it  need  not  be  formal  and  manual,  if 
the  intention  to  accept  the  deed  manifestly  appear.  4 
Kent  Com.,  456.  Martm  vs.  Ramsey^  5  Humph.  E., 
350.  The  deliveiy  may  be  inferred  from  other  facts; 
and  therefore,  the  possession  by  the  obligee  of  a  deed 
regularly  executed,  is  prima  fade  evidence  of  its  de- 
livery. 4  Peck,  520.  14  Peters,  327.  If  a  deed  be 
made  and  delivered  to  the  register  for  registry,  with- 
out more,  that  is  no  delivery ;  but  if  the  grantor  di- 
rected it    to  be   recorded,  or  subsequently    assented   to 
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it,  we  shoald  conBider  that  equivalent  to  an  actaal  de- 
livery and  acceptance.  Maynard  vs.  Ma>ynard^  10  Haas., 
456.  Sampson  vs.  ThornJUm^  3  Metcalf,  275.  4  Kent 
Com.,  455,  note. 

Kow,  the  deed  in  question  appears  to  be  regnlarly 
executed.  It  was  acknowledged  by  the  donor,  and 
registered.  A  few  days  before  his  death  he  recognized 
its  existence  and  declared  his  purpose  that  it  take  full 
effect.  The  donees  assent,  as  it  seems,  to  the  deed, 
and  claim  the  subject  of  the  gift  under  it.  From 
these  facts  we  may  infer  the  delivery  and  acceptance, 
in  absence  of  any  proof  of  a  formal  deKvery. 

As  to  the  objection  that  the  original  was  not  pro- 
duced, we  do  not  think  that  the  rule  as  to  secondary 
evidence  applies  to  the  case.  The  plaintiff  represents 
the  title  of  his  intestate,  and  the  contest  is  properly 
between  him  and  the  donees  who  claim  under  the  deed. 
He  admits  its  execution,  exhibits  a  copy  and  insists 
that  it  is  not  valid,  because  the  subject  of  the  gift 
was  not  actually  delivered.  In  this  view  the  produc- 
tion of  the  original  was  not  necessary.  We  have  con- 
sidered the  case,  therefore,  without  reference  to  this 
last  objection,  which,  from  any  thing  that  now  appears, 
is  merely  formal.  But,  if  in  point  of  fact,  it  be  founded 
in  merit,  the  party  making  it  will  not  be  precluded  by 
the  present  judgment. 

We  consider  that  the  gift  was  valid,  and  that  it 
had  the  effect  to  vest  in  the  donees  the  title  to  the 
property  named  in  the  deed. 

The  decree  of  the  Chancellor  will  be  reversed. 


\ 
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BAMS    CASE    UPON    A    RKHKARTNG. 


ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

We  have  reconsidered  this  case;  and  upon  the  facts 
as  they  now  appear,  are  satisfied  with  the  opinion  that 
has  been  delivered. 

A  gift  by  jparol  is  not  valid  unless  the  subject  of 
the  gift  be  delivered  to  the  donee.  But  a  gift  by 
deed  is  valid  at  the  common  law,  though  there  be  no 
actual  delivery  of  the  thing  given.  We  have  stated 
also,  the  general  doctrine  as  to  what  shall  be  held  a 
constructive  delivery  of  a  deed,  and  to  that  we  adhere. 
But  it  is  to  be  observed  that  the  bill  raises  no  ques- 
tion of  contest  as  to  the  execution  and  delivery  of  the 
deed;  on  the  contrary  it  admits  it  and  exhibits  a  copy 
from  the  registry.  And  the  question  in  contest,  raised 
by  the  bill  and  by  counsel  in  debate,  was  mainly  whether 
the  gift  was  valid  without  delivery  of  possession? 

The  answer  of  Mary  Troost  denies  any  knowledge 
of  the  execution  of  the  deed  of  gift,  and  requires  that 
the  original  be  produced.  This  is  the  matter  now  re- 
lied upon  in  the  petition  for  rehearing;  as  if  the  case 
in  judgment  before  us  need  not  be  stated  in  the  bill, 
but  only  in  the  answer  of   one  of  the  defendants. 

Now,  if  the  case  be  an  interpleader,  "the  plaintiff 
should  state  his  own  rights  and  thereby -negative  any 
interest  in  the  thing  in  controversy;  and  he  should  also 
state  the  several  claims  of  the  opposing  parties."  Story 
Eq.  PI.,  §  292,  and  cases.  The  bill  must  present  a 
U 
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case  as  to  which  the  defendants  are  required  to  inter- 
plead. We  have  seen  that  the  bill  raises  no  question 
as  to  the  execution  and  delivery  of  the  deed;  and  as 
the  plaintiff  is  interested  in  the  thing  in  controversy, 
his  admission  of  the  execution  of  the  deed,  in  the  ca^e 
as  it  is  now  presented,  supersedes  the  necessity  of  proof 
on  that  subject,  by  the  defendants,  who  claim  against 
him  under  the  deed. 

Considering  that  the  execution  and  delivery  of  thje 
deed  were  not  fully  and  distinctly  in  issue,  and  that 
its  validity  is  denied  by  Mary  Troost,  we  have  thought 
it  proper  that  tlie  decree  be  so  made  that  she  be  not 
concluded  by  the  present  judgment. 

As  the  case  now  appears,  we  consider  that  the  gift 
is  valid ;  but  without  giving  any  final  judgment,  the 
case  will  be  remanded,  with  leave  to  amend  the  plea<l- 
ings,  and  with  leave  to  Mary  Troost  to  institute  a 
proceeding  in  the  nature  of  a  cross-bill,  if  she  think 
proper;  so  that  the  validity  of  the  deed  may  be  fairly 
tested  upon  the  facts  as  they  may  appear. 

Decree  reversed  and  cause  remanded. 
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Beidgewater,   ex^r  of  F,    Pride^  m.  The   Legatees    of 
F.  PRroE  et  al. 

1.  Emancipation.  AcU  of  1881,  cA.  102—1842,  ch.  191,  and  1849,  cA.  102. 
The  act  of  1849,  ch.  102,  repeals  the  act  of  1842,  ch.  191,  regulating  the 
emancipation  of  slayee  in  this  State,  and  restores  in  all  its  rigor,  the  act 
of  1831,  ch.  102.  So,  whete  a  testator  dying  in  1850  made  a  bequest  of 
freedom  to  certain  slaves  provided  they  could  remain  in  this  State  as  free 
persons  of  color,  and  if  they  could  not  remain  in  this  State,  directed 
the  sale  of  said  slaves  and  the  division  of  the  proceeds  of  said  sale 
among  certain  legatees  named  in  the  will ;  such  a  conditional  bequest  does 
not  show  a  general  predominating  intention  to  emancipate  where  the  mode 
and  means  are  secondary,  but  the  intent  is  dependent  upon  the  condition, 
which  being  unlawful,  said  slaves  are  not  entitled  to  their  freedom,  but 
must  be  sold  and  remain  in  bondage  by  the  express  provisions  of  the  will. 
{For  the  preaerU  eondUion  of  the  law  upon  this  Biibjeet^  He  act  of  1854,  ch.  60, 
and  poet  J  Lancaster  vs.  Boon.) 

2.  Samk.  Wilf.  Comtruciion.  Where  a  testator  bequeaths  freedom  to  a 
number  of  his  slaves  to  take  effect  upon  certain  conditions,  and  in  the 
event  said  conditions  cannot  be  performed,  directs  the  sale  of  a  certain 
number  of  said  slaves  for  division  among  the  legatees,  excepting  out  of 
said  sale  certain  of  the  number  whom  he  directs  his  executor  to  take  charge 
of  and  treat  kindly,  but  to  set  fVee  as  early  as  practicable,  it  is  the  duty  of 
said  executor  to  take  charge  of  the  slaves  so  excepted  in  obedience  to  the 
will,  and  to  emancipate  them  as  soon  as  it  is  practicable  in  compliance  with 
the  law. 


FROM  SMITH. 


Francis  Pride  died  in  May,  1860,  in  the  county  of 
Smith,  leaving  a  last  will  and  testament,  in  whicli 
Bridgewater,  the  complainant,  was  named  as  executor, 
and  who  wiis  duly  qualified  as  such.  The  testator,  by 
said  will,  made  a  bequest  of  freedom  to  a  large  num- 
ber of  his  slaves,  upon  condition  that  they  be  permitted 
under  the  laws  of  this  State  to  remain  in  this  State 
as  free  peiwns  of  color,  or  if  this  was  impracticable, 
that  they  could  be  carried  to  the  State  of  Illinois  and 
be  suflfered  under  the  laws  of  that  State  to  remain  there 
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as  free  pereons  of  color,  and  if  neither  of  said  condi- 
tions were  practicable  he  directed  that  certain  of  said 
slaves  shonld  be  sold,  and  the  proceeds  of  such  sale  be 
divided  amongst  certain  legatees,  (naming  them,)  and 
as  to  the  balance  of  the  slaves,  (naming  them,)  he  di- 
rected that  his  executor  or  some  other  person  for  him, 
take  charge  of  them  and  treat  them  kindly,  but  to 
give  them  their  freedom  as  early  as  practicable.  The 
complainant,  as  executor,  filed  this  bill  in  chancery  at 
Carthage,  seeking  a  construction  of  the  will,  with  refer- 
ence to  the  bequest  of  freedom  to  said  slaves,  and 
asking  the  Chancellor's  directions  as  to  the  proper 
execution  of  his  trust.  The  legatees  and  the  slaves 
by  their  next  friend,  answered  the  bill;  the  former 
contesting  and  the  latter  insisting  upon  their  right  to 
freedom.  It  seems  that  by  an  act  of  the  Legislature 
of  the  State  of  Illinois,  approved  12th  of  February, 
1853,  which  was  properly  certified  and  copied  into  the 
record,  free  persons  of  color  are  prohibited  under  heavy 
penalties,  from  emigrating  to  and  settling  in  that  State. 
Chancellor  Kidley  decreed  that  the  slaves  were  entitled 
to  their  freedom,  from  which  decree  the  legatees  ap- 
pealed to  this  court. 

J.   B.  MooREs,  for  the   complainant. 

JoBDAif  Stokes  and  Campbell,  Fixe  and  McLain,  for 
the  respondents. 

Carutiiers,   J.,   delivered  the   opinion   of  tlie   court. 

The  bill  in  this  case,  was  filed  by  the  complainant 
as   executor   of  Francis    Pride,  against   the    defendants, 
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as  legatees  in  his  will,  for  instractions  in  the  execu- 
tion of  his  trust.  The  slaves  named  in  the  will  an- 
swer by  their  next  friend,  and  claim,  their  freedom, 
which  presents  the  only  important  question  in  the  case. 
The  Chancellor  decreed  that  they  were  entitled  to  eman- 
cipation nnder  the  will,  from  which  an  appeal  was  taken 
to  this  court. 

The  case  must  turn  entirely  upon  the  question  wheth- 
er the  act  of  1842,  ch.  191,  is  so  far  repealed  by  the 
act  of  1849,  ch.  109,  as  to  disallow  slaves  thereafter 
emancipated,  to  remain  in  this  State,  and  restores  in 
all  its  rigor,  the  act  of  1831,  ch.  102.  To  this  ques- 
tion the  argument  is  mainly  confined,  and  we  think 
correctly.  The  same  point  was  brought  before  us  at 
the  last  term  at  Enoxville,  as  one  of  the  questions  in 
a  case  there  decided,  and  our  opinion  was  in  favor  of 
the  implied  repeal.  But,  as  we  regard  it  an  impor- 
tant question,  we  have  attentively  heard  it  reargued  in 
this  case  and  reviewed  the  grounds  of  that  decision. 
But  the  conclusion  to  which  we  arrive  is  still  the  same. 

The  last  act  can  have  90  other  object  but  to  su- 
percede the  provisions  made  in  the  act  of  1842,  for 
emancipated  slaves  to  continue  in  the  State,  and  to  fall 
back  upon  the  policy  of  the  act  of  1831.  It  is  en- 
tirely a  question  of  policy,  of  which  the  Legislature, 
at  distinct  periods,  have  taken  different  views.  It  is 
a  vexed  and  perplexing  question,  upon  which  public 
opinion,  acting  upon  the  representatives  of  the  people, 
has  been  subject  to  much  vibration  between  sympathy 
and  humanity  for  the  slave,  and  the  safety  and  well 
being  of  society.  Hence,  the  frequent  changes  in  our 
legislation  on  the  subject. 
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In  1831  it  was  thought  that  the  best  interest  of  the 
community  required  that  the  number  of  free  negroes 
should  not  be  increased  either  by  new  acts  of  manu- 
mission or  emigration,  and  the  act  of  1831,  ch.  102, 
was  passed.  By  the  second  section,  as  a  condition  pre- 
cedent to  the  consent  of  the  State,  a  bond  with  secu- 
rity was  required  to  be  given  in  a  sum  equal  to  the 
value  of  the  slave,  by  the  person  proposing  to  manu- 
mit, that  the  negro  to  be  freed  shall  leave  the  State 
forthwith.  The  first  section  made  it  a  felony,  punish- 
able by  fine  and  also  confinement  in  the  penitentiary, 
for  any  free  negro  to  come  into  this  State  and  remain 
twenty  days.  By  the  act  of  1838,  ch.  81,  slaves  who 
had  contracted  for  their  freedom  before  the  passage  of 
the  act  of  1831,  or  in  cases  where  the  owner  had  died 
before  that  time,  and  bequeathed  to  them  their  free- 
dom, were  exempted  from  the  provisions  of  said  act, 
and  were  allowed  to  be  set  free  according  to  the  pre- 
existing laws.  Tlie  act  of  1842,  ch.  191,  §  1,  enacts 
^'that  when  any  slave  has  been  or  shall  be  emancipated 
in  this  State,  agreeably  to  the  laws  now  in  force,  and 
where  any  free  persons  of  color  shall  have  removed  to 
this  State  previous  to  the  Ist  of  January,  1836,  it  shall 
be  lawful  for  such  free  person  of  color  to  prefer  his 
petition  to  the  county  court  of  the  county  in  which  he 
or  she  is  residing,  or  may  wish  to  reside,  setting  forth 
the  causes,  &c. ;  and  such  court,  upon  being  satisfied 
of  good  character,  &c.,  may  grant  permission  to  remain 
&c.  Bonds  to  keep  the  peace,  and  be  of  good  beha- 
viour, to  be  renewed  every  three  years,  to  be  given. 
Tliis  is  in  substance,  a  repeal  of  the  act  of  1831,  as 
to    negroes  of  good    character  in    the   opinion    of  any 
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county  court,  or  such  as  were  in  the  State  before  1836, 
or  natives  of  the  State.  To  be  sure  the  bond  to  leave 
the  State  was  still  to  be  given,  but  at  the  same  time  it 
could  be  annulled  by  an  order  of  the*  court  made  upon 
petition,  &c.,  to  remain  in  the  State. 

This  policy  continued  until  the  30th  December,  1849, 
when  the  Legislature  enacted,  ch.  107,  "that  the  act 
of  1842,  ch.  191,  be  so  amended  that  hereafter  no 
slave  shall  be  emancipated  in  this  State  except  upon 
the  terms  and  conditions  imposed  by  the  act  of  1831, 
ch,   102." 

This  act  it  is  believed,  has  been  regarded  by  the 
courts  and  profession,  ever  since  its  passage,  as  a  repeal 
of  that  part  of  the  act  of  1842,  which  provides  for  slaves 
thereafter  to  be  set  free,  to  remain  in  the  State,  and  we 
believe  that  such  was  the  intention  of  the  law  makers. 
It  is  difficult  to  see  what  other  effect  can  be  given  to  it. 
The  phraseology  is  not  the  best  that  might  have  been 
selected,  but  the  meaning  is  sufficiently  explicit. 

The  will  under  consideration  provides  that  all  his 
slaves  be  hired  out  until  a  ftmd  is  produced  sufficient  to 
pay  all  debts  and  expenses  to  be  incurred  in  setting  them 
free  and  removing  them  to  Illinois,  if  they  should  be 
taken  there,  with  one  year's  support. 

'^Article  3.  I  will,  or .  give,  all  the  above  named 
slaves  their  freedom,  if  they  can  be  emancipated  accord- 
ing to  the  laws  of  Tennessee  and  remain  in  Tennessee 
as  free  persons  of  color,  or  when  emancipated  here  if 
they  can  be  removed  to  the  State  of  Illinois  and  live 
there  and  be  protected  as  free  persons  of  color  by  the 
constitution  and  laws  of  that  State.  Article  4.  I  direct 
if  my  said  slaves  cannot  be  emancipated  and  remain  in 
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Tennessee,  or  be  removed  to  IlKnois,  and  remain  there 
as  free  persons,  that  they  be  sold,  except,"  &c. 

These  last,  being  eleven  in  number,  are  to  be  kept 
and  taken  care  of  by  the  executor,  or  such  person  for 
him  as  will  treat  them  kindly,  &c.,  but  to  have  their 
freedom  at  as  early  a  time  as  practicable. 

By  the  sixth  article,  the  proceeds  of  those  which  are 
to  be  sold  on  the  condition  aforesaid,  being  twenty-eight 
or  thirty  in  number,  are  to  be  distributed  between  cer- 
tain nephews  and  nieces. 

Here  there  is  a  bequest  of  freedom  upon  the  express 
conditions  that  after  manumission  the  negroes 'can  legally 
remain  in  Tennessee  or  Illinois:  We  have  seen  that  they 
cannot  be  allowed  to  remain  in  this  State.  By  an  act  of 
the  Legislature  of  Illinois,  approved  February  12th,  1843, 
they  are  prohibited  under  heavy  penalties,  from  emigra- 
ting to  or  settling  in  that  State.  Which  act  is  legally 
certified  and  copied  into  this  record. 

The  condition  then,  upon  which  freedom  was  given 
having  failed,  the  said  slaves  must  be  sold  and  remain 
in  bondage,  and  this  by  the  express  provisions  of  the 
will. 

This  is  not  a  case  where  there  is  a  general  predomi- 
nating intent  to  emancipate,  and  the  mode  and  means 
are  secondary ;  but  the  intent  is  made  to  depend  entirely 
upon  the  annexed  condition  that  they  can  lawfully  re- 
main in  Tennessee  or  be  removed  to  Illinois,  and  allowed 
to  live  there  under  the  protection  of  their  laws. 

They  must  therefore  be  sold,  and  the  proceeds  paid 
out  as  directed  by  the  will.  Those  reserved  from  sale 
will  be  kept  by  the  executor,  as  directed,  until  they  can 
be  set  free  by  a  compliance  with  the  law,  and  this  it  is 
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the  daty  of  the  executor  to  do  as  soon  as  practicable, 
and  the  case  shall  remain  in' the  court  below  for  further 
orders  and  directions  on  this  subject.  We  do  not  now 
determine  what  will  be  their  condition  if  their  manu- 
mission should  not  be  effected  in  a  reasonable  time,  but 
only  that  it  is  the  duty  of  the  executor  to  effect  it  if 
practicable  under  our  laws. 

A  decree  will  be  drawn  up  in  pursuance  of  this 
opinion,  and  the  cause  remanded  for  the  execution  of  the 
same.  All  the  costs  here  and  below  will  be  paid  by 
the  executor  out  of  the  funds  in  his  hands. 


^.  E.  Watkins  vs.  B.  M.  Babnes. 

1.  Motion.  Sheriff,  Notice  waived  by  appearance.  In  the  remedy  by  motion, 
the  notice  is  not  the  commencement  of  the  suit,  nor  is  it  a  judicial  process; 
lint  the  individual  act  of  the  party  required  by  the  statute  for  the  benefit 
of  the  party  to  be  moved  against,  that  he  may  have  an  opportunity  to 
contest  the  motion.  But  if  he  should  appear  without  it,  the  only  purpose 
of  the  notice  b  answered,  and  he  cannot  defeat  the  proceeding  on  the  ground 
that  he  had  no  notice. 

2.  Same.  For  non-return  of  Execution.  A  motion  made  against  an  officer 
for  filling  to  return  an  execution,  cannot  be  sustained  by  showing  an  in- 
sufficient or  fiJse  return. 

3.  Saxi.  Statutee  authorizing,  to  he  xtrieUy  purnted.  The  remedy  by  motion  is 
a  proceeding  unknown  at  common  law,  which  deprives  the  party  of  a  jury 
trial,  and  is  therefore  liable  to  great  abuse  and  must  be  strictly  pursued. 
The  motion  is  the  commencement  of  the  suit,  and  the  record  must  show 
distinctly  the  particular  ground  upon  which  it  is  made,  and  upon  that  the 
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judgment  to  be  valid  must  be  rested.    If  that  is  not  sustained  the  motion 
&il8. 


FROM  DAVIDSOX. 


This  was  a  motion  made  by  Watkins  against  Barnes 
as  Sheriff  of  Davidson,  in  the  circuit  court  of  said 
county,  for  failing  to  return  an  execution.  The  execu- 
tion was  for  the  sum  of  $1033  76,  and  was  issued  from 
the  May  Term,  1851,  of  said  court,  and  returnable  to  the 
following  September  Term.  It  seems  that  the  execution 
came  to  the  hands  of  the  sheriff  on  the  same  day  issued, 
and  on  the  18th  day  of  August,  1851,  he  made  the  fol- 
lowing return,  "  came  to  hand  the  same  day  issued  and 
levied  this  Jl.  fa.  on  one  negro  man  natued  Wade,  about 
30  years  old,  and  Keziah,  aged  about  24:  years,  agreed 
to  be  worth  seven  hundred  and  fifty  dollars,  and  bond 
taken  as  herein  filed  18th  August,  1851.  B.  M.  Barnes, 
sheriff."  "Which  bond  is  this  day  forfeited,  and  is 
hereby  made  a  part  of  this  return,  this  the  8th  Septem- 
ber, 1851.  B.  M.  Barnes,  sheriff."  The  \ylue  of  the 
negroes  levied  upon  is  stated  in  the  delivery  bond  at 
$1,150.  Tliere  was  no  notice  given  to  the  sheriff  of  the 
time  and  place  of  the  motion  —  but  he  appeared  and 
defended  by  counsel.  At  the  May  Term,  1863,  of  said 
court,  Judge  Davidson,  presiding  by  interchange,  the 
motion  was  dismissed  and  the  plaintiff  appealed  to  this 
court. 

A.  EwiNG  and  Demoss,  for  the  plaintiff. 

E.  G.  Smiley,  Maney  and  N.  S.  Brown,  for  the 
defendant. 


r 
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Cabuthebs,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  motion  for  judgment  against  the  defendant, 
as  sheriflF  of  Davidson  county,  and  his  sureties,  made  22d 
January,  1852,  "for  failure  to  return  an  execution  in 
favor  of  said  Watkins,  and  against  Edwin  W.  Hickman." 

At  May  Term,  1853,  of  the  circuit  court  of  Davidson 
county,  the  motion  was  considered  and  dismissed,  and 
appeal  taken. 

It  is  insisted  for  Barnes :  1.  That  he  had  no  notice  of 
tlie  intended  motion  as  required  by  law;  the  motion 
having  been  made  at  a  term,  subsequent  to  that  to 
which  the  fi.  fa.  was  returnable.  This  is  not  an  open 
question.  It  has  been  several  times  decided  by  this 
court,  that  appearance  and  defence  cures  the  defect. 
The  notice  is  not  the  commencement  of  the  suit,  nor 
judicial  process,  but  the  individual  act  of  the  party, 
required  by  the  statute  for  the  benefit  of  the  party  to 
be  moved  against,  that  he  may  have  an  opportunity  to 
contest  the  motion.  But,  if  he  should  appear  without 
it,  the  object  of  the  notice  is  answered,  and  he  cannot 
defeat  the  proceeding  on  that  groimd.  6  Humph.,  98, 
Brougkton  vs.  Allen. 

2.  That  the  motion  is  for  a  failure  to  return  the 
execution,  and  the  ground  relied  upon,  the  question  pre- 
sented by  the  facts  shewn  in  the  bill  of  exceptions,  is, 
whether  the  return  though  made  in  due  and  proper 
time  is,  "  an  insufficient  return,"  and  not  a  full  and  per- 
fect response  to  the  writ 

Without  examining  or  deciding  whether  the  return 
is  ''insufficient"  or  not,  we  have  no  hesitation  in 
holding   that    a    motion  made   for  a  failure  to   return^ 
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cannot  be  sustained  by  showing  an  msuffieient  or  false 
return. 

The  act  of  1835,  ch.  19,  §  6,  Car.  &  Nich.,  300, 
authorizing  this  summary  proceeding  against  sherifife, 
makes  four  distinct  grounds  for  it.  1.  Failure  to  make 
due  and  proper  return  of  an  execution   received  by  him. 

This  means,  that  the  process  must  not  only  be  handed 
into  the  oflSce  of  the  clerk  who  issued  it  at  the  time 
prescribed  by  law,  but  he  must  endorse  his  action  upon 
it  for  the  inspection  of  the  court,  and  the  information  of 
the  parties. 

2.  "An  insufficient  return." 

3.  «  A  false  return." 

4.  "  Where  it  is  returned,  that  the  whole  or  a  part 
of  the  money  is  collected,  and  fails  to  pay  it  over. 

These  are  the  only  cases  in  which  a  collecting  officer 
is  made  liable,  in  tliis  summary  way,  by  which  he  is 
deprived  of  a  jury  trial.  In  all  other  cases  of  neglect, 
or  unfaithful  discharge  of  duty,  he  can  only  be  pro- 
ceeded against  in  the  common  law  action  and  rendered 
liable  to  damages  by  the  verdict  of  a  jury  upon  general 
principles.  Tlie  great  stringency  and  rigor  of  this  statu- 
tory proceeding,  though  perhaps,  necessary  and  proper 
to  enforce  a  faithful  discharge  of  duty  by  these  officers 
in  the  particulars  designated,  would  seem  to  dictate  the 
propriety  of  requiring  reasonable  strictness  in  the  pro- 
ceedings, and  a  close  adherence  to  the  provisions  of  the 
statute.  It  is  a  new  and  speedy  remedy,  unknown  to 
the  common  law,  in  which  the  party  is  deprived  of  the 
benefit  of  a  jury  trial,  so  much  favored  in  our  system. 
It  is  liable  to  great  abuse  and  hardship,  and  often  most 
unjust  in  its  operation  and  consequences. 


DECEMBER  TEBM,  1853.  205 

Charles  D.  Graw|brd  va.  John  Williams. 

The  motion  is  the  commencement  of  the  stdt,  and  the 
record  must  show  distinctly  the  particular  ground  upon 
which  it  is  made,  and  upon  that  the  judgment  to  be 
valid  must  be  rested.  If  that  is  not  sustained,  the  motion 
fails.  In  this  case  the  motion  is  made  for  failure  to 
return  the  execution,  and  the  case  proposed  to  be  made 
out,  is,  that   the  return  is  insufficient. 

This  cannot  be  done,  and  the  judgment  of  the  circuit 
court  is  affirmed. 


Chaeles  D.  Crawford  vs.  John  WnxiAMS. 

1.  Contract.    Carrier.    Freight  pro  rata  itinerii.    Where  a  carrier's  right  to 
freight  is  founded  in  contract,  It  must  appear  that  he  has  performed  itH 
conditions,  or  that  he  has  been  excused  performance  by  the  owner  of  the 
cargo,  to  entitle  him  to  demand  itXSo,  where  the  master  of  a  vessel  con- 1 
tracted  to  deliver  his  cargo  at  its  port  of  destination  for  a  stipulated  price, 
and  after  performing  the  greater  part  of  his  voyage  was  prevented  by  in-  ^ 
evitable  casualty  from  prosecuting  it  fhrther,  but  transhipped  the  cargo  to 
another  vessel  without  the  knowledge  of  the  owner  of  the  cargo,  and  upon 
a  contract  for  such  transhipment  of  three  times  the  amount  of  his  original 
contract,  which  the  owner  had  to  pay  on  delivery  of  the  cargo  at  its  port  ( 
of  destination  ^said  master  is  not  entitled  to  his  freight  pro  rata  for  so 
much  of  the  voyage  as  he  actually  performed  under  his  contract,  between  ' 
the  port  of  original  shipment  and  the  port  of  necessity. 
^  /<^    2.  AosNT.    When  vend  dieabUd  in  (raneUti.    Agency  of  nuuter.    Same.    When  . 
a  vessel  is  so  disabled  during  its  voyage  that  it  cannot  proceed  on  the 
same,  and  the  cargo  is  in  peril  of  loss,  the  law  implies  an  agency  from  ne-  « 
cessity,  on  the  part  of  the  master,  to  act  for  the  interest  of  all  concerned ; 
and  it  is  his  duty  in  such  case  to  tranship  the  cargo,  and  he  has  a  right  to  | 
charge  it  with  such  freight  as  it  was  proper  to  give ;  but  it  does  not  follow 
that  he  will  be  entitled  to  freight  pro  rata  for  the  performance  of  part  of  ' 
the  voyage. 
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3.  Freight.  When  pro  rata  freight  U  due.  Freight  is  dae  pro  rata  itinerU 
when  the  vessel  by  inevitable  necessity  is  forced  into  a  port  short  of  her 
destination,  and  is  unable  to  prosecute  her  voyage  further,  and  the  cargo 
is  there  voluntarily  accepted  by  the  owner.  The  consent  of  the  owner  to 
accept  the  cargo  at  such  intermediate  port,  must  either  by  word  or  act,  be 
expressly  given  or  fairly  deduoible,  and  when  so  given,  the  original  contract 
i%  difsolvedj  and  the  claim  to  such  pro  rata  freight  rests  upon  the  basis  of  a 
new  contract f  which  the  law  Implies. 


FROM  MAURY. 


The  plaintiff  in  error  brought  his  action  of  assumpsit 
in  the  circuit  court  of  Maury,  against  the  defendant,  for 
freight  which  he  claimed  as  the  owner  of  a  flat-boat, 
upon  which  he  had  conveyed  the  defendant's  cargo  of 
cotton  from  Maury  county  to  Grand  Gulf  on  the  Missis- 
sippi river.  It  appears  that  Crawford  had  contracted  to 
deliver  the  cotton,  numbering  some  three  hundred  and 
forty-six  bales,  to  Williams,  in  the  city  of  New  Orleans, 
at  the  rate  of  $2  per  bale,  and  that  he  performed  the 
voyage  as  far  as  Grand  Gulf,  where,  by  some  unavoid- 
able casualty  the  boat  was  wrecked  and  disabled  from 
prosecuting  the  voyage  further.  In  this  condition  of 
things  the  cotton  was  transhiped  on  the  steamer  Ma- 
rengo, without  the  consent  of  the  owner  of  said  cotton, 
and  consigned  to  said  "Williams  at  New  Orleans  at  the 
rate  of  $6  per  bale,  which  Williams  had  to  pay  before 
he  could  get  possession  of  said  cotton.  It  seems,  also, 
that  the  master  of  the  Marengo  paid  the  captain  of  the 
flatboat,  the  plaintiffs  agent,  about  $180,  but  upon  what 
account  does  not  clearly  appear. 

This  action  was  brought  by  Crawford  to  recover  his 
2}ro  rata  freight  for  so  much  of  the  voyage  as  he  actu- 
ally performed.     There  was  verdict  and  judgment  below 
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for  Williams,    (Martin,   Judge,   presiding,)    from    whicli 
Crawford  appealed  in  error. 

M.  S.  Feierson,  for  plaintiff. 

1.  We  admit  that  the  majority  of  the  American 
courts,  in  direct  opposition  to  the  English  courts,  and 
the  opinion  of  continental,  jurists,  hold  that  where  there 
is  a  contract  of  affreightment  to  deliver  goods  at  some 
particular  port,  and  the  vessel  from  accident  or  any 
other  necessity,  becomes  unable  to  complete  the  voyage 
and  abandons  the  cargo  at  some  intermediate  point,  tlie 
vessel  cannot  demand  freight  pro  rata^  unless  the  cargo 
is  there  accepted.    2  Am.  L.  C,  676-679. 

2.  But  if  the  shipper  either  expressly  or  impliedly 
accepts  the  cargo  at  such  intermediate  port  with  the 
assent  of  the  master  of  the  vessel,  he  is  bound  to  pay 
freight  pro  rata,    2  Am.  L.  C,  678. 

3.  If  the  master  of  the  vessel  does  not  assent  to 
deliver  the  casgo  at  such  intermediate  point  to  the  ship- 
per, but  offers 'or  does  tranship  the  cargo  to  the  port  of 
destination,  he  is  entitled  to  full  freight.    2  Am.  L.  C,  678. 

4.  But  neither  of  these  principles  apply  to  the  pre- 
sent case,  and  we  shall  therefore  not  attempt  to  contro- 
vert their  correctness.  Here  the  cotton  was  transhipped 
by  the  master  and  delivered  at  the  port  of  destination, 
but  at  an  increased  expense  over  that  anticipated  at  the 
time  of  contract  of  affreightment ;  and  the  question  now 
is,  upon  whom  shall  it  fall,  or  how  shall  it  be  appor- 
tioned ? 

1.  We  admit  that  if  this  additional  expense  was  su- 
perinduced by  the  fault  or  neglect  of  the  plaintiff  or  his 
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agents,  he  would  not  only  have  to  bear  the  loss  of  his 
freight,  but  would  be  bound  to  pay  damages  for  the 
negligence  of  himself  or  his  agent. 
X  2.  But  if  the  vessel,  from  a  necessity  superinduced 
by  the  act  of  God,  the  public  enemy,  or  the  dangers  of 
the  river,  were  wrecked,  and  to  save  the  cargo  from  such 
peril  these  expenses  were  incurred,  then  the  master  of 
the  vessel  would  not  be  bound  to  pay  them,  and  the  loss 
would  fall  upon  the  owner  or  insurer ;  for  in  all  such 
cases  the  master  is  clothed  with  power  independent  of 
the  contract  of  affreightment,  to  bind  the  goods  and 
cargo  for  any  sum  necessary  to  extricate  them  from  peril 
or  for  furtherance  of  the  object  of  the  voyage;  he  may 
hire  another  vessel  to  carry  it  to  the  port  of  destination, 
and  if  at  an  increased  expense  the  owner  or  insurers 
will  have  it  to  pay,  because  it  was  incurred  in  saving 
the  cargo  from  a  peril  excepted  out  of  the  plaintiff's 
contract,  the  risk  of  which  they  took  upon  themselves; 
and  whatever  was  expended  in  saving  them  from  this 
loss  they  would  be  bound  to  pay.  2  Am.  L.  C,  678. 
3  Kent,  212.  4  Johns.  Ch.  R,  214.  ^Cfohns.  R,  262. 
36  Com.  L.  B.,  150,  158. 

3.  The  steamboat,  "Marengo,"  was  allowed  six  dol- 
lars per  bale  "for  saving  and  bringing  the  cotton  to  the 
port  of  destination,"  and  the  plaintiff  is  entitled  to 
freight  according  to  the  original  contract,  to  the  port  of 
necessity,  and  the  owners  or  insurers  paying  the  expenses 
of  saving  the  cargo  at  the  port  of  necessity,  and  freight 
from  there  to  the  port  of  destination.  Tliis  would  only 
give  the  plaintiff  the  freight  he  actually  earned,  and 
compels  the  ownere  or  insurers  only  to  pay  for  saving 
the  goods  from  a  risk  which  they  alone  had   assumed ;  j 
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whicli  apportionment  is  classed  under  the  head  of  general 
average,  as  has  often  been  decided  by  onr  courts.  2 
Am.  L.  C,  651.  3  Kent,  232,  244,  248.  3  Bam.  &  Aid., 
623.  2  Am.  L.  C,  572,  689.  3  Kent,  281,  note.  13 
Peters,  331,  344. 

4.  The  defendant  in  this  case,  in  settling  with  the 
consignees,  retained  in  his  own  hands  the  amount  of 
freight  contracted  to  be  paid  the  plaintiflF;  and  surely 
as  they  paid  it  to  the  defendant,  he  cannot,  upon  any 
principle  of  equity  or  justice,  detain  it  from  the  plaintiff. 

5.  D.  Fbhebson  and  Myebs,  for  defendant. 

1.  In  all  cases  of  loss  the  onus  is  on  the  carrier 
to  show  diligence.  Story  on  Bailments,  623,  and  cases 
there  cited. 

2.  If  loss  occur  by  perils  of  the  sea,  which  might 
have  been  avoided  by  exercise  of  reasonable  skill  or 
diligence,  it  is  not  such  loss  by  perils  of  the  sea  as 
will  exempt  the  carrier  from  liability.  Story  on  Bail- 
ments, 623. 

3.  If  the  carrier  cannot  show  that  the  loss  of  the 
goods  occurred  by  one  of  the  excepted  perils,  he  must 
pay  the  loss ;  and  proof  of  negligence  is  unnecessary 
to  charge  him.  U.  S.  Dig.,  Sup.  3  vol.,  p.  790.  McCaU 
vs.  Brock^  5  Strob,  119. 

4.  Freight,  in  the  common  acceptation  of  the  term, 
means  the  price  for  the  actual  transportation  of  goods 
by  sea  from  one  place  to  another.  The  delivery  of  the 
goods  at  the  place  of  destination,  according  to  ilie  terms 
of  the  charter,  is  necessary  to  entitle  the  owner  of  the 
vessel  to  freight.      The  condition  of  the  delivery  of  the 
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cargo  is  a  condition  precedent,  and  must  be  folfiUed. 
A  partial  performance  is  not  sufficient.  3  Kent's  Com., 
p.  219,  227.    JSrown  vs.  RahUm,  4  Eandolph,  504. 

5.  Freight  jpro  rata  itineris  is  not  ordinarily  due 
unless  there  has  been  a  voluntary  acceptance  of  the 
cargo  by  the  owner  at  an  intermediate  port,  and  not 
when  accepted  of  necessity.  Case  vs.  Baltimore  Insvr 
ranee  Compa-ay^  7  Cranch,  358.  U.  S.  Dig.,  Sup.  2  vol., 
p.   75. 

6.  If  the  vessel  be  disabled  the  master  may  repair 
his  vessel,  or  hire  another  vessel  and  complete  the 
voyage,  and  thereby  earn  his  freight;  and  he  may 
charge  the  cargo  with  the  increased  freight  arising 
from  the  hire  of  the  new  vessel.      3  Kent's  Com.  212. 

7.  But  extra  freight  means  the  surplus  beyond 
which  the  freight  would  have  been  by  the  original 
charter  party,  if  no  necessity  of  hiring  another  vessel 
had  existed ;  and  the  owner  of  the  goods  is  not  liable 
to  double  freight;  that  is,  the  old  and  new  freight  uni- 
ted. 4  Johns.  Ch.  E.,  226,  227,  Searle  vs.  Scovell.  Vide 
1  SwAu,  347. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

Assumpsit.  Tlie  claim  is  for  freight  on  three  hun- 
dred and  forty-six  bales  of  cotton,  shipped  on  plaintiff's 
boat,  "old  Maury,"  in  Maury  county,  Tennessee,  and  to 
be  delivered  to  the  defendant,  the  consignee,  at  New 
Orleans,  at  the  rate  of  two  dollars  per  bale.  The 
"old  Maury"  was  wrecked  by  a  mere  accident  on  the 
way,  about  one  hundred  miles  above  New  Orleans,  and 
the  cotton  reshipped  by  the  master,  the  plaintiff's  agent, 
o\\  the  steamer  "Marengo,"  and  taken  into  port  at  Kew 
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Orleans,  where  she  claimed  a  freight  on  the  cotton  at 
the  rate  of  six  dollars  per  bale.  Her  bill  of  lading 
given  to  the  "  old  Maury,"  entitled  her  to  demand  this 
freight,  as  appears  by  the  evidence  of  W.  J.  Frierson, 
and  defendant  was  compelled  under  an  award  to  pay 
it  before  he  could  get  possession  of  the  cotton.  The 
master  of  the  *^old  Maury"  received  from  the  "Ma- 
rengo" $180.00,  which,  as  we  understand  it,  was  on 
account  of  freight.  This,  however,  is  not  a  material 
circumstance  in  the  case.  The  "old  Maury"  was  par- 
tially filled  with  water,  and  in  a  sinking  condition  when 
its  cargo  was  transhipped  in  the  "  Marengo." 

His  Honor,  the  circuit  judge,  instructed  the  jury  in 
effect,  that  the  plaintiff's  right  to  freight  was  upon 
condition  that  he  deliver  the  cotton  to  the  consignee 
at  the  port  of  destination;  that  if  his  own  boat  be- 
came disabled  from  any  cause,  he  might  tranship  the 
cargo  upon  another  boat,  and  thus  comply  with  the 
contract  and  be  entitled  to  the  freight;  that  if  his  own 
boat  became  disabled  from  casualty  of  the  river  it  was 
his  duty  to  use  every  reasonable  exertion  to  save  the 
cargo  and  forward  it  to  another  boat ;  but  if  the  freight 
charged  upon  the  transhipment  exceeded  that  which  the 
plaintiff  was  to  have  by  his  contract,  the  plaintiff  would 
not  be  entitled  to  any  freight.  The  charge  is  very  full, 
but  this  is  all  that  is  material  to  the  facts  of  the  case. 
The  judgment  was  for  defendant,  and  the  plaintiff  ap- 
pealed in  error. 

The  counsel  for  plaintiff  insists  that  he  is  entitled 
to  freight  pro  rata  to  the  port  of  necessity,  where  the 
cotton  was  transhipped  on  the  "Marengo;"  that  the 
voyage  was  arrested  by  an  accident  of  the  river,  and 
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without  any  fault  of  the  plaintiff  or  his  agents;  that 
in  such  case,  it  was  proper,  in  order  to  save  the  cargo, 
to  tranship  it  on  another  vessel,  to  which  it  became 
liable  for  freight  and  reasonable  charges,  from  the  place 
where  the  voyage  was  arrested  to  the  port  of  destina- 
tion, and  that  the  plaintiff  was  entitled  to  freight  pro 
raia  for  that  portion  of  the  voyage  which  he  had  per- 
formed. 

We  cannot  agree  to  the  position  assumed  by  the 
counsel.  The  plaintiff's  right  to  freight  is  founded  in 
contract,  and  to  entitle  him  to  demand  it,  it  must  ap- 
pear that  he  has  performed  its  conditions,  or  that  he 
has  been  excused  performance  by  the  owner  of  the 
cargo. 

^  Li  cases  of  necessity,  says  Mr.  Kent,  as  where  the 
ship  is  wrecked,  or  otherwise  disabled  in  the  course  of 
the  voyage,  and  cannot  be  repaired,  or  cannot,  under 
the  circumstances,  without  too  great  delay  and  expense, 
the  master  may  procure  another  competent  vessel  to 
carry  on  the  cargo,  and  save  his  freight.  K  other 
means  to  forward  the  cargo  can  be  procured  the  master 
must  procure  them  or  lose  his  freight ;  and  if  he  offers 
to  do  it  and  the  freighter  will  not  consent  he  will  then 
be  entitled  to  his  full  freight.  8  Kent's  Com.  Ori^- 
wold  vs.  Nev)   York  Insv/rcmae  Co,^  3  Johns.   R.,   321. 

He  is  permitted  in  such  case,  to  forward  the  cargo 
by  another  vessel,  and  this  will  be  deemed  a  compli- 
ance with  his  contract  and  entitle  him  to  freight.  But 
if  it  be  not  forwarded  to  the  place  of  destination,  the 
condition  upon  which  the  right  to  freight  depends  has 
not  been  performed,  and  no  such  right  can  exist  unless 
the  owner  of  the  cargo  consented  to  receive  it  at  the 
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intennediate  port,  where  the  voyage  from  necessity  was 
arrested.      SwrUer  vs.  Prmsip^  10  East,  878. 

But  the  freight  charged  by  the  "  Marengo "  was  a 
greater  sum  than  that  stipulated  for  the  entire  yoyage; 
and  if  it  be  considered  that  the  "Marengo"  was  em- 
ployed by  the  plaintiff  so  as  to  enable  him  to  comply 
with  his  contract  to  deliver  the  cargo  to  New  Orleans, 
there  remains    nothing   due  to  the    plaintiff  under   his 

contract. 

•J 

There  is  no  question  but  that  it  is  the  duty  of  the  ^ 
master  of  the  "old  Maury,"  acting  as  the  agent  of  the 
owner  of  the  cargo,  to  tranship  it,  and  he  had  the 
right  to  charge  it  with  such  freight  as  it  was  proper 
to  give.  His  own  vessel  being  disabled  so  that  he 
could  not  proceed  on  the  voyage,  and  the  cargo  being 
in  peril  of  total  loss,  the  law  implies  an  agency  from 
necessity,  that  the  master  may  act  for  the  interest  of 
all  concerned.      8  Kent's  Com.,  212.    Sca/rie  vs.  SoaveUy 

4  Johns.  Oh.  R.,  218.  But  it  does  not  follow  that  he 
will  be  entitled  to  freight  pro  rata  for  the  performance 
of  part  of  the  voyage. 

That  was  not  the  agreement,  and  he  must  bear  his 
portion  of  a  loss  occasioned  by  an  accident  that  might 
occur,  and  in  this  case  was  inevitable.  The  defendant 
was  compelled  to  pay  three  times  the  stipulated  freight, 
and  the  cargo  was  in  some  degree,  injured  by  the  ac- 
cident. Is  he,  in  addition  to  this,  liable  to  pay  a  jpro 
rata  freight  to  the  plaintiff?  K  so,  the  entire  loss  is 
made  to  fall  upon  the  owner  of  the  cargo  or  upon  his 
insurer,  to  whom  he  has  paid  a  premium  for  indemnity. 

In    CaUmder  vs.  Insurance    Co.  of  North  Ameriea, 

5  Binney  525,  reported    also    in    2  A.    L.    Cases,    588. 
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lilghman,  C.  J.,  in  view  of  the  authorities,  states  the 
rule  to  be,  that  ;pTO  rata  freight  is  not  due  unless  the 
consent  of  the  merchant,  either  by  word  or  action,  has 
been  expressly  given,  or  noiay  be  fairly  deduced,  to 
accept  his  goods  at  an  intermediate  port;  and  such 
consent  being  given,  the  original  contract  is  dissolved 
and  a  new  one  arises.  And  so  Mr.  Kent,  3  Com., 
229,  "freight  pro  roOa  Uineria  is  due  where  the  ship, 
by  inevitable  necessity,  is  forced  into  a  port  short  of 
her  destination,  and  is  unable  to  prosecute  the  voyage 
and  the  goods  are  there  voluntarily  accepted  by  the 
owner.  It  rests  upon  the  basis  of  a  new  contract  whicli 
the  law  implies. 

Now,  in  the  present  case,  there  is  no  pretence  that 
the  cargo  was  accepted  by  the  owner  at  the  interme- 
diate port,  where,  from  necessity  the  voyage  was  ar- 
rested,  nor  was  it  received  until  it  was  taken  by  the 
"Marengo"  to  New  Orleans,  the   port  of  destination. 

We  are  of  opinion  that  the  plaintiff  is  not  entitled 
to  recover,  and  order  that  the  judgment  be  affirmed. 

Judgment  affirmed. 
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Willis  S.  Bbakkfikld  vs.  The  State. 

1.  Evidence.  Jhfitig  Dedaratioiu.  Declarations  made  merely  in  fear  or  ap- 
prehension of  death,  are  not  admissible  as  evidence.  To  render  them  ad- 
missible as  dying  declarations,  they  must  be  made  in  view  of  impending 
and  inevitable  death,  and  when  the  party  is  conscious  of  the  fact. 
When  thus  made,  in  a  condition  so  impressive,  when  there  is  no  hope  of 
time  and  no  motive  to  falsehood,  they  carry  with  them  as  high  a  guaran- 
ty for  truth,  as  if  made  under  oath. 

2.  New  Trial.  Juror.  A  prisoner  has  a  right  to  a  fair  and  impartial  jury, 
none  of  whom  have  prejudged  his  case  ;  and  although  loose  impressions 
or  conversations  of  a  juror,  if  disclosed  by  him,  or  others,  to  the  court, 
will  not  have  the  effect  to  set  him  aside  as  incompetent,  yet  if  it  be  shown 
after  conviction  that  any  one  of  the  jurors  had,  before  the  trial,  express- 
ed an  opinion  seemingly  well  grounded,  as  to  the  guilt  of  the  prisoner,  he 
is  entitled  to  a  new  trial.  So  where  a  juror,  when  presented  and  tried  quoad 
Rectum,  may  be  apparently  competent— and  after  conviction  it  was  shown 
that  said  juror,  before  he  was  taken  on  said  jury,  had  been  heard  to  say  in 
reference  to  the  prisoner,  "  damn  him,  he  ought  to  be  hung  j"  Held^  that 
such  statement  being  made  in  the  strongest  terms  of  opinion,  conviction 
and  prejudice,  said  juror  stood  convicted  of  having  prejudged  the  case, 
and  that  the  prisoner  is  entitled  to  a  new  trial. 

3.  Sake.  Counier  affidaviU.  It  is  well  settled  that  the  affidavit  of  an  offend- 
ing juror,  cannot  be  heard  to  exculpate  himself  and  prejudice  the  prisoner ; 
nor  is  it  competent  to  receive  the  affidavits  of  other  jurors  to  the  effect 
that  the  offending  juror  was  favorable  to  the  prisoner  on  the  trial.  The 
issue  is,  was  the  juror  competent— -not  what  his  conduct  was  after  he  was 
taken  upon  the  jury.  If  he  was  put  to  the  prisoner  as  a  competent  juror, 
when  in  fact  he  was  incompetent,  the  rights  of  the  prisoner  were  violated, 
and  it  is  a  legal  presumption  that  he  was  iigured. 


FROM  VRAMXLIN. 


The  prisoner  was  indicted  in  the  circuit  court  of 
Franklin  county  for  murder.  At  the  November  Term, 
1853,  of  said  court,  (Hon.  A.  J.  Marghbanks,  presiding,) 
he  was  convicted  of  murder  in  the  second  degree,  and 
sentenced  to  the  penitentiary ;  a  new  trial  being  refused 
him,  he  appealed  in  error  to  this  court.  The  matters 
assigned  for  error  were  the  admission  of  the  dying  decla- 
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rations  of  the  deceased,  and  the  competency  of  one  of 
the  jurors,  as  to  both  of  which  the  facts  are  fully  given 
in  the  opinion. 

H.  L.  TuENBY,  Vbnablb  and  Ejbkoheval,  appeared  for 
the  prisoner. 

Swan,  Attorney  General,  Caeteir  and  Colyab,  for  the 
State. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

The  prisoner  was  charged  by  indictment,  in  the  cir- 
cuit court  of  Franklin,  with  the  murder  of  Stephen 
Adams.  He  pleaded  "not  guilty,"  and  at  November 
Term,  1853,  was  tried  and  convicted  of  murder  in  the 
second  degree.  He  moved  for  a  new  trial,  which  was 
refused,  and  judgment  being  rendered  against  him,  he 
appealed  in  error  to  this  court.  The  gener/il  character 
of  the  case  may  be  stated  in  few  words.  Stephen 
Adams  was  some  eighty  years  of  age,  and  of  feeble 
health ;  he  had  but  one  child,  a  daughter,  who  was  mar- 
ried to  the  prisoner  in  the  early  part  of  1852.  The  pris- 
oner resided  with  Mr.  Adams,  and  made  a  crop,  aided 
by  two  slaves,  the  property  of  Mr.  Adams.  In  Septem- 
ber, 1852,  the  prisoner  tied  one  of  the  slaves  to  a  tree 
near  the  house,  and  whipped  him;  having  him  tied,  he 
went  to  get  more  switches,  and  while  gone  for  that  pur- 
pose, Mr.  Adams  came  to  the  slave  and  released  him. 
The  prisoner  returned  —  a  quarrel  ensued  between  him 
and  Mr.  Adams,  when  the  latter  received  the  wounds  of 
which  he  died  about  three  hours  thereafter. 
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The  wife  of  the  prisoner  was  present,  and  witnessed 
the  scene,  bnt  she  of  coarse,  is  incompetent  to  detail  it. 
Another  person,  who  seems  to  be  a  fnend  to  the  pri- 
soner, was  standing  a  short  distance  from  the  parties,  bnt 
professed  not  to  know  how  the  homicide  was  committed. 
Mr.  Adams  was  assisted  to  the  house,  and  while  lying 
in  his  bed,  where  he  died,  made  the  following  declara- 
tions. He  said  to  Mr.  Wagner,  who  came  to  see  him, 
"  Willis  ( the  prisoner,)  has  given  me  my  deathly  wound ; 
has  knocked  me  down  with  a  stick,  and  I  am  badly 
beaten.''  He  then  called  the  negro  slave;  asked  him  if 
he  was  badly  injured,  and  said  to  the  slave,  in  presence 
of  witness,  WiUis  has  given  me  my  deathly  wound;  I 
expect  I  will  die,  and  you  wiU  have  to  be  hired  out. 
/  wa/nt  you  to  he  good  to  my  da/ugJder. 

Again,  he  said  to  McElroy,  "  I  know  I  cannot  live ;  I  am 
obliged  to  die ;  there  is  no  chance  for  me  to  get  over  it." 

He  then  said  that  the  prisoner  had  knocked  him  down 
with  a  stick ;  had  beaten  him  very  much ;  and  detailed 
the  facts  in  substance,  as  before  stated.  While  making 
these  statements,  he  appeared  to  be  in  deep  distress; 
breathed  very  badly ;  and  complained  of  violent  suffering 
in  the  head  and  breast. 

1.  It  is  insisted  that  the  court  erred  in  admitting 
the  declarations  of  the  deceased,  to  be  given  in  evi- 
d^ioe  against  the  prisoner.  The  objection  goes  to  the 
competency  of  the  evidence,  and  that  is  a  question  to  be 
determined  by  the  judge,  upon  proof  of  the  state  of 
mind  and  condition  of  the  deceased,  at  the  time  the  de- 
clarations were  made. 

Now,  were  the  statements  of  the  deceased  dying  de- 
clarations, in  a  legal  sense  ?      Declarations  made   when 
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tlie  deceased  is  in  a/rtiouU)  mortis^  and  conscions  of  the 
fact,  are  admissible  as  evidence.  They  must  be  made  in 
view  of  impending  and  inevitable  death ;  and  being  thus 
made,  while  in  a  condition  so  impressive  ;  when  there  is 
no  hope  of  time,  and  no  motive  of  falsehood,  they  carry 
with  them  as  high  a  guaranty  for  truth,  as  if  made 
under  oath.  But  declarations  made  merely  in  fear  and 
apprehension  of  death,  are  not  admissible.  The  mind 
must  be  convinced  that  death  is  impending  and  almost 
immediate.  Smith  vs.  State^  9  Humph.  E.,  10.  Now, 
testing  these  declarations  by  the  rule  we  have  stated,  we 
are  satisfied  that  they  were  properly  admitted  as  dying 
declarations.  We  cannot  doubt,  in  view  of  the  condition 
and  statements  of  the  deceased,  that  he  was  fully  im- 
pressed with  the  belief  that  his  injuries  were  mortal,  and 
that  a  speedy  and  inevitable  death  was  impending. 

2.  It  is  said  that  William  Perry,  one  of  the  jurors, 
had  prejudged  the  case,  and  was  therefore  incompetent. 
To  support  this  fact,  two  affidavits  were  produced,  on  the 
motion  for  a  new  trial ;  1st.  Oscar  states  that  as  he  came 
to  court  with  Perry,  the  morning  he  was  taken  on  the 
jury,  he  asked  him  if  he  was  not  afraid  to  go  to  town? 
Perry  replied,  "no,  I  have  formed  my  opinion  as  to  the 
last  case  there  is;  and  as  to  Brakefield,  I  believe  he 
ought  to  be  hung;"  and  Edwards  states  that  he  was  in 
company  with  Perry  on  his  way  to  the  court,  who  en- 
quired of  him  if  he  was  not  a  witness  in  this  case? 
Affiant  replied  that  he  was  a  witness  for  the  State. 
Perry  then  said,  alluding  to  the  prisoner,  "damn  him, 
he  ought  to  be  hung."  The  prisoner  states  in  his 
affidavit,  that  he  had  no  knowledge  of  these  facts  when 
Perry  was  taken  on  the  jury. 
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It  is  well  settled,  "that  loose  impressions  and  conver-* 
sations  of  a  juror,  founded  upon  rumor,  will  not,  if 
disclosed  by  him,  or  others,  to  the  court,  have  the 
effect  to  set  him  aside  as  incompetent.  Troxdaie  vs. 
iStoA?,  9  Humph.  E.,  422 ;  HowerUm  vs.  State^  Meigs'  E., 
262. 

We  are  not  disposed  to  disturb  the  doctrines  of 
these  cases;  but  was  Perry's  remark  a  mere  loose  im- 
pression, founded  upon  rumor?  We  think  not.  Hjs 
statement  is  in  the  strongest  terms  of  opinion,  convic- 
tion and  prejudice  ;  he  pronounces  the  prisoner  as  guilty, 
and  guilty  of  the  highest  grade  of  murder.  He  stands 
clearly  convicted  of  'having  prejudged  the  case.  His 
examination  upon  his  voir  dire^  before  the  court  does 
not  appear;  his  counter-affidavit  is  produced  to  e3q)lain 
the  matter;  but  it  is  a  settled  rule  that  the  affidavit 
of  the  offending  juror  cannot  be  relied  on  to  exculpate 
himself,  and  prejudice  the  prisoner.  Sines  vs.  StaUy 
8  Humph.  E.,  602 ;  Luster  vs.  SkUey  11  Humph.  E.,  170. 

We  are  to  presume  that  his  statement  before  the 
court  made  him  apparently  competent  as  a  juror;  after 
the  trial,  he  is  accused  upon  the  evidence  of  the  wit- 
nesses, of  having  prejudged  the  case.  The  juror  stands 
criminated  before  the  court,  and  in  such  case  his  own 
affidavit  cannot  be  credited  or  relied  on,  when  it  in- 
volves the  rights  of  the  accused.  Other  affidavits  of 
jurors  were  made  to  the  effect  that  Perry,  the  juror, 
was  favorable  to  the  prisoner  on  the  trial.  This  fact, 
we  regard  as  not  pertinent  to  the  issue,  which  is,  was 
the  juror  competent?  not  what  his  conduct  was  after 
he  was  taken  on  the  jury.  K  he  was  put  to  the 
prisoner    as  a  competent  juror,    when  in    fact   he    was 
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incompetent,  the  rights  of  the  prisoner  were  violated, 
and  it  is  a  legal  presumption  that  he  was  injured. 
These  affidavits  being  out  of  view,  the  case  rests  sim- 
ply upon  the  statement  of  the  two  witnesses,  who  fullj 
convict  the  juror  of  having  prejudged  the  prisoner;  nor 
can  we  presume,  in  the  absence  of  any  legal  proof, 
that  his  judgment  rested  merely  upon  rumor;  but  on 
the  contrary,  we  are  to  presume  that  it  was  founded 
on  facts  and  statements  which  he  considered  entitled  to 
credit.  A  verdict  thus  tainted  cannot  be  permitted  to 
stand ;  the  prisoner  was  entitled  to  an  "  impartial  jury." 
Let  the  judgment  be  reversed,  and  the  prisoner  be 
remanded  for  a  new  trial.      Judgment  reversed. 


IS.  &  0.  Raileoad  Oo.  vs.  John  Mkssino. 


1.  CoiacoK  Carrieb.  0/  PatHtigen.  A  common  carrier  of  passengers  is 
one  who  undertakes  for  hire,  to  carry  aU  persons  indifferently  who  may 
apply  for  passage.  It  is  not  essential  that  the  fare  should  be  paid  in  ad> 
vance  or  tendered,  to  establish  the  relation  and  reciprocal  duties  of  oaz^ 
rier  and  passenger ;  it  is  enough  that  it  is  understood  that  it  is  to  be  paid. 

2.  Same.  Same.  To  constitute  one  a  common  carrier,  it  is  necessary  that 
he  should  hold  himself  out  to  the  community  as  such.  This  may  be  done 
not  only  by  advertising,  but  by  actually  engaging  in  the  business  and 
pursuing  the  occupation  as  an  employment.  It  is  not,  however,  every 
carrying  of  passengers  for  hire,  that  constitutes  a  party  a  common  carrier. 
A  party  having  the  conveniences  for  carrying  persons,  may  in  some  or 
perhaps  many  cases  carry  passengers  for  hire,  when  done  at  the  instance 
of  passengers  and  for  their  accommodation,  without  incurring  the  respon- 
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8ibilitic8  of  common  carriers.    These  would  be  private  carriers,  and  held 
accountable  under  rules  much  lees  stringent. 

3.  Sauk.  JUalnlitiei  of  RaUroad  Companies,  A  railroad  company  in  engaging 
in  the  business  of  common  carriers,  undertakes  that  their  road  is  in  good 
traveling  order  and  fit  for  use ;  and  that  the  engines  and  carriages  em- 
ployed are  road-worthy  and  properly  constructed,  and  ftimished  according 
to  the  present  state  of  the  art,  and  if  an  injury  results  from  the  imperfec- 
tion of  the  road,  the  carriages  or  the  engines,  the  company  are  liable, 
unless  the  imperfection  was  of  a  character  in  no  degree  attributable  to 
their  negligence. 

4.  Saxb.  Same.  Railroad  companies  are  bound  for  a  due  application  on  the 
part  of  their  servants  and  agents  of  necessary  attention,  art,  and  skill,  to 
secure  the  safety  of  passengers  ;  and  they  are  liable  for  all  ii\juries  which 
may  occur  iirom  the  negligence  or  want  of  skill  of  their  agents,  if  such 
iigury  might  have  been  avoided  by  the  utmost  degree  of  care  and  skill  on 
the  part  of  their  agents  and  servants. 

5.  Same.  Same,  A  railroad  company  is  liable  for  any  casualty  which  may  1 
occur  from  running  with  greater  speed  than  is  prudent,  or  on  account  of  1 
collisions  with  obstructions  which  the  engineer  or  conductor  saw  or  might  I 
have  seen,  or  which  he  might  have  avoided  by  the  most  skillful  and  prompt| 
use  of  all  the  means  in  his  power. 


FROM  DAVIDSON. 


This  was  an  action  of  trespass  on  the  case  brought 
by  John  Messino  in  the  circuit  court  of  Davidson  county, 
against  the  Nashville  and  Chattanooga  Eailroad  Company 
for  serious  injuries  done  him  by  the  car  in  which  he 
was  a  passenger,  running  off  the  track  in  consequence  of 
a  collision  with  a  cow  in  the  month  of  June,  1851.  It 
seems  that  the  cars  were  placed  upon  the  track  in  the 
winter  of  1860-51,  the  road  being  only  partially  graded 
and  the  track  laid  but  a  few  miles  from  Nashville. 
There  was  a  deep  cut  necessary  to  be  made  through 
Rains'  hill  a  short  distance  from  the  city,  and  until  it 
.  was  completed,  a  temporary  track  was  laid  on  the  side 
of  the    hill.     It  was  ijnpracticable  to   carry  the   engine 
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over  this  portion  of  the  road  with  a  guard  or  "  cow- 
catcher" in  front  of  the  engine,  and  therefore  none  was 
used  on  the  engine  at  that  period.  The  object  of  run- 
ning the  cars  at  that  time  was  to  transport  materials  on 
the  road  for  its  more  speedy  and  economical  completion, 
and  no  fare  was  charged  passengers  until  it  was  found 
that  their  riding  interfered  materially  with  the  employ- 
ment of  the  workmen,  and  by  the  advice  of  the  chief 
engineer,  fare  was  demanded  in  order  to  reduce  the 
number  of  travelers.  No  sort  of  accommodation  or 
inducement  was  held  out  for  persons  to  ride  except  on 
Sunday.  There  were  no  passenger  cars  attached  to  the 
locomotive,  generally  nothing  but  open  cars  loaded  with 
iron  or  wood,  and  a  few  seats  placed  across  them  for 
persons  to  ride  upon ;  sometimes  a  box  car  was  also 
attached  loaded  with  salt  and  other  groceries  for  the 
hands  or  the  neighbors  in  the  vicinity  of  the  terminus. 
It  was  not  intended  that  any  person  should  ride  on 
the  box '  car,  but  as  there  was  no  rule  yet  adopted 
or  officers  provided  for  their  enforcement,  passengers  rode 
sometimes  in  this  car.  John  Messino,  the  defendant  in 
error,  was  an  Italian,  a  painter  and  glazier,  and  a  vendor 
of  bird  cages  and  statuettes.  He  and  a  fellow  passenger 
took  passage  in  the  box  car  in  June,  1851,  with  a  load 
of  his  wares  for.  sale  in  the  country.  It  seems  that  one 
of  the  employees  suggested  to  them  that  seats  were  pro- 
vided in  the  open  cars,  but  they  preferred  to  remain  in 
the  box  car  because  the  morning  was  damp  and  the  car 
covered.  When  the  engine  started,  the  passenger  care 
were  in  front  and  the  box  car  in  rear  of  the  engine. 
Afker  they  reached  Rains'  hill,  the  engineer  finding  that 
he  could  not  surmount  the   ascent  with   all   the  cars,  let 
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go  the  hindermost  and  pushed  up  those  in  front  to  the 
top  of  the  hill,  when  he  let  them  go  and  then  went 
back  after  the  other  cars;  he  brought  these  also  to  the 
brow  of  the  hill,  and  then  started  down  with  them  at  a 
pace  which,  though  variously  estimated  by  different  wit- 
nesses, was  entirely  too  fast  for  a  proper  caution  and 
prudence.  When  he  had  gone  but  a  short  distance,  a 
cow  came  upon  the  track  some  six  or  seven  hundred 
yards  from  the  top  of  the  hill,  and  she  was  overrun  by 
the  engine  and  the  box  car,  whereby  the  latter  was 
thrown  from  the  track  and  upset,  and  the  defendant  in 
error  so  injured  and  mangled  thereby,  that  after  much 
suffering,  amputation  of  one  of  his  legs  became  necessary. 
It  appears  that  the  engineer  saw  or  could  have  seen  the 
cow  several  hundred  yards  before  him  on  the  track,  and 
no  signal  was  given  to  the  brakeman  or  effort  made  on 
his  part  to  slacken  the  pace  of  the  engine.  The  jury 
gave  the  Italian  a  verdict  for  $5,000  damages,  and  the 
court  (Judge  Baxter,  presiding)  refusing  a  new  trial, 
the  company  appealed  in  error  to  this  court. 

Andrew   Ewino,  N.    S.    Brown    &   Trimble,  for  the 
company. 

E.  G.  Smiley  and  Geo.  Maney,  for  John  Messino. 

Caruthers,  J.,  delivered  the  opinion  of  the  court. 

Hiis   action  was   brought    to    recover    damages  for  a 
serious  injury  sustained  by  the  defendant  in  error,  a  pas- 
senger, from  a  collision  with  a  cow  which  threw  off  the 
car  in  which  he  was  riding.     The  road  was   incomplete, 
*  and  only  used  a  part  of  the  way  from  Nashville  to  Mur- 
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freesboro'  merely  to  facilitate  the  constructioii  of  the 
road,  by  transporting  the  iron  and  other  materials  from 
the  terminus  at  Nashville  east,  as  they  progressed  with 
the  work.  Bat  freight  and  passengers  were  received  and 
carried  for  pay,  regularly  and  without  refusal. 

No  solicitation  of  passengers  or  public  notice  in  the 
newspapers  or  by  hand-bills  had  been  made,  except  for 
Sundays^  but  rates  of  charge  had  been  fixed,  and  none 
who  applied  to  be  carried  were  refused.  The  arrange- 
menty.for  passengers  were  very  indiflferent,  and  parA  of 
the  road  over  which  they  run  was  in  an  unfinished  state, 
so  that  the  pilot  or  cow-catcher  could  not  be  attached  to 
the  locomotive.  This  is  regarded  as  a  precaution  almost 
indispensable  in  this  country,  and  without  which  the 
danger  of  accidents  like  the  one  which  occurred  in  this 
case  is  very  imminent.  The  jury  in  consideration  of  all 
these  facts  presented  in  the  proof,  found  a  verdict  in 
favor  of  the  defendant  in  error,  and  assessed  his  dam- 
ages at  $5,000.  It  is  not  insisted  that  we  can  reverse 
for  excessive  damages,  or  upon  the  ground  of  a  prepon- 
derance of  evidence  against  the  verdict,  as  there  is  proof 
to  sustain  it. 

r 

It  is  becoming  more  and  more  important  every  day 
that  the  duties  and  liabilities  of  common  carriers,  should 
be  well  understood  by  them  and  the  public.  The  lives 
of  citizens  as  well  as  their  property,  are  committed  to 
their  keeping.  The  appalling  disasters  that  are  so  fre- 
quently occurring,  excites  a  general  desire  and  expec- 
tation that  the  courts  will  hold  them  to  that  care 
and  diligence,  which  the  law  prescribes  for  the  safety 
and  protection  of  all  persons  who  extend  to  them  their 
patronage.      The   rules   on  this   subject  are  well  defined 
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and  settled  with  a  view  to  the  mutual  advantage  of  the 
partiesJ  K  they  were  not  sufficiently  rigid  to  guaranty 
safety  to  the  citizen,  the  carrier  would  lose  employment, 
and  fail  to  make  profit  enough  to  authorize  the  great 
expenditure  and  hazards  attendant  upon  his  undertaking. 
So  it  is  manifestly  to  his  interest,  as  well  as  that  of  those 
who  avail  themselves  of  the  facilities  he  affords  for 
traveling  and  transportation,  that  the  most  perfect  safety 
should  be  secured.  But  on  the  other  hand,  the  rules  of 
accountability  should  be  reasonable,  that  men  may  not 
be  deterred  from  devoting  their  time,  capital  and  energies 
to  these  very  useful  and  now  almost  indispensable  enter- 
prises. 

The  law  on  this  subject  is  wisely  adapted  to  the 
accomplishment  of  those  ends,  and  the  promotion  of  the 
best  interests  of  all  concerned.  It  is  laid  down  correctly, 
as  we  think,  by  his  Honor  the  circuit  judge,  in  his 
charge  to  the  jury  in  this  case.  He  says,  in  substance, 
"a  common  carrier  of  passengers  is  one,  who  undertakes 
for  hire  to  carry  all  persons  indifferently  who  may  apply 
for  passage.  It  is  not  essential  that  the  fare  should  be 
paid  in  advance  or  tendered,  to  establish  the  relation 
and  reciprocal  duties  and  liabilities  of  carrier  and  pas- 
senger ;  it  is  enough  that  it  is  understood,  that  it  is  to 
be  paid. 

To  constitute  one  a  common  carrier,  it  is  necessary 
that  he  should  hold  himself  out  to  the  community  as 
such.  This  may  be  done,  "not  only  by  advertising,  &c., 
but,"  by  actually  "  engaging  in  the  business  and  pursuing 
the  occupation  as  an  employment.  It  is  not,  however, 
every  carrying  of  passengers  for  hire  that  constitutes  a 
party  a  common  carrier.  A  party  having  the  conveni- 
16 
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ences  for  carrying  persons,  may  in  some,  or  perhaps  in 
many  cases  carry  passengers  for  hire,  when  done  at  the 
nstance  of  the  passengers  and  for  their  accommodation, 
without  incurring  the  responsibilities  of  common  car- 
riers. 

These  would  be  private  carriers,  and  be  held  account- 
able under  rules  much  less  stringent.  When  a  railroad 
company  engage  in  the  business  of  common  carriers, 
they  undertake  that  the  road  is  in  good  traveling  order 
and  fit  for  use;  and  that  the  engines  and  carriages 
employed  are  road-worthy,  and  properly  constructed  and 
famished  according  to  the  present  state  of  the  art,  and 
if  an  injury  results  from  the  imperfection  of  the  road, 
the  carriages  or  the  engines,  the  company  are  liable 
imless  the  imperfection  was  of  a  character  in  no  degree 
attributable  to  their  negligence.  They  are  also  bound 
for  a  due  application  on  the  part  of  their  servants  and 
agents  of  the  necessary  attention,  art,  and  skill,  and  if 
the  injury  to  the  plaintiff  might  have  been  avoided  by 
the  utmost  degree  of  care  and  skill  on  the  part  of  the 
agents  and  servants  of  the  company  they  are  liable.^' 
He  further  charges,  "that  if  the  injury  occurred  by  run- 
ning faster  than  a  prudent,  skillful  conductor  would  have 
run  on  that  part  of  the  road,  or  on  account  of  coming 
in  collision  with  an  obstruction  which  the  conductor  saw, 
or  might  have  seen  if  he  had  been  looking  in  a  proper 
direction,  or  which  he  might  have  avoided  by  the  most 
skillful  and  prompt  use  of  all  the  means  in  his  power, 
the  defendant  would  be  liable." 

In  this  charge  we  see  no  error,  and  the  jury  having 
found  the  defendant  liable  as  common  carriers,  imder  a 
correct  exposition  of  the   law  in  reference   to  the  facts, 
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we  cannot  disturb  their  verdict,  although  we  might  differ 
with  them  in  our  conclusions  upon  the  facts. 

It  is,  however,  urged  that  the  charge  is  not  full 
enough,  although  it  is  correct  as  far  as  it  goes.  We 
have  several  times  announced  the  rule,  that  we  wiU  not 
reverse  on  this  ground,  where  there  is  no  application  for 
the  extension  of  the  charge.  The  court  must  be  put  in 
the  wrong  by  charging  what  is  not  law,  or  refusing  upon 
request  to  charge  the  whole  law,  applicable  to  the  facts 
of  the  case. 

It  is  again  insisted  that  the  court  erred,  on  questions 
of  evidence.  He  permitted  the  plaintiff  to  prove  that 
the  engineer  in  charge  of  the  engine  on  that  day,  was 
heard  to  say  either  before  or  after  the  accident,  '^that 
he  would  make  his  engine  make  her  time,  or  blow  her 
to  hell."  This  remark  was  made  by  one  of  the  agents 
of  the  company  in  connection  with  his  employment,  and 
might  be  a  circumstance  to  show  his  rashness  or  unfit- 
ness for  so  important  a  position,  and  tends  to  prove  the 
cause  of  the  disaster.  Whenever  it  is  admissible  to 
prove  what  an  agent  did,  it  is  competent  to  prove  what 
he  said  about  the  act  while  he  was  doing  it.  1  GreenL, 
213. 

We  cannot  say  that  it  was  an  improper  circumstance 
to  go  to  tlie  jury,  nor  that  they  permitted  it  to  have  an 
undue  influence  upon  their  minds  as  has  been  argued. 
Again,  it  is  objected  that  the  court  refused  to  permit 
the  defendant  to  prove  the  account  given  by  the  engi- 
neer to  his  chief  in  half  an  hour  afterwards,  of  the 
maimer  and  cause  of  the  accident.  This  was  not  a  part 
of  the  res  gesta^  and  therefore  incompetent. 

The  judgment  will  be  affirmed. 
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James  Phaeis  V8.  William  Lambert. 

1.  Evidence.  Wiinesa,  ItUereat,  In  an  action  for  mallcioas  prosecution, 
where  the  plaintiflf  relies  upon  a  peace  warrant,  sworn  out  by  the  defen- 
dant against  him,  and  upon  which  he  was  arrested,  as  the  foundation  of 
the  action,  it  is  competent  for  the  plaintiff,  or  his  security  for  costs,  to 
show  by  affidavit  the  loss  of  said  warrant,  but  neither  can  be  allowed  to 
prove  its  contents  Airther  than  is  necessary  for  identification,  as  such 
proof  goes  to  the  merits,  and  must    come   from  a   disinterested  source. 

2.  Same.  The  valuable  rule  that  the  best  evidence  within  the  power  of  the 
party  shall  be  produced,  admits  of  no  evasion.  So  where,  in  proving  the 
loss  of  a  peace  warrant  which  was  the  foundation  of  an  action  for  mali- 
cious prosecution,  it  was  shown  that  said  warrant  was  last  in  the  hands  of 
one  of  the  plaintiff's  counsel,  it  is  indispensably  necessary,  before  proof 
can  be  heard  of  the  contents  of  said  warrant,  that  said  counsel  should  be 
sworn,  if  in  reach  of  process,  to  account  for  the  non-production  of  said 
warrant. 

3.  Malicious  Prosecution.  What  is  prima  facie  evidence  of  a  want  <ff  proha- 
Ue  cause.  When  a  peace  warrant  is  taken  out,  and  the  defendant  arrested, 
and  upon  an  examination  of  the  fitcts  by  the  magistrate  they  are  deemed 
insufficient,  and  the  defendant  is  discharged,  such  discharge  would  be 
prima  facie  evidence  of  the  want  of  probable  cause  for  said  prosecution, 
and  where  conpkd  with  malice  would  sustain  an  action  for  malicious  pros- 
ecution, unless  rebutted  successfully  by  proof  that  there  was  reasonable 
ground  for  the  apprehension  of  damage  to  person  or  property  on  which 
the  proceeding  was  instituted.  But  where  the  magistrate,  on  investiga- 
tion of  the  facts,  binds  the  defendant  to  appear  at  court,  and  the  prosecu- 
tor merely  fails  to  appear  and  ask  that  he  be  rebound,  and  the  defendant 
is  thereupon  discharged  —  this  is  not  such  an  acquittal  as  is  contemplated 
in  the  rule,  and  raises  no  such  presumption  of  the  want  of^probable  cause. 

4.  Same.  What  necessary  to  aiUhorvse  the  action.  In  order  to  authorize  an  ac- 
tion for  malicious  prosecution,  it  must  appear :  1,  that  the  prosecution  is 
ended ;  2,  that  there  has  been  an  acquittal  or  final  discharge  ;  3,  that  the 
charge  was  made  through  malice,  and  without  reasonable  or  probable 
grounds  to  believe  it  true.  Malice  may  be*  inferred  from  the  want  of  any 
reasonable  grounds  for  the  prosecution,  as  the  circumstances  appeared  to 
the  prosecutor,  or  as  they  would  have  appes-red  by  ordinary  circumspec- 
tion and  diligence  on  his  part  at  the  time  he  acted. 


FROM     JACKSON. 


Pharis,  the  plaintiff   in  error,  prosecuted  Lambert  by 
indictment  in   the    circuit    court  of  Jackson    for    arson. 
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in  burning  his  corn  crib,  of  whicb  Lambert  was  ac- 
quitted. Pharis  also  took  out  a  peace  warrant  against 
Lambert,  who  was  arrested,  taken  before  a  magistrate, 
and  required  to  give  sureties  of  the  peace,  and  for  his 
appearance  at  the  next  term  of  the  circuit  court,  which 
he  did.  Pharis  did  not  appear  at  the  circuit  court  to 
prosecute  his  peace  warrant,  and  Lambert  was  dis- 
charged, whereupon  Lambert  brought  this  action  for  ma- 
licious prosecution  and  false  imprisonment  against  Pharis 
in  the  circuit  court  of  Jackson.  The  declaration  contains 
two  counts;  one  on  the  prosecution  for  arson,  and 
the  other  on  the  prosecution  hj  peace  warrant.  At 
the  May  Term,  1853,  Judge  (Joodall,  presiding,  there 
was  a  verdict  for  Pharis  on  the  first  named  count,  and 
against  him  on  the  second,  assessing  Lambert's  damages 
at  $400,  upon  which  there  was  judgment,  from  which 
Pharis  appealed  in  error  to  this  court.  The  testimony 
and  the  part  of  the  charge,  excepted  to  so  far  as 
necessary  to  illustrate  the  opinion,  are  stated  in  the 
same.  » 

S.  TuRNEY  and  A.  M.  Savaoe  for  the  plaintiff  in 
error. 

M.  M.  Brien  and  Spurlock,  for  the  defendant  in 
error. 

Cabtjthers,  J.,   delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  eiTor  from  the  circuit  court  of 
Jackson  county.  The  action  was  for  a  malicious  pro- 
secution, and  a  recovery  of  |400  damages. 
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The  first  error  assigned  is  upon  a  question  of  evi- 
dence. The  plaintiff  below  was  permitted  to  introduce 
parol  evidence  of  the  contents  of  a  peace  warrant  upon 
his  own  affidavit ;  that  it  had  been  lost  or  mislaid ;  that 
he  has  caused  his  counsel  and  the  clerk  of  the  court  to 
make  diligent  search  for  it;  and  that  his  counsel,  having 
it  before  him  when  he  drew  the  declaration,  has  correctly 
recited  it  therein;  and  the  evidence  of  the  clerk  of  the 
court,  that  he  had  made  diligent  search  for  it  in  his 
office,  but  could  not  find  it;  "and  that  Mr.  Spurlock, 
plaintiff's  attorney,  took  said  warrant  out  of  the  office, 
and  he  had  not  seen  it  since."  The  affidavit  of  Spur- 
lock was  then  read,  and  decided  by  the  court  correctly 
to  be  competent  to  show  the  loss,  although  it  was  ob- 
jected to  on  the  ground  that  he  was  security  for  the  cost. 
The  affidavits  of  a  party  being  competent,  surely  the  in- 
terest of  his  security  for  costs  does  not  render  hmh  in- 
competent. But  all  that  either  can  be  allowed  to  prove 
is  the  loss  of  the  papers,  not  their  contents  any  further 
than  may  be  necessary  for  description  or  identification ; 
the  secondary  evidence  of  the  contents,  gqes  to  the 
merits^  and  must  come  from  disinterested  witnesses. 

But  the  plaintiff  withdrew  the  affidavit  of  Spurlock, 
and  without  that  the  court  allowed  proof  of  the  con- 
tents of  the  lost  papers  to  go  to  the  jury.  Li  this 
we  think  there  is  error.  Both  the  plaintiff  and  the 
clerk  state  that  the  papers  were  last  seen  by  them  in 
the  hands  of  Spurlock.  This  rendered  it  indispensably 
necessary  that  the  latter  should  be  sworn,  and  account 
for  their  non-production,  if  in  reach  of  process.  1  Green- 
leaf,  §  558,  page  706-7.  K  this  was  not  necessary,  it 
is  easy  to  see  how  the  valuable  and   primary  rule    of 
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evidence,  that  the  beet  evidence    in    the   power  of  the 
party  shall  be  produced,  might  be  evaded. 

2.  It  is  insisted  that  there  is  error  in  the  charge 
of  the  court,  for  which  we  should  reverse.  The  parts 
of  the  charge  objected  to  is  in  these  words:  ^'If  the 
defendant,  malicionsly  and  without  probable  cause,  pro- 
secuted the  plaintiff  upon  a  peace  warrant,  and  he  was 
arrested,  tried  and  acquitted  oIi  said  warrant,  the  plain- 
tiff would  be  entitled  to  recover;  that  if  the  plaintiff 
was  tried  upon  the  peace  warrant  and  acquitted,  such 
acquittal  would  be  prima  facie  evidence  of  want  of 
probable  cause,  but  might  be  rebutted  by  evidence  show- 
ing that  defendant  had  reason  to  fear,  and  did  fear 
that  Lambert  would  do  him  some  harm  or  injury." 
This  is  not  correct  in  its  application  to  the  facts  of  the 
case  before  the  jury.  The  prosecution,  if  it  may  be 
so  called,  was  successful  before  the  justice  of  the  peace ; 
he  decided  that  the  grounds  laid  were  sufficient,  and 
bound  Lambert  to  appear  at  the  next  term  of  the  cir- 
cuit court,  and  to  keep  the  peace  in  the  meantime;  but 
when  the  court  came  on,  he  did  not  see  fit  to  make 
application  to  bind  him  longer,  and  he  was  of  course 
discharged.  This  is  the  acquittal  referred  to  in  the  charge, 
and  to  which  the  rule  of  the  law  laid  down  was  applied. 
If  a  peace  warrant  be  taken  out,  the  defendant  arrested, 
and  upon  examination  of  the  facts  they  are  found  insuf- 
ficient, and  he  is  discharged,  this  would  be  jprima  fade 
evidence  of  want  of  probable  cause,  and  when  coupled 
with  malice,  woidd  sustain  the  action  for  malicious  pro- 
secution, unless  successfully  rebutted  by  showing  reason- 
able grounds  for  the  apprehension  of  damage  to  person 
or   property  on   which    the    proceeding   was    instituted; 
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but  here  the  action  of  the  magistrate  was  in  favor  of 
the  prosecution,  and  if  any  presumption  would  arise, 
it  would  be  in  favor  of  the  existence  of  probable 
cause,  instead  of  against  it ;  but  his  Honor  doubtless  had 
reference  to  the  disposition  of  the  case  in  the  circuit 
court,  and  must  have  been  so  understood  by  the  jury. 
Here,  the  prosecutor  making  no  application  to  continue 
the  peace  recognizance,  the  defendant  was  discharged. 
This  cannot  be  regarded  as  an  acquittal  so  as  to  have 
the  force  of  raising  the  presumption  of  want  of  proba- 
ble cause.  It  was,  however,  proper  evidence  to  show 
another  fact  material  for  the  plaintiff  to  establish ;  that 
is,  that  the  prosecution  was  at  cm  end.  2  Greenleaf,  § 
452.  In  a  criminal  prosecution,  that  is,  a  charge  made 
in  the  name  of  the  State  by  warrant,  presentment  or 
indictment,  that  the  defendant  has  committed  some  crim- 
inal act,  the  rule  is,  that  in  order  to  authorize  a  civil 
action  for  damages  against  the  prosecutor,  it  must  ap- 
pear: 1,  that  the  prosecution  is  ended;  2,  that  there 
has  been  an  acquittal  or  final  discharge;  3,  that  the 
charge  was  made  through  malice,  and  without  reason- 
able or  probable  grounds  to  believe  it  true.  The  first 
and  second  requisites  may  be  established  by  records  of 
the  courts;  but  that  record  in  this  case,  was  not  even 
prima  fade  evidence  of  the  third,  as  charged  by  his 
Honor ;  it  could  not  tend  at  all  to  prove  a  want  of 
probable  cause;  was  not  even  a  circumstance  from  which 
it  could  be  inferred.  Malice  may  be  and  generally  is 
inferred,  and  that  correctly,  from  the  want  of  any  rea- 
sonable ground  for  the  prosecution  as  the  circumstances 
appeared  to  the  prosecutor,  or  as  they  would  have  ap- 
peared by  ordinary  circumspection  and  diligence  on  his 
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part  at  the  time  he  acted.  We  refrain  from  saying 
anything  about  the  fiu^ts  of  this  case,  as  it  will  have 
to  be  again  tried.  But  for  this  error  in  giving  undue 
force  to  the  facts  of  the  discharge  of  the  plaintiff  from 
the  recognizance  to  keep  the  peace  by  the  circuit  court, 
because  the  defendant  did  not  desire  to  bind  him  fur- 
ther, and  for  the  admission  of  secondary  evidence  of  the 
contents  of  papers,  without  their  loss  being  sufficiently 
accounted  for,  we  reverse  the  judgment  and  remand  the 
cause. 


W.   T.   EOBKKTS  YS.   EOBERT    OeOSS. 


1.  Stat  of  Execution.  Liability  of  Slayor,  The  stay  of  execation  is  in 
effect  a  confessioa  of  judgment,  and  the  stayor  is  liable  under  the  law  appli- 
cable to  such  judgment  and  not  otherwise.  It  cannot  be  for  a  part  of  the 
debt  only  or  for  a  greater  or  less  term  than  that  limited  by  law,  or  other- 
wise varied  fi*om  the  general  rule. 

2.  Sau.  BasM.  A  conventional  stay  of  an  execution  which  varies  IVom  the 
general  law  Is  a  mere  contract,  and  not  the  final  and  conclusive  judgment 
which  the  law  contemplates.  So  where  a  stayor  consented  to  stay  the 
whole  debt  Ibr  a  8hc>rter  period  than  the  eight  months  allowed  by  law,  he 
incurred  the  obligation  of  stayor,  but  no  execution  can  be  issued  against 
him  until  the  full  period  of  eight  months  has  elapsed. 


VBOM  MAUBT. 


This  was   a  proceeding   by  certiorari  in   the    circuit 
court  of  Maury,  brought  by  the    defendant  in   error  as 
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tenn  than  that  limited  by  law,  or  otherwise  be  varied 
from  the  general  rule.  Here  the  execution,  issaed  in 
about  four  months  after  the  judgment,  when  the  law 
allows  eight  months  stay  of  execution,  if  "good  and 
sufficient"  security  be  given,  and  a  question  is  raised 
whether  the  stayor  can  consent  to  a  less  time.  He  and 
his  principals  were  entitled  by  law  to  the  eight  months 
stay,  and  it  was  not  competent  to  prove  that  they  con- 
sented to  a  less  time. 

If  a  different  obligation  were  intended,  it  is  not  a 
case  under  the  stay  laws,  but  the  subject  of  contract  in 
some  mode  proper  to  its  nature. 

We  think  the  defendant  incurred  the  obligation  of 
stayor,  and  after  the  time  allowed  by  law  for  the  stay, 
he  became  liable  to  an  execution. 

The  action  of  the  circuit  court,  quashing  the  judg- 
ment against  the  stayor  will  be  reversed,  that,  quashing 
the  execution  will  b^  affirmed,  and  a  procedendo  will 
issue  to  the  justice. 

Judgment  reversed. 
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B.  B.  Stevens  et  al.  vs.  The  Duck  Eiveb  Navigation  Co. 

1.  Sheriff.  Deputy  ean  administer  oaths  where  sheriff  authorixed  by  law  to  do  so. 
Where  by  law  the  sheriff  in  the  execution  of  a  writ  of  ad  quod  damnum  is 
authorized  to  empanuel  and  swear  a  jury  ;  such  acts  being  ministerial 
merely,  may  be  performed  by  a  deputy. 

2.  EviDKNCB.  Before  jury  of  view  under  a  writ  of  ad  quod  damnum.  Where  a 
charter  authorizes  the  assessment  of  damages  against  the  corporators  for 
injuries  done  to  land  in  carrying  out  the  purposes  of  the  same,  by  a  jury 
who  are  required  to  "go  on  the  premises"  and  assess  the  damages  thereto, 
such  jury  luiTe  no  right  to  examine  witnesses,  but  the  jurors  themselves 
are  the  witnesses  respecting  the  Ikcts  in  question,  and  their  report  must  be 
based  upon  their  own  estimate  of  the  damages  after  a  personal  inspection 
of  the  premises. 

3.  Chabtbr.  Construction.  Abandonment  of  franchise.  Its  effects  upon  the 
rights  of  riparian  owners  as  to  damages.  The  charter  of  the  Duck  River  Slack 
Water  Navigation  Company  authorizes  the  erection  of  locks  and  dams  to 
effect  tiie  purposes  of  the  same,  and  gives  to  the  owners  of  land  overflown 
by  the  erection  and  continuance  of  any  such  dam,  a  summary  remedy  for 
the  assessment  of  their  damages  by  a  jury  of  view,  whose  report  is  to  be 
returned  to  the  circuit  court  and  judgment  had  thereon ;  and  provides  that 
the  court  may,  at  the  same  time,  condemn  and  vest  such  land  as  may  have 
been  overflown,  and  for  which  damages  have  been  assessed  in  said  corpo- 
ration, upon  the  payment  of  the  value  assessed  to  the  party  entitled  thereto, 
or  into  court  for  his  use :  Hddy  that  an  abandonment  in  good  faith  by  the 
company  of  the  scheme  contemplated  in  the  charter,  and  removal  of  the 
cause  of  injury,  established  by  evidence  of  a  character,  to  bind  the  company, 
made  at  any  time  before  the  final  judgment  upon  the  report  of  the  jury, 
would  take  away  the  right  of  the  party  injured  to  insist  upon  the  value  of 
his  property  and  transfer  of  title,  and  leave  him  to  recover  such  damages 
under  all  the  circumstances  of  the  case,  as  he  may  have  sustained  by  the 
erection  of  such  dam  during  its  continuance. 


FROM  MAURT. 


This  is  a  proceeding  upon  a  writ  of  ad  quod  darni- 
num  in  the  circuit  court  of  Maury.  The  plaintiffs 
w«re  owners  of  certain  mills  near  the  town  of  Colum- 
bia, which  were  overflown  and  injured  by  the  erection 
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of  a  dam  below  the  same  by  the  defendants,  in  pur- 
suance of  their  charter.  This  proceeding  was  instituted 
to  have  the  damages  of  the  plaintiff  assessed  by  jury 
under  the  provisions  of  the  charter  of  defendants.  The 
jury  assessed  the  plaintiff's  damages  at  $4,000,  and  made 
return  thereof  to  the  circuit  court,  which  gave  judg- 
ment thereon  for  the  plaintiffs,  (Maktin,  Judge,  pre- 
siding,) from  which  the  defendants  appealed.  The  main 
questions  presented,  involved  the  construction  of  the 
charter  of  the  defendants;  the  material  provisions  of 
which,  as  well  as  the  facts,  are  so  fully  given  in  the 
opinion  that  it  is  unnecessary  to  reiterate  them. 

M.  S.  Friebson  for  the  plaintiffs. 

J.  H.  Thomas,  for  the  defendant. 

MoKmNEY,  J.,  delivered  the  opinion  of  the  court. 

By  an  act  of  the  Legislature,  passed  15th  January, 
1846,  the  Duck  Eiver  Navigation  Company  was  incor- 
porated, with  full  power  and  authority  to  make  Duck 
river  navigable  from  Columbia  in  Maury  county,  to  the 
Tennessee  river,  by  means  of  locks  and  dams."  Sec- 
tion ten  of  the  act  of  incorporation  provides :  "  That 
if  any  person  shall  conceive  himself  injured  by  said 
corporation  taking  his  timber,  rocks  or  other  materials, 
or  digging,  or  flooding  his  land  or  other  property,  by 
the  construction  of  said  improvements,  he  or  they  may 
apply  to  the  circuit  court  of  the  county  in  which  the 
injury  may  be  done,  for  a  writ  of  ad  quod  darrmum^ 
to    be  directed  to  the    sheriff   of  such  county,   to   em- 
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pannel  a  jury  of  free  holders  to  go  on  the  premises, 
and  npon  oath,  (which  oath  the  sheriff  is  hereby  au- 
thorised to  administer,)  assess  the  amount  of  damages 
which  may  have  been  sustained ;  and  the  court  shall, 
upon  the  return  of  such  assessment,  render  judgment, 
and  award  execution  for  the  same,  with  costs."  In  a 
subsequent  part  of  the  same  section  it  is  provided,  that 
"the  said  court  may,  at  the  same  time,  condemn  and 
vest  such  lands  as  may  have  been  overflown,  and  for 
which  damages  have  been  assessed,  in  said  corporation, 
upon  the  payment  of  the  value  assessed  to  the  party 
entitled  thereto,  or  into  the  court  for  his  use." 

The  company  having  been  organized  under  this  char- 
ter, proceeded  to  erect  a  dam  across  Duck  river,  about 
eleven  and  a  half  miles,  (by  the  course  of  the  river,) 
below  the  town  of  Columbia,  which  was  completed  and 
the  gates  of  the  lock  closed  about  the  month  of  June, 
1852. 

Stephens  &  Davis,  who  were  the  owners  of  a  grist 
mill  and  saw  mill  situate  on  Duck  river,  about  half  a 
mile  above  the  town  of  Columbia,  made  an  application 
to  the*  circuit  court  of  Maury  for  a  writ  of  ad  quod 
dofmmmh^  upon  the  alleged  ground  that  the  erection  of 
said  dam  had  greatly  injured  them,  "by  backing  up 
the  water  and  flooding  and  drowning  said  mills,  and 
rendering  their  said  mills  wholly  useless  and  unprofit- 
able." The  writ  accordingly  issued,  commanding  the 
sheriff  to  summon  a  jury  of  twelve  freeholders,  to  go 
upon  the  premises  "and  assess  upon  oath  the  amount 
of  damages  which  the  said  plaintiffs  have  sustained  by 
reason  of  the  premises   aforesaid." 
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This  command  of  the  writ  was  in  strict  conformity 
to  the  prayer  of  the  petitioner,  presented  to  the  court 
for  the  issuance  of  said  writ. 

The   jury   reported,    that,    having    been    empanneled 
and  sworn  by  William  R.  Porter,  a  deputy   sheriflF  of 
Maury  county,   and  having  gone  upon  the  premises  in 
the  writ  specified,  "and  after  having  fully  examined  the 
same  in  the    presence   of  the  counsel  of  the   plaintiff 
and    defendant ;    and   after   hearing  the  proof  on   both 
sides,  and  having  fully  considered  of  the  whole  matter, 
we  do    find  in  favor  of   the  said  plaintiffs,  and    assess 
the  damages  they  have  sustained  by  reason  of  the  dam 
of  said  plaintiffs,  to  be  the  sum  of  four  thousand  dol- 
lars, by  reason  of  the  backing  of  the  water  upon  the 
mills  and  machinery  of  said  plaintiffs,  for  the  time  that 
the  charter  of  said  defendants  authorises  them  to  keep 
up  said  dam,  in  and  across  said  river,  below  said  mills 
and  dam  of   said  plaintiffs,"  &c.       And  thereupon  the 
court  rendered  the    following   judgment:      "It    is  con- 
sidered by.  the  court  that  said  verdict  of  the  jury  afore- 
said, be  received,  and  that  the  plaintiffs  recover  of  the 
defendant  their  damages  aforesaid,  by  the  jury  id  man- 
ner and  form  aforesaid  assessed,  also  their  costs  in  this 
behalf  expended,"  and  that  execution  issue,  &c.    Upon 
the    assessment  of  the   jury  being  returned   into  court, 
and  before  judgment  thereon  the  defendant  by  counsel, 
entered   a   motion   to    set   aside    and    quash    the    same. 
And  in  support  of  this  motion  the  defendant  produced 
a  copy  of  a  bill  pending  in  the  chancery  court  at  Co- 
lumbia, filed    by    a    large   number  of   the  stockholders, 
praying,  amongst  other  things,  a  dissolution  of  said  com- 
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panj,  because  of  the  utter  impracticability  of  the  object 
contemplated  by  the  charter.  Also  a  series  of  resolu- 
tions passed  by  the  board  of  directors  of  said  company 
at  a  meeting  held  on  the  12th  of  May,  1853,  which, 
among  other  things,  declare  ^'  it  inexpedient  for  the 
company  fhrther  to  prosecute  the  work,  or  attempt  to 
render  said  river  navigable  by  the  erection  of  locks 
and  dams ;  and  that  the  board  will  abandon  all  further 
efforts  to  make  said  river  navigable;"  and  furthermore 
directing  the  gates  of  the  lock,  at  the  dam  complained 
of,  to  be  forthwith  opened,  and  the  dam  itself  to  be 
removed,  or  cut  down  so  as  not  to  cause  the  water  to 
back  upon  the  property  of  persons  above. 

These  resolutions  were  adopted  subsequent  to  the 
assessment  of  damages  by  the  jury,  which  was  made 
on  the  22d  of  April,  1853,  but  prio|^i9*4|^{Mi^  and 
confirmation   thereof  by  the  courtf  i^Jbiiiti    wfflH^jfrmhe 

27th  of  May,  1858.  MAW  ^fBaUfl? 

The  defendants  also  presentedllbo  the  cSffi^w^ral 
affidavits,  and  among  others,  the  am^fBltV4^|flGPV^^ 
jurors,  which  states  that  the  juro^iggde  thj^y^jmess- 
ment  of  damages  ^^more  from  the  proof  imroduced  than 
from  any  examination  made  by  themselves,"  and  that 
they  met  at  the  mills,  and  did  not  go  to  the  dam 
erected  by  the  defendant,  or  make  any  examination  of 
it  whatever." 

It  was  made  to  appear  by  another  affidavit,  that 
the  defendant  objected  to  the  examination  of  witnesses 
before  the  jury,  but  the  dejnUy  sheriff^  overruled  the 
objection^  and  the  witnesses  were  examined  touching  the 
damages  which,  in  their  opinion,  had  been  occasioned 
to  the  plaintiff's  mills,  by  the  erection  of  said  dam. 
17 
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It  was  also  disclosed  to  the  court,  that  within  a  day 
OP  two  after  the  passage  of  the  foregoing  resolutions, 
the  gates  of  the  lock  were  opened  and  remained  open, 
and  that  since  the  gates  were  thrown  open,  the  back- 
water does  not  extend  within  some  considerable  distance 
of  the  plaintiff's  mills.  The  affidavits  disclose  other 
important  facts,  which,  however,  for  the  purpose  of  the 
present  decision,  need  not  be  noticed. 

Upon  the  foregoing  state  of  facts,  it  is  insisted  that 
the  motion  to  quash  ought  to  have  been  made  absolute, 
for  several  reasons: 

1.  It  is  argued  that  the  charter,  in  express  terms, 
requires  the  writ  "to  be  directed  to  the  sheriff  of  the 
county,"  and  confers  upon  him  alone  the  authority  to 
empannel  the  jury  and  administer  the  oath;  and  con- 
sequently these  duties  cannot  be  discharged  by  a  deputy, 
as  was  done  in  this  case. 

We  are  not  prepared  to  assent  to  this  conclusion. 
It  seems  to  us  that  the  impanneling  the  jury  and  ad- 
ministering the  oaths  are  mere  ministerial  acts,  and 
may  therefore  be  performed  by  a  deputy. 

2.  It  is  maintained  that  the  assessment  of  the  jury 
was  illegal,  and  should  have  been  treated  as  a  nullity, 
because  made  in  whole  or  in  part,  upon  the  testimony 
of  witnesses,  and  not  exclusively  upon  their  own  obser- 
vation and  knowledge.  Tliis  position,  we  think,  is 
unquestionably  correct.  The  charter  provides  that  the 
jury  shall  "go  on  the  premises."  No  provision  is 
made  for  the  attendance  or  examination  of  witnesses, 
and  obviously  no  such  thing  was  contemplated.  The 
act  clearly  contemplates  an  inquiry  and  assessment  of 
the  damages,  in  the   primitive  form  of  trial  by   jury; 
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according  to  which  the  jurors  themselres  were  the 
witnesses  respecting  the  facts  in  question,  and  their 
verdict  was  founded  upon  their  own  knowledge,  with- 
out the  aid  of  other  testimony.  The  injuries  for  which 
the  charter  provides  a  remedy,  are  supposed  to  be  ob- 
jects of  sense,  and  therefore  it  was  intended  that  the 
jury,  upon  the  testimony  of  their  own  senses,  should 
estimate  the  damages  sustained  in  the  particular  case, 
unaided  by  the  opinions  or  evidence  of  witnesses.  This 
is  in  analogy  to  the  ancient  proceeding  in  real  actions, 
when  a  view  of  the  premises  was  thought  necessary. 
See  the  case  of  the  ClarJcsvUle  Tu7'npike  Gampcmy  vs. 
Atkinson^  decided  at  the  last  term  at  this  place. 

Wliether  this  is  not  an  impracticable  and  inadequate 
remedy  in  the  present  case,  and  whether  the  act  is 
essentially  objectionable  in  not  providing  for  a  revision 
of  the  assessment  in  the  circuit  court,  in  the  ordinary 
mode  of  trial,  are  questions  not  for  our  consideration. 

3.  It  is  urged  that  the  assessment  ought  to  have 
been  set  aside,  because  the  jury,  instead  of  estimating 
the  damages  actually  sustained,  up  to  the  time  of  making 
the  assessment,  (as  by  the  terms  of  the  act,  as  well 
as  by  the  command  of  the  writ,  was  their  dutyj)  gave 
proapectim  damages,  covering  all  future  loss  and  injury. 

In  answer  to  this  objection,  it  is  said,  that  in  point 
of  &ct,  the  measure  of  the  damages  assessed  by  the 
jury  was  the  estimated  value  of  the  property,  and  that 
as,  by  the  provision  of  the  charter,  the  owners  had  a 
right  to  force  a  sale  of  the  property  upon  the  company,  the 
assessment  was  substantially  what  it  ought  to  have  been. 

In  the  first  place,  it  may  be  remarked,  this  is  a 
view  of  the  case   not   warranted  either   by  the   report 
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of  the  jury  or  the  action  of  the  court  thereon.  Even 
admitting  that  this  was  a  case  in  which  it  would  have 
been  competent  to  the  jmy  to  have  made  the  yalue 
of  the  property  the  basis  of  their  assessment  of  dama- 
ges, it  is  sufficient  to  say,  that  from  this  report,  there 
is  no  ground  to  infer  that  they  in  fact  did,  or  intended 
to  do  so.  Nor  did  this  view  present  itself  to  the 
mind  of  the  court,  or  provision  would  have  been  made 
in  the  judgment,  pursuant  to  the  charter,  that  the  title 
to  the  property  should  be  vested  in  the  company  upon 
^'the  payment  of  the  value  assessed,"  to  the  owners, 
or  into  court  for  their  use. 

It  does  not  become  necessary  for  the  decision  of  the 
present  case,  that  we  should  attempt  to  expound  the 
charter  with  the  view  of  defining  the  precise  cha- 
racter of  the  cases  intended  to  be  embraced  by  it;  for 
in  the  argument  for  the  defendant  here  it  is  conceded 
that  the  case  in  hand  falls  within  it;  and  perhaps  it 
is  within  the  reason,  if  not  within  the  letter  of  the 
act. 

It  seems  to  be  assumed  by  the  counsel  for  the 
plaintiffl,  that  in  all  cases  of  injury  to  property,  re- 
sulting from  the  erection  of  a  dam  or  other  improve- 
ments made  by  the  company,  whether  such  injuiy  be 
only  partial,  or  amount  to  a  total  destruction  of  the 
value  of  the  property;  the  owner  has  a  right,  by  the 
provision  of  the  charter,  to  demand  an  assessment  of 
the  full  value  of  the  property  by  the  jury,  and  a  com- 
pulsory sale  thereof  to  the  company,  by  the  judgment 
of  the  court,  and  this  right,  becoming  fixed  by  the 
assessment  made  by  the  jury,  it  cannot  be  affected  by 
the  subsequent  act  of  the  company,  though  amountiag 
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to  an  entire  abandonment  of  the  project  contemplated 
by  the  charter,  and  a  complete  removal  of  the  canse 
of  injury  by  the  abatement  of  the  dam,  or  throwing 
open  the  lock. 

We  cannot  assent  to  this  reasoning.  On  the  contrary, 
we  think  that  an  utter  abandonment  of  the  contempla- 
ted scheme  of  improvement,  in  good  faith,  at  any  time 
before  the  final  judgment  of  the  court  upon  the  report 
of  the  jury,  would  take  away  the  right  of  the  party 
injured  to  insist  upon  the  value  of  his  property,  and 
transfer  of  the  title  to  the  company;  and  leave  him 
to  recover  such  damages,  imder  all  the  circumstances 
of  the  case,  as  he  may  have  sustained  by  the  erection 
of  a  dam,  during  its  continuance.  Of  course,  in  such 
case,  the  abandonment  of  the  enterprise,  and  total  re- 
moval of  the  cause  of  injury,  must  be  established  by 
plenary  evidence,  and  the  evidence  of  abandonment  must 
be  of  a  character  to  be  in  law,  binding  and  conclusive 
upon  the  company. 

In  this  view  of  the  case,  it  follows,  that  the  judg- 
ment must  be  reversed,  the  proceedings  set  aside,  and 
a  writ  of  ad  qaod  damntwrn,  issued  de  novo. 


246  NASHVILLE: 


Jenkins  Greer  vs.  T.  G.  Wroe  and  Wife. 


Jenkins  Geeee  vs.  T.  C.  Wroe  and  "Wife. 


FoRCiBLH  Entbt  AND  Detaineb.  Where  the  plaintiff  in  a  proceeding  in 
forcible  entry  and  detainer,  had  removed  from  the  premises,  but  indicated 
by  barring  the  doors  of  the  house  that  he  had  no  intention  of  abandoning 
the  place,  and  afterwards  casual  trespassers  entered  by  force  and  held  pos- 
session for  a  while,  and  on  leaving  the  same  left  the  doors  open,  when  the 
defendant  without  concert  with  the  trespassers  was  put  in  possesion  under 
a  claim  and  without  force,  he  is  not  liable  to  the  summary  remedy  of  for- 
cible entry  and  detainer,  but  only  to  an  action  by  which  the  strength  of 
title  can  be  tested. 


FROM  DE    KALB. 


Wroe  and  wife  instituted  this  proceeding  in  forcible 
entry  and  detainer,  before  three  justices  of  the  peace  in 
the  county  of  DeKalb,  against  the  plaintiff  in  error 
Greer,  to  recover  the  possession  of  a  tract  of  land  in 
said  county.  There  was  judgment  before  the  justices  for 
Wroe  and  wife,  from  which  Greer  appealed  to  the  cir- 
cuit court.  It  seems  that  the  land  in  controversy  was 
sold  at  execution  sale,  as  the  property  of  Mrs.  Wroe 
then  in  possession  and  a  feme  sole^  Messrs.  Savage  & 
Brien  becoming  the  purchasers.  Soon  after  the  sale  she 
intermarried  with. Wroe,  and  removed  to  Wilson  county, 
leaving  the  premises  unoccupied.  She  requested  Mr. 
Colms,  her  attorney,  to  look  after  the  place,  and  he  soon 
thereafter  barred  up  the  doors  and  windows  of  the  house 
and  fastened  the  gate.  Some  trespassers  entered  the 
house  by  force,  and  held  possession  until  driven  off  by 
Mr.  Colms.  They  left  the  doors,  windows,  and  gates  all 
open,  and  thereupon  Greer  went  into  possession  without 
concert  with  said  trespassers,  and  by  authority  of  Savage 
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one  of  the  claimants  under  the  sheriff's  deed;  this  pro- 
ceeding was  thereupon  instituted  by  Wroe  and  wife,  the 
period  for  redemption  not  yet  having  expired.  There 
was  verdict  and  judgment  in  the  circuit  court,  Judge 
QooDALL,  presiding,  for  Wroe  and  wife,  from  which  Greer 
appealed. 

M.  M.  Bbien  and  Savage,  for  the  plaintiff  in  error. 

CoLMS  and  Oantbell,  for  the  defendant  in  error. 

Cabxjthees,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  in  forcible  entry  and  detainer. 
The  case  turns  upon  a  single  question  of  law,  contained 
in  the  charge  of  the  court.  The  law  was  charged  to  be 
that,  "  if  the  plaintiff  had  removed  from  the  place,  but 
indicated  by  fastening  the  doors  of  the  house,  and  the 
gates  of  the  enclosure,  that  they  did  not  intend  to  aban- 
don the  possession,  and  a  casual  trespasser  opened  the 
gates  and  doors,  and  the  defendant  afterwards  even  with- 
out any  concert  with  the  trespassers,  finding  the  house 
open  entered  under  a  claim,  and  without  actual  force, 
that  he  would  be  liable  to  be  proceeded  against  in  this 
action."  Under  the  facts  of  the  case  there  can  be  no 
doubt,  but  that  the  charge  on  this  point  controlled  the 
verdict.  We  think  the  charge  was  erroneous.  The  entry 
in  such  a  case  would  not  be  forcible  in  fact  or  in  law, 
in  the  sense  of  the  statute  giving  this  action,  and  there- 
fore the  defendant  would  not  be  liable  to  this  proceed- 
ing, but  only  to  an  action  in  which  the  strength  of  title 
could  be  tested.    True,  he  would  be  guilty  of  an  ouster. 
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if  not  the  true  owner,  and  subject  to  an  action  of  tres- 
pass or  ejectment,  but  not  to  forcible  entry  and  detainer. 
It  can  make  no  difference  by  what  means  and  bj  whom 
the  houses  were  opened,  if  the  defendant  cannot  be  con- 
nected with  it.  An  entry  by  him  peaceably  and  without 
force  or  yiolence,  does  not  render  him  liable  to  this 
summary  remedy.  If  he  finds  the  premises  vacated, 
and  the  houses  opened,  the  idea  of  force  surely  cannot 
be  connected  with  his  entry.  How  the  means  by  which 
the  premises  became  vacant  could  affect  the  question,  we 
are  unable  to  perceive,  unless  it  should  appear  that  the 
trespasser  was  acting  for  him,  or  by  his  concert  or  pro* 
curement,  in  which  case,  the  force  would  be  imputed  to 
him  and  he  would  be  liable. 

The  judgment  will  be  reversed,  and  cause  remanded. 


Albjlanper  Jenkins  vs.  W.  W.  Motlow. 

Baileb.  Carrier,  LiahUUy  cf  mandatary.  Where  the  defendant,  a  captain 
of  a  steamboat,  undertakes  without  charge  to  carry  a  sum  of  money  for 
one  of  his  passengers  irom  one  point  to  another,  he  is  bound  to  me  a  de- 
gree  of  diligence  and  attention  adequate  to  the  performance  of  the  trust, 
and  if  he  be  wanting  in  that  ordinary  care  applicable  to  his  situation,  cha- 
racter and  circumstances,  whereby  the  money  is  lost,  he  is  guilty  of  negli- 
gence, and  is  liable  to  make  indemnity  for  such  loss. 


FROM  DAVIDSON. 


This  action  on   the  case  was  brought  by  the   defen- 
dant in  error  against  the  plaintiff  in  error,  in  the  dr- 


DECEMBER  TERM,  1863.  249 

Alexander  JenkiDi  vc  W.  W.  Hotlow. 

cnit  cotirt  of  Davidson  to  recover  a  sum  of  money  de- 
posited with  the  plaintiff  in  error  by  the  defendant,  to 
be  carried  to  Kew  Orleans  on  the  steamer  Jamestown, 
of  which  the  plaintiff  in  error  was  master,  and  which 
was  lost  by  the  robbery  of  the  boat.  It  appears  that 
Motlow  took  passage  at  Padncah  on  the  steamer  for 
New  Orleans.  Some  several  hundred  miles  above  New 
Orleans,  he  was  advised  to  deposit  his  money,  some  |650 
in  gold,  in  the  iron  safe  of  the  boat,  which  he  did, 
handing  it  to  the  clerk,  and  demanding  a  receipt  there- 
for, which  the  clerk  declined  to  give,  stating  that  he 
carried  it  without  charge,  and  that  it  would  be  as  safe 
as  in  the  Nashville  Bank.  The  boat  arrived  at  New 
Orleans  on  Thursday  morning  before  day,  and  the  safe 
was  robbed  on  Friday  afternoon.  It  seems  that  before 
the  deposit  was  made  the  clerk  had  advis^  the  pas- 
sengers that  ihey  had  better  place  their  money  in  the 
safe,  as  there  were  suspicious  persons  on  board,  and 
several  others,  with  Motlow,  had  done  so  accordingly. 
On  the  night  of  their  arrival  at  New  Orleans,  boats 
lying  on  each  side  of  the  Jamestown  had  been  robbed. 
The  captain  employed  an  extra  watch,  but  at  the  time 
the  robbery  was  discovered  he  could  no  where  be  found. 
On  Friday,  the  day  of  the  robbery,  it  seems  that  all  the 
ofiScers  of  the  boat  were  out  upon  the  levee  most  of 
the  day.  The  clerk,  when  he  left  the  boat,  locked 
the  safe,  taking  the  key  with  him;  he  also  locked  his 
office  door,  but  it  seems  the  door  of  the  adjoining  room 
was  left  unlocked,  and  that  room  communicated  with  his 
office,  where  the  safe  was,  by  a  space  over  the  desk, 
sufficiently  large  to  admit  the  body  of  a  man. 
There  was  a  dense  crowd  about  the  boat  and  on   the 
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levee  during  the  day  of  the  robbery.  It  seems  that 
the  robbery  was  discovered  about  4  o'clock  in  the  after- 
noon, the  desk  having  been  apparently  opened  with  a 
nail,  by  which  it  was  much  scratched  about  the  key 
hole.  There  was  verdict  and  judgment  in  the  circuit 
court.  Judge  Baxter,  presiding,  for  Motlow,  from  which 
Jenkins  appealed  in  error  to  this  court. 

Meigs  and  MoEwen,  for  the  plaintiff  in  error. 

A.  EwiKO,  for  the  defendant  in  error. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

Action  on  the  case.  In  January,  1851,  the  plain- 
tiff in  error,  Jenkins,  being  commander  and  owner  of 
the  steamboat  Jamestown,  then  on  a  trip  from  Nashville 
to  New  Orleans,  received  the  plaintiff  Motlow  on  board 
as  a  passenger  to  New  Orleans.  The  defendant  in  error 
deposited  with  the  clerk  of  the  boat  $650  in  gold,  and 
one  Oliver,  his  companion,  made  a  similar  deposit  of 
$1,188  50. 

When  the  boat  arrived  at  New  Orleans,  the  safe  in 
which  the  money  was  deposited  was  opened  and  the 
money  stolen.  The  plaintiff  was  to  pay  for  his  pas- 
sage, but  it  was  understood  that  no  extra  or  special 
charge  was  made  for  carrying  his  gold.  This  suit  was 
instituted  to  recover  the  lost  money.  There  is  much 
proof  as  to  the  circumstances  attending  the  deposit;  the 
condition  of  things  at  the  time  of  the  arrival  of  the  boat 
at  New  Orleans ;  the  danger  of  the  robbery,  and  the  loss 
of  the  money  in  the  present  case;  but  we  do  not  deem 
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it  necessary  to  detail  it,  as  the  evidence  is  sufficient 
under  the  rule  of  this  court  to  support  the  verdict. 

His  Honor  the  Judge,  instructed  the  jury  that  if  the 
plaintiff  in  error  was  to  carry  the  money  without  reward, 
he  was  liable  only  as  a  mandatary,  and  stated  the  de- 
gree of  diligence  which  the  law  imposed  on  a  bailee  of 
that  kind.  He  said,  ^^there  are  three  degrees  of  dili- 
gence required  in  the  law;  there  is  a  high  degree,  a 
common  degree,  and  a  slight  degree;  and  a  mandatary 
was  liable  only  for  gross  negligence,  and  illustrated  the 
subject  by  reference  to  cases  in  a  work  on  bailments. 

The  jury  found  the  following  verdict  in  writing: 
"We  of  the  jury  hold  that  the  defendant  is  liable  to 
the  plaintiff  as  mandatary  or  depository,  and  that  hav- 
ing failed  to  use  ordinary  diligence  under  the  circum- 
stances, we  find  for  the  plaintiff  six  hundred  and  thirty 
dollars,  with  interest,  as  damages,  making  in  all  $770  50. 

On  this  verdict  there  was  judgment  for  the  plaintiff, 
and  defendant  appealed  in  error. 

The  error  assigned  is,  that  the  verdict  of  the  jury 
holds  the  defendant  bound  to  a  higher  degree  of  dili- 
gence than  that  which  the  law  imposed  upon  him  as 
mandatary. 

Now,  we  may  observe  that  this  is  not  a  special  ver- 
dict which  finds  the  facts,  and  submits  the  question  of 
law  thereon  to  the  court.  It  states  no  facts,  but  a 
general  conclusion,  with  some  reasoning  thereon,  that 
the  defendant  is  liable,  and  that  reasoning  in  a  tech- 
nical sense,  may  be  incongruous  and  erroneous;  but 
does  that  prove  that  the  general   finding  is  erroneous? 

"We  have  seen  that  the  evidence  was  sufficient  to 
support  the  verdict,  under  the  well   settled  rule   of  the 
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court ;  the  iDstructionfi  given  by  the  judge  are  techni- 
cally and  strictly  correct.  He  stated  to  them  that  a 
mandatary  was  bound  to  slight  diligence^  and  liable  only 
for  gross  negligence,  and  illustrated  the  subject  in  a 
clear  and  ample  manner.  The  jury  say  that  defendant, 
a  mandatary,  did  not  use  "ordinary  diligence  under 
the  circumstances." 

We  do  not  suppose  that  in  the  use  of  this  phrase, 
the  jury  had  reference  to  technical  distinctions,  which 
to  their  minds  were  not  yery  obvious  or  tangible. 
The  question  was,  whether  the  plaintiff  in  error,  under 
tne  circumstances,  was  guilty  of  culpable  negligence? 
That  is,  in  technical  phrase,  whether  he  was  guilty  of 
"gross  negligence?"  It  is  conceded  in  many  of  the 
cases  that  this  expression  has  no  very  precise  or  defi- 
nite meaning.  Thus  in  Sinton  vs.  Dihhon^  2  Add. 
and  Ell.,  646.  Denman,  0.  J.,  says  it  may  well  be 
doubted  whether  between  "gross  negligence"  and  neg- 
ligence merely,  any  intelligible  distinction  exists.  So 
in  WU9on  vs.  BuU,  11  M.  &  Weld.,  113.  Kolf,  B., 
remarks:  "I  can  see  no  difference  between  negligence 
and  gross  negligence;  that  it  was  the  same  with  the 
addition  of  a  vituperative  epithet."  So  in  Tracey 
vs.  Wood^  3  Mason,  132:  The  court  said  that  gross 
negligence  is  the  want  of  that  care  which  unpaid 
bailees  of  ordinary  prudence  usually  take  of  bailed 
property,  and  the  jury  were  instructed  to  consider 
whether  the  party  used  such  diligence  as  a  gratuitous 
bailee  ought  to  use,  under  such  circumstances.  Angel 
on  Carriers,  S.  31 ;  and  so  Mr.  Kent,  a  gratuitous 
bailee  is  liable,  if  he  be  "wanting  in  fidelity,  or  in 
that  ordinary  care  applicable  to  his  situation,  character 
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aad  circmnstances  which  is  evidence    of  it."     2   Kent, 
56T. 

In  ^^/rdamd  vs.  Mon/tgomery^  1  Swan's  R..  457,  the 
court  say,  that  '^as  a  general  rule  a  mandatary,  whose 
engagement  is  merely  gratnitons,  is  bound  only  to  ordi- 
nary diligence,  and  liable  only  for  gross  neglect  or  a 
breach  of  good  &ith.  It  is,  however,  a  well  settled  rule, 
that  if  a  mandatary  enter  upon  the  execution  of  the  busi- 
ness entrusted  to  him,  he  is  boimd  to  use  a  degree  of 
diligence  and  attention  adequate  to  the  performance  of 
his  undertaking,  if  he  do  not  and  damage  ensue,  he  is 
liable  to  the  mandator  for  his  misfeasance." 

The  word  ordvawty  in  this  extract,  is  not  technical  or 
correct,  but  the  rule  as  to  the  liability  of  a  gratuitous 
bailee  is  clearly  and  truly  stated.  In  that  case  the  court 
further  say,  the  question  is  whether  the  defendant  who 
had  undertaken  to  deliver  the  package,  used  a  degree  of 
diligence  and  attention  adequate  to  the  performance  of 
the  trust?  Now,  in  the  present  case,  the  defendant 
having  undertaken  to  carry  the  money,  was  bound  to 
use  a  degree  of  diligence  and  attention  adequate  to  the 
performance  of  the  trust,  and  in  the  words  of  Mr.  Kent, 
if  he  were  wanting  in  that  ^^  ordinary  care  applicable  to 
his  situation,  character  and  circumstances,"  he  was  guilty 
of  negligence  and  is  liable  to  make  indemnity  to  the 
plaintiff. 

"We  see  no  reason  to  doubt,  but  that  it  was  in  this 
sense  the  case  was  considered  by  the  jury,  when  they 
say,  "the  defendant  failed  to  use  ordinary  diligence 
under  the  circumstances." 

The  circumstances  alluded  to  by  the  jury,  show  that 
the  boat  was  in   imminent    danger   of  robbery.     There 
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was  a  vast  concourse  of  visitors  in  the  city.  Two  boats 
near  the  Jamestown  had  jnst  been  robbed;  other  rob- 
beries were  committed  in  the  city.  Suspicious  persons 
were  on  the  boat,  when  it  arrived  and  had  gone  into 
the  city.  The  thief  entered  the  boat  in  the  day,  opened 
the  safe,  and  went  out  on  the  levee  side,  where  the 
officers  were  engaged  on  the  levee,  the  extra  watch 
employed  for  the  boat  was  no  where  to  be  found,  and 
was  not  examined  as  a  witness.  These  are  some  of  the 
circumstances,  in  view  of  which  the  jury  say,  the  defen- 
dant failed  to  use  ordinary  diligence  to  keep  the  funds, 
which  the  plaintiff  for  greater  security  had  entrusted  to 
his  care. 

We  are  of  opinion  that  the  judgment  ought  to  be 
affirmed. 

Judgment  affirmed. 


Aethub  FfiRausoN  vs.  Shephebd  &  Gordon. 

Partnership.  One  partner  using  Jirm'^a  name  in  a  contract  tnthout  the  scope  of 
ike  partnership  business.  Evidence  of  assent.  Where  a  partner  uses  the 
name  of  the  firm  in  a  transaction  without  the  limits  of  the  partnership 
huslness  ;  the  fact  that  the  other  partner  remains  silent  or  fails  to  dissent 
from  the  contract,  while  it  would  be  a  circumstance  proper  to  go  to  the 
jury,  tending  to  prove  assent  previous  or  subsequent,  yet  it  would  not  be 
conclusive  as  fixing  his  liability  as  a  matter  of  law. 


FROM  MAURY. 


This  action  of  assumpsit  was  instituted    by   Shepherd 
&    Gordon    against   Ferguson,    in    the    circuit    court    of 
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Maury,  upon  two  promissory  notes  purporting  to  have 
been  executed  by  Treadway  &  Ferguson.  It  seems  that 
the  noted  were  given  for  goods  purchased  by  Treadway 
in  the  name  of  himself  and  Ferguson  as  partners  in 
trade.  Ferguson  plead  non  est  fojctum^  and  introduced 
evidence  tending  to  show  that  the  contract  by  Treadway 
was  without  his  authority,  and  not  within  the  scope  of 
the  partnership  business.  The  case  was  submitted  to  a 
jury  of  Maury  at  the  August  Term,  1853,  before  Judge 
Baxteb,  presiding,  when  there  was  verdict  and  judg- 
ment for  Shepherd  &  Gordon,  from  which  Ferguson,  his 
motion  for  a  new  trial  being  refused,  appealed  in  error 
to  this  court. 

M.  S.  Fjuebsok,  for  the  plaintiff  in  error. 

S.  D.  Fbiebson,  for  the  defendants  in  error. 

Cabuthebs,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  upon  two  promissory 
notes,  one  dated  November  7th,  1850,  for  $545  95,  and 
the  other  for  $510  02,  dated  21st  of  February,  1851, 
both  at  six  months,  and  signed  "  Ferguson  &  Treadway." 
The  defendant  Ferguson,  plead  Twn  est  factmn  and  other 
pleas.  The  notes  were  given  for  goods  purchased  by 
Treadway,  and  signed  by  him,  and  the  only  question  is 
whether  Ferguson  is  bound  as  a  partner  of  Treadway? 

One  new  trial  has  been  granted  to  each  party,  and 
the  third  verdict  and  judgment  was  in  favor  of  the  plain- 
tiff's against  the  defendant  Ferguson,  who  has  appealed 
to  this  court. 
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We  would  not  grant  another  new  trial  npon  the  &ct8 
under  the  rule  of  this  court  upon  that  subject,  but  it  is 
contended  that  there  are  errors  of  law  in  the  charge  of 
the  court,  which  operated  injuriously  to  defendant. 

The  court  charged  that  if  Ferguson  authorised  Tread- 
way  to  use  his  name  in  the  gt*ocery  business  alone,  and 
he  transcended  his  authority,  and  purchased  dry  goods 
in  the  name  of  the  firm,  and  executed  the  firm's  notes, 
then,  when  such  facts  came  to  the  knowledge  of  Fergu- 
son, it  was  his  duty,  within  a  reasonable  time,  to  be 
judged  of  by  the  jury,  to  not^y  the  plaintiffs  that  he 
would  not  be  responsible,  "  and  if  he  failed  to  do  so,  he 
would  be  bound."  This  is  not  the  law.  In  such  a  case, 
Ferguson  would  not  be  bound,  unless  he  assented  to  the 
use  of  his  name.  Eemaining  silent  or  failing  to  dissent 
from  the  contract,  made  by  his  partner  outside  of  their 
business,  would  be  a  circumstance  to  prove  assent  pre- 
vious or  subsequent,  but  would  not  be  conclusive  as 
fixing  his  liability  as  a  matter  of  law. 

Where  a  note  is  given  by  one  partner  in  the  name 
of  the  firm  for  his  private  debt,  or  which  is  the  same 
thing,  in  a  transaction  unconnected  with  the  partnership 
business,  and  known  to  be  so  by  the  person  taking  it, 
the  other  partners  are  not  boimd,  unless  they  have  con- 
sented. Story  on  Part.,  p.  208.  2  Cain's,  246.  11  Johns. 
R.,  544;    19  lb.,  154.    1  Humph.,  30. 

The  principle  on  this  subject  is,  that  the  acts  of  each 
partner  to  bind  the  firm,  must  be  confined  within  tlie 
limits  or  scope  of  the  partnership  business. 

If  these  are  transcended,  there  must  be  an  express  or 
implied  authority  shown,  or  a  subsequent  ratification 
proved   by  the   peraon   claiming  to  hold  the  firm  liable. 
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These  facts,  like  all  others  necessary  to  make  out  a  case, 
may,  of  course,  be  established  by  the  proof  of  circum- 
stances. If  other  transactions  of  the  kind  had  been 
approved  of  by  the  objecting  partner;  if  he  knew  of 
this  contract,  and  made  no  objection ;  indicated  his 
approbation  by  words  or  actions ;  Mled  in  a  reasonable 
time  to  make  known  to  the  persons  interested,  that  he 
would  not  be  bound;  these  and  the  like  facts,  would  be 
proper  to  go  to  a  jury  on  the  question  of  authority  or 
assent  to  the  act  of  one  partner,  not  within  the  scope  of 
the  partnership  by  the  other. 

But  here  the  jury  were  told  that  a  simple  &Uure  on 
the  part  of  Ferguson,  to  give  notice  to  the  plaintiff  in  a 
reasonable  time  that  the  purchase  of  dry  goods,  and 
the  execution  of  the  notes,  were  without  authority  from 
him,  and  would  not  be  ratified,  would  bind  him  upon 
the  notes. 

We  are  aware  of  no  authority  which  will  support 
this  position ;  none  to  which  we  are  referred  go  to  that 
extent. 

The  judgment  will   be   reversed,  and   the   cause   be 
remanded  for  a  new  trial. 
18 
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1.  AnTi-NUFTiAL  Sbttlbment.  EeffUiration,  Act  of  18S1,  eh.  90.  All  mar- 
riage contracts  or  agreements  in  which  the  wife*B  property  before  marriage 
is  settled  on  her  or  a  trustee  for  her  use,  since  the  passage  of  the  Act  of 
1831,  ch.  90,  mnst  be  proven  and  registered  in  strict  conformity  to  the 
provisions  of  said  act  as  to  all  matters  ef  substance,  or  the  same  will  be 
void  as  to  the  existing  or  subsequent  creditors  of  the  husband  or  pur- 
chasers from  him  without  notice.  So  the  omission  of  the  clerk  in  his 
certificate  of  acknowledgment  to  insert  the  words  "with  whom  I  am  per- 
sonally acquainted,"  (they  being  a  material  part  of  the  formula  pre- 
scribed by  said  act  to  identify  the  parties,)  is  fatal  to  the  probate  of  such 
instrument. 

2.  Same.  8am$.  An  acknowledgment  of  a  marriage  contract,  taken  after 
the  marriage,  without  the  privy  examination  of  the  wife  is  a  nullity, 
though  the  contract  were  executed  before  marriage. 
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This  was  an  action  of  replevin  in  the  circuit  court 
of  Sumner,  brought  by  Walton  as  trustee  for  Francis 
George,  to  recover  a  slave  conveyed  to  him  by  deed 
executed  by  said  Frances  while  Frances  King,  and  Hugh 
T.  George  in  contemplation  of  marriage,  in  trust  for  the 
use  and  benefit  of  said  Frances.  The  slave  was  levied 
upon  some  time  after  the  marriage,  by  the  plaintiif  in 
error  as  an  officer,  under  an  execution  against  George. 
The  marriage  settlement  it  seems  was  executed  by  the 
parties  before  the  marriage,  and  acknowledged  and  regis- 
tered a  few  days  thereafter.  The  recovery  was  resisted 
by  the  defendant  in  replevin,  on  the  ground  of  certain 
irregularity  in  the  probate  and  registration  of  the  instru- 
ment, which  are  stated  in  the  opinion.  There  was  ver- 
dict and   judgment  in  the   court   below.  Judge    Baxtek, 
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presiding,  for   the   trustee  Walton,  from  which   Johnson 
appealed  in  error  to  this  court. 

Guild,  for  the  plaintiff  in  error. 


SoLOMAN,  for  the  defendant  in  error. 


McE[mNEY,  J.,  delivered  the  opinion  of  the  cojcirt. 

This  was  an  action  of  replevin.  It  appears  from  the 
bill  of  exceptions,  that  on  the  27th  of  October,  1860, 
Frances  King,  then  a  feme  sole,  and  the  owner  of  several 
slaves  and  other  personal  property,  in  contemplation  of 
marriage  with  Hngh  T.  George,  made  conveyance,  (in 
which  her  intended  husband  joined)  of  said  slaves  and 
property  to  Josiah  "Walton,  the  plaintiff  below,  in  trust 
for  her  separate  use  and  benefit.  The  marriage  took 
place  on  the  same  day,  but  subsequent  to  the  execution 
of  the  deed  of  settlement,  to-wit,  27th  of  October,  1860. 
The  deed  purports  to  have  been  acknowledged  and  regis- 
tered in  Sumner  county,  where  the  parties  then  resided. 
The  supposed  acknowldgment  of  the  deed  was  made 
three  days  after  its  execution,  and  after  the  marriage. 
The  certificate  is  as  follows: 

"/Stofo  of  Tennessee^  Surrmer  ComUy :  Personally 
appeared  before  me,  John  L.  Bugg,  clerk  of  the  county 
court  of  said  county,  Frances  King  and  Hugh  T.  George, 
the  bargainors,  and  who  acknowledged  that  they  made 
and  executed  the  within  marriage  contract,  and  for  the 
purposes  therein  set  forth,  witness  my  hand  at  office, 
this  30th  October,  1850. 

John  L.  Bugg,  ClerkP 
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On  the  foregoing  certificate  of  acknowldgment,  the 
deed  was  admitted  to  registration,  on  the  4th  of  Kovem- 
ber,  1850.  On  the  5th  of  June,  1852,  Benjamin  S. 
Johnson,  the  plaintiff  in  error,  recovered  a  judgment  for 
$61  16,  before  a  justice  of  Somner  county,  against  said 
Hugh  T.  George,  upon  a  promissory  note  executed  by 
him  and  others,  bearing  date  the  9th  of  August,  1851. 
Execution  was  issued  on  said  judgment  and  levied  on  a 
boy  named  Henry,  one  of  the  slaves  included  in  the 
foregoing  deed  of  settlement,  and  thereupon  this  action 
was  brought  by  Walton  the  trustee,  and  the  slave  was 
replevied.  The  jury  found  for  the  plaintiff,  and  a 
new  trial  having  been  refused,  the  defendant  appealed 
in  error  to  this  court.  On  the  trial,  the  before  men- 
tioned deed,  though  objected  to,  was  admitted  to  go  to 
the  jury. 

In  this  we  think  there  was  error.  By  the  act  of 
18S1,  ch.  90,  ^'  all  marriage  contracts  or  agreements," 
are  required  to  be  acknowledged  by  the  party  or  i>arties 
executing  the  same,  or  to  be  proved  by  at  least  two 
subscribing  witnesses  in  the  manner  prescribed  in  that 
act;  see  §  1-3.  And  by  the  5th  section,  marriage  con- 
tracts or  agreements,  in  which  the  wife's  property,  before 
marriage,  is  settled  on  her  or  a  trustee  for  her  use, 
are  required  to  be  registered  in  the  county  where  the 
husband  resides  at  the  time  of  marriage ;  and  should 
the  husband  move  to  any  other  county  in  the  State,  it 
shall  be  registered  in  said  county;  and  by  the  12th  sec- 
tion, it  is  declared,  that  all  marriage'  contracts,  not  so 
proved  and  registered,  "shall  be  void  as  to  existing  or 
subsequent  creditors  of  the  husband  or  purchasers  from 
him  without  notice." 
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The  ante-nuptial  settlement  in  the  present  case  can 
have  no  effect,  as  against  the  husband's  creditors,  on  the 
ground  that  the  acknowledgment  of  the  deed,  not  being 
in  conformity  with  the  requirements  of  the  statute,  must 
be  treated  as  a  nullity,  and  this  for  two  reasons.  1.  The 
certificate  of  acknowledgment  wholly  omits  the  words, 
^^  with  whom  I  am  personally  acquainted,"  required  by 
the  formula  prescribed  in  the  statute,  for  the  purpose  of 
establishing  the  identity  of  the  parties.  And  this  omis- 
sion is  not  remedied  by  either  of  the  acts  referred 
to.  The  act  of  1846,  ch.  7,  8,  which  is  the  only  one 
having  any  bearing  on  the  case,  only  cures  the  omis- 
sion of  ^^such  word  or  words"  as  do  not  affect  the 
substance  of  the  probate  as  required  to  be  stated  in  the 
certificate  by  the  act  of  1831.  This  omission  being  a 
matter  of  substance,  is  therefore  &tal  to  the  probate  of 
the  deed. 

2.  The  acknowledgment  was  taken  after  the  mar- 
riagey  as  if  the  female  bargainor  were  still  a  feme  ede. 
Such  acknowledgment  is  a  mere  nullity.  It  can  neither 
operate  to  give  legal  effect  to  the  deed,  as  an  acknowl- 
edgment by  her,  as  a  feme  sole  nor  as  a  feme  covert. 
It  cannot  have  the  former  effect,  because  at  the  time  it 
was  made,  she  had  not  the  legal  capacity  to  do  the  act, 
her  separate  legal  existence  being  suspended  and  merged 
by  the  marriage;  nor  can  it  have  the  latter  effect, 
because  all  other  objections  aside,  her  privy  examination 
was  not  taken. 

The  deed  must,  therefore,  be  regarded  as  an  nnregifl- 
tered  instrument,  and  as  such  by  the  express  terms  of 
the  act  of  1831,  it  is  void  as  against  the  existing,  as 
well  as  the  subsequent  creditors  of  the  husband. 
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The  rule  was  otherwise  under  the  construction  given 
to  the  act  of  1785,  ch.  12,  §  1,  as  held  in  the  case  of 
Bdldmn  vs.  Baldwin^  2  Humph.  R,  473,  and  other 
cases.  But  the  law  in  this  respect  was  changed  hj  the 
act  of  1831. 

The  judgment  is  erroneous,  and  will  be  reversed,  and 
the  case  be  remanded  for  a  new  trial. 


John  Beid,  ad/nCr^  vs.  The  Bank  of  Tennessee  et  al. 


Hbohakio'b  Libn.  Repaifn  upon  mortgagtd  property ^  made  after  mortgage  regie- 
iered,  on  the  credit  of  mortgagor.  A  mortgagee  is  entitled  to  priority  of  pay- 
ment over  the  lien  of  a  mechanic  for  work  done  and  materials  ftumished  at 
the  request  and  on  the  credit  of  the  mortgagor,  after  notice  of  the  existence 
of  the  prior  lien ;  and  the  registry  of  the  mortgage  is  sufficient  notice 
thereof! 


FROM  DATIOSOK. 


This  was  a  bill  filed  in  chancery  at  Nashville,  by 
John  Beid  as  administrator,  with  the  will  annexed  of 
B.  F.  L'Hommedieu,  deceased,  against  the  creditors  and 
heirs  of  said  decedent,  suggesting  the  insolvency  of  said 
estate,  and  praying  to  administer  the  assets  pro  raid 
among  the  creditors.  It  appears  that  the  whole  of  said 
estate  consisted  in  an  interest  in  a  large  mill  and   dis- 
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tillery  establishment  in  the  vicinity  of  Nashville  and 
the  personalty  appurtenant  thereto.  The  Bank  of  Ten- 
nessee held  a  mortgage  upon  this  property  for  the 
payment  of  a  debt  of  $20,000  owing  it  by  said  dece- 
dent and  his  partners  in  the  ownership  of  this  estab- 
lishment. This  mortgage  was  dnly  registered  in  the 
register's  oflBlce  of  the  county  of  Davidson.  Pending 
the  existence  of  the  mortgage,  the  mill  and  distillery 
were  partially  destroyed  by  fire,  and  John  HuflF,  a  party 
to  this  suit,  rq>aired  the  same,  furnishing  the  materials 
therefor  at  the  request  and  on  the  credit  of  the  mort- 
gagors, without  the  knowledge  of  the  mortgagee.  Upon 
the  filing  of  this  bill,  Huff  filed  his  petition  asserting 
his  mechanic's  lien,  and  asking  priority  over  the  mort- 
gagee in  payment.  Chancellor  Bbien  decreed  in  his 
&vor,  and  the  bank  appealed. 

John  Reid,  for  the  Bank  of  Tennessee. 

Reid  was  appointed  administrator  of  R.  F.  L'Hom- 
medieu.  He  suggested  the  insolvency  of  the  estate  in 
the  county  court  of  Davidson,  and  then  filed  a  bill  in 
the  chancery  court  against  the  heirs  and  creditors,  sug- 
gesting the  insolvency,  and  praying  that  the  estate  should 
be  wound  up  under  the  directions  of  the  latter  court. 

L'Hommedieu  had  no  property  in  this  State,  (nei- 
ther real  nor  personal,)  in  his  individual  capacity.  The 
only  property  he  owned  in  this  State  was  his  interest 
in  the  property  owned  by  the  firm  of  R.  F.  L'Hom- 
medieu &  Co.  The  only  property  owned  by  the  firm  of 
R.  F.  L'Hommedieu  &  Co.,  was  a  piece  of  ground  ad- 
jacent to  Nashville,  upon  which  was  erected  a  mill  for 
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mannfactoring  flour  and  distilling  spirits,  and  some 
personal  property  connected  with  the  mill,  which  was 
not  worth  more  than  a  few  hundred  dollars.  Under 
the  order  of  the  court  the  personal  property  was  sold 
and  did  not  pay  the  costs,  and  left  the  mill  as  the 
only  property  to  be  divided  among  the  creditors.  The 
bill  which  was  filed  by  Reid  in  the  chancery  court,  to 
wind  up  the  estate,  was  filed  5th  March,  1847. 

On  the  1st  of  April,  1846,  (before  Mr.  L'Homme- 
dieu's  death,)  the  mill  and  ground  upon  which  it  was 
erected,  were  conveyed  to  Henry  Thayer,  in  trusty  to 
secure  him  against  loss  for  having  endorsed  four  bills 
of  exchange,  each  for  $6,000,  which  were  drawn  by 
L'Hommedieu  &  Co.,  on  R.  F.  L'Hommedieu,  at  Cin- 
cinnati, and  which  were  discounted  by  the  Bank  of 
Tennessee.  The  bank  being  the  holder  and  owner  of 
these  bills  of  exchange,  had  the  right  to  come  into  a 
court  of  equity  and  have  this  prop^y  sold  and  sub- 
jected to  the  payment  of  its  debt. 

After  this  property  had  been  so  mortgaged  to  pay 
these  bills  the  mill  burnt  down.  They  were-  subse- 
quently rebuilt  by  L'Hommedieu  &  Co.,  without  the 
knowledge  or  consent  of  the  bank.  Huff  was  employed 
by  L'Hommedieu  &  Co.  to  do  the  brick  work. 

When  Reid  filed  his  bill  in  the  chancery  court, 
suggesting  the  insolvency  of  the  estate,  he  made  the 
Bank  of  Tennessee  a  party  defendant.  The  bank  an- 
swered and  set  up  its  claim  and  the  mortgage .  or  deed 
of  trust  to  secure.  The  claim  was  allowed,  and  the 
property  ordered  to  be  sold,  and  the  bank  became  the 
purchaser,  bidding  the  amount  of  its  debt.  Huff  filed 
his  petition  in  the  cause  as  one  of  the  creditors,  against 
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the  administrator  and  the  Bank  of  Tennessee,  alleging 
that  he  had  a  lien  npon  the  mill  and  ground  for  work 
and  materials  done  and  fhrnished  as  a  mechanic;  that 
although  the  lien  of  the  bank  was  prior  in  point  of 
time  to  his,  yet  he  had,  bj  his  work,  enhanced  the 
value  of  the  property,  and  in  equity  and  conscience, 
ought  to  be  preferred. 

The  case  was  heard  before  Ohancellor  Cahal  upon 
this  point,  and  he  was  of  opinion  that  the  bank  ought 
to  be  preferred,  and  so  decreed.  From  this  decree 
Huff  appealed  to  this  court,  and  the  supreme  court,  at 
its  December  Term,  reversed  the  cause  upon  the  ground 
that  all  the  parties  who  were  interested  had  not  been 
included  in  the  bill,  or  for  some  other  informality. 
The  Court  did  not  touch  the  question  as  to  which  of 
these  parties,  (the  bank  or  Huff,)  had  the  better  lien 
on  this  property.  After  the  cause  was  remanded,  it 
was  heard  before  Chancellor  Brien  upon  this  point,  and 
he  was  of  the  opinion  that  Huff  ought  to  be  pre- 
ferred. From  his  decree  the  bank  has  appealed,  and 
the  cause  is  again  before  this  court  to  be  decided  on 
this  point. 

The  question,  and  the  only  question  now  to  be  de- 
cided, is,  which  debt  ought  to  be  first  paid  out  of  the 
proceeds  of  the  mill  and  ground  upon  which  it  is 
erected:  that  due  to  the  bank  of  Tennessee  or  that  due 
to  John  Huff?  The  property  only  sold  for  enough  to 
pay  the  debt  of  the  bank.  If,  therefore,  the  debt  of 
the  bank  is  to  be  preferred.  Huff  loses  his  debt.  If 
Huff  is  to  be  preferred,  then  to  the  extent  of  his  debt, 
the  bank  loses.  The  property  was  mortgaged  to  the 
bank  before  Huff  struck  a  lick  upon  the  building.    Huff 
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was  employed,  not  by  the  bank,  but  by  L' Hommedieu 
&  Co.  The  mortgage  was  spread  upon  the  records  of 
the  country,  and  the  bank,  so  far  from  assenting  to  the 
work  being  done  by  Huff  did  not  even  know  that  he 
was  employed.  Huff,  however,  contends  that  he  ad- 
vanced the  value  of  the  property.  How  is  this?  I 
think  the  lien  of  the  bank  is  to  be  preferred.  7  Terg. 
R,  168.  Gillespie  vs.  Bradford  et  al.  8  Smede's  & 
Marshall's  E.,  451. 

K.  N.   Williams,  for  Huff: 

The  question  intended  to  be  presented  for  decision 
upon  this  record  is,  whether  or  not  Huff,  by  virtue  of 
the  mechanic's  lien,  given  by  our  statutes,  is  entitled  to 
pay  for  work  done  by  him,  as  a  mechanic,  by  contract 
with  the  equitable  owner,  in  repairing,  or  rebuilding 
in  part,  a  house  situate  upon  a  lot  that  had  been  pre- 
viously conveyed  by  deed  of  trust  to  secure  tfie  pay- 
ment of  debts,  equally  with,  or  in  preference  to  the 
beneficiaries  in  the  deed.  The  case  was  before  the 
court  at  the  December  Term,  1848,  but  went  off  on 
other  points  without  touching  this.  There  has  been  no 
difficulty  or  litigation  as  to  the  amount  of  the  account. 
The  only  question  is  as  to  the  manner  of  payment. 
The  deed  was  made  to  Henry  Thayer  on  the  1st  April, 
1846 ;  soon  after  which  time  the  mill  and  distillery 
were  burnt.  Thayer  then  had  only  the  lot  with  the 
ruins  left  by  the  fire,  as  security  for  his  endorsements, 
amounting  to  $20,000. 

There  was  no  obligation  on  the  part  of  E.  F. 
L' Hommedieu  &  Co.,  to  rebuild   or  repair  the  houses. 
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Their  own  interest  prompts  them  to  do  so,  and  they 
employ  Huff  to  do  it.  The  repairs  are  made,  and 
greatly  enhance  the  value  of  the  lot,  and  to  the  same 
extent,  of  course,  the  security  of  Thayer,  for  the  benefit 
of   the  bank. 

All  the  parties  claiming  to  be  the  creditors,  trust 
in  the  first  instance,  to  the  personal  responsibility  of 
R.  F.  L'Hommedleu  &  Co.,  and  expect  their  debts  to 
be  paid  by  them,  and  look  to  the  lot  and  improve- 
ments upon  it  as  security  in  the  event  of  failure  of 
the  firm  to  pay  promptly.  Huff  insists  that  the  lien 
given  him  by  statute,  is  of  equal  dignity  with  the  lien 
of  Thayer  created  by  deed,  at  least  so  far  as  his  la- 
bor had  enhanced  the  value  of  the  property.  Thayer 
still  has  what  his  deed  gave  him,  and  is  it  not  in- 
equitable to  give  him  Huff's  labor  in  addition,  for  no 
new  consideration  on  his  part,  to  the  exclusion  of  Huff? 

The  depositions- of  George  W.  Neely,  J.  M.  Hughes, 
John  L.  Stewart  and  George  W.  Smith,  mechanics, 
who  saw  the  work  done  by  Huff,  prove  that  the  pro- 
perty was  enhanced  in  value  the  whole  price  of  his 
work.  The  report  of  the  clerk  shows,  from  the  evi- 
dence of  witnesses,  that  the  claim  was  for  repairs. 
Huff  asks  nothing  from  the  lot  on  which  Thayer  had 
a  claim ;  but  only  a  small  part  of  the  value  which 
has  been  added  to  it  by  his  brick  and  mortar.  Much 
the  larger  portion  of  his  debt  has  been  paid  by  the 
estate  of  L'Hommedieu,  and  by  the  firm  before  his 
death.  Has  he  so  blended  and  confused  his  work  with 
what  was  already  there,  as  to  be  compelled,  by  the 
doctrine  of  confusion  of  goods,  to  lose  what  he  has 
done?     Clearly  not,  because  the  additional  value  which 
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he  has  created  is  easily  ascertained.  The  work  was 
not  done,  it  is  true,  by  any  contract  with  the  trustee, 
but  by  contract  with  his  agents  in  possession  of  the 
property,  who  are  presumed  to  have  acted  by  his  con- 
sent, if  not  with  his  direct  sanction,  and  by  his  au- 
thority. 

It  has  been  frequently  held  that  persons  were  en- 
titled to  compensation  for  valuable  improvements  made 
upon  lands  under  invalid  contracts  for  their  purchase, 
or  under  parol  gifts,  or  declarations  of  intention  to  give, 
which  were  not  afterwards  carried  into  effect.  In  this 
class  of  cases  compensation  is  made  for  improvements 
upon  the  ground  that  they  benefit  the  land,  increase 
its  value;  and  it  would  be  inequitable  to  allow  the 
legal  owner  to  receive  this  increased  value,  created 
upon  his  property  at  the  expense  of  another,  without 
objection  on  his  part,  or  induced  by  his  conduct,  at 
the  expense  and  to  the  injury  of  the  innocent  intended 
purchaser  or  donee.  Does  not  Huff  occupy  a  position 
equally  &vorable?  I3  he  not  as  much  entitled  to 
compensation  for  the  increased  value  he  has  created,  as 
the  intended  donee  or  purchaser?  The  cases  are  analo- 
gous, and  it  is  insisted  that  they  rest  upon  the  same 
principle. 

Meigs,  for  Huff. 

The  Bank  of  Tennessee  discounted  four  bills  of  ex- 
change, each  for  $5,000,  drawn  on  the  31st  of  March, 
1846,  by  L'Hommedieu  &  Co.,  on  E.  F.  L'Homme- 
dieu,  endorsed  by  Henry  Thayer,  payable  in  twelve, 
thirteen,   fourteen    and    fifteen    months    after  date.      T9 
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secure  the  payment  of  these  bils,  L' Hommedieu  &  Co. 
executed  a  deed  of  trust  upon  their  mill  and  distillery 
near  Nashville,  on    the    1st  of  April,    1846.       On  the 

day  of  ,  1846,  the  mill  and  distillery  were 

burnt,  and  nothing  remained  to  the  bank  to  secure  the 
repayment  of  these  bills  but  the  personal  responsibility 
of  L' Hommedieu,  and  the  naked  lot  on  which  the 
establishment  had  stood. 

On  the  18th  of  May,  1846,  L' Hommedieu  &  Co. 
contracted  with  John  Huff,  bricklayer,  to  rebuild  the 
mill  and  distillery,  which  he  did  for  the  price  of  $2,183 
27  cents,  all  of  which,  except  $799  21  cents,  was  paid. 
For  this  balance  he  claims  a  lien  upon  the  mill  and 
distillery.  And  the  question  is:  Whether  the  bank  is 
entitled  to  priority  over  Huff?  The  Mechanic's  lien  is 
given  by  the  act  of  1825,  ch.  37,  where  the  building 
is  erected  "by  special  contract  with  the  owner  of  the 
land." 

The  contract  here,  was  made  with  the  mortgagor, 
and  the  work  done  between  the  8th  of  May  and  26th 
of  December,  1846,  before  either  of  the  biUs,  to  secure 
payment  of  which  the  bank  held  the  deed  of  trust, 
became  due.  The  deed  of  trust  was  not  to  be  en- 
forced till  a  bill  became  due,  and  was  permitted  to 
remain  unpaid. 

A  mortgagor,  while  in  possession,  may  exercise  the 
rights  of  an  owner,  provided  he  does  nothing  to  impair 
the  security.  4  Kent's  Com.,  161,  3d  ed,  2  Story's 
Eq.,  §  1017. 

A  mortgagor  is  not  bound  to  repair  buildings  con- 
sumed by  fire.  OampbeU  vs.  McComby  4  Johns.  Ch.  E., 
534-642. 
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But  if  he  does  repair,  in  the  exercise  of  the  rights 
of  owner,  if  these  repairs  do  not  impair  but  enhance 
the  security,  ought  the  mortgagee  to  receive  the  benefit 
unaffected  by  the  legal  lien  of  the  mechanic?  Ought 
not  the  rule  to  apply  in  such  case,  qui  sentU  oommch 
dunij  aerUire  debet  et  onus?  2  Story's  Eq.,  Ju.  §  1234 
-1241. 

It  cannot  be  said  that  the  mechanic  looks  to  the 
owner,  with  whom  he  contracts  personally.  The  pre- 
sumption is  the  other  way:  L  ^.,  that  he  looks  to  the 
security  given  him  by  law. 

2.  Almost  the  entire  value  of  this  property  consists 
in  the  mill  and  distillery,  the  building  of  which  en- 
hanced the  value  of  the  land  on  which  they  are 
situated,  to  the  entire  amount  of  the  cost  of  their 
construction. 

This  enhanced  value  is  added  to  the  land  by  the 
labor  of  the  builder,  and  enures  to  the  benefit  of  the 
two  cestuis  que  trusty  L'Hommedieu  &  Co.,  and  the 
bank.  They  are  to  be  regarded  as  tenants  in  com- 
mon of  the  estate.  But  the  legal  estate,  out  of  which 
their  equity  arises,  is  improved  in  value  by  the  labor 
of  the  builder,  acting  under  a  contract  with  one  of 
them ;  and  now,  shall  they  enjoy  this  enhanced  value, 
the  one  by  paying,  the  other  by  receiving  so  much 
more  of  the  debt,  without  mutually  paying  for  the 
builder's  labor;  the  one  by  paying  and  the  other  by 
receiving  less  of   tlie  debt. 

3.  If  a  manufactory  is  put  into  the  hands  of  a 
trustee,  for  the  mutual  benefit  of  two  persons,  are  the 
laborers  employed  in  it  not  entitled  to  pay  for  their 
labor  before  any  dividend  is  made  of  the  profits? 
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4.  Owners  are  bound  j)ro  bono  piibUco^  to  maintain 
hous^  and  mills,  which  are  for  habitation  and  use  of 
men.  Coke  npon  Lit.,  -200,  b.  And,  therefore,  if 
there  be  two  tenants  in  common,  or  joint  tenants  of  a 
honse  or  mill,  and  it  fell  into  decay,  and  the  one  is 
willing  to  repair,  and  the  other  will  not,  he  that  is 
willing  shall  have  a  writ  de  reparoHone  facienda.    Id, 

If  two  or  more  make  a  joint  purchase,  and  after- 
wards one  of  them  lays  out  a  considerable  sum  of 
money  in  repairs  and  improvements,  and  dies,  this  shall 
be  a  lien  on  the  land,  and  a  trust  for  the  representa- 
tives of  him  who  advanced  -it.  ZaJi^  vs.  Gib807iy  1  Eq. 
Ca.  Ab.,  291,  cited  Fonblq,  book  2,  ch.  4,  §  2,  note  g. 
3  Paige,  545,  cited  4  Bouvier's  Insts.,   §  3961-1. 

A  mortgagee  in  possession,  has  a  right  to  erect  new 
buildings  on  the  site  of  the  old,  and  for  the  same  pur- 
poses as  were  served  by  them.  For,  in  such  case,  the 
new  buildings  are  merely  substitutions  for  those  which 
were  too  ruinous  to  be  any  longer  useful.  And  on 
ascertaining  what  is  due  on  the  mortgage,  the  mort- 
gagee will  be  allowed  the  costs  of  such  repairs  or  im- 
provements. 3  Powell,  Mort.  957,  a,  note  2.  2  Spence 
Eq.,  648.  And  it  must  follow,  that  if  a  mechanic 
had  made  such  improvements  or  repairs,  the  mortgagor 
would  not  be  allowed  to  redeem  without  paying  his  biUs. 

Now,  the  mortgagor  is  the  real  owner  of  the  pro- 
perty in  equity,  and  if  in  possession  he  not  only  has 
a  right  but  it  is  his  duty  to  keep  the  carpus  of  the 
property  from  becoming  a  less  adequate  security  for  the 
debt  than  it  was  when  the    incumbrance    was  created. 

If  the  property  was  a  mill  or  habitation,  the  com- 
mon law,  it  seems,  made  it  the  duty  of  the  owner  to 
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keep  the  mill  or  habitation  in  a  useful  state,  merely 
pro  bono  publico;  that  is,  where  no  particular  person, 
but  only  the  public  at  large,  had  an  interest  in  the 
estate.  Can  it  be  less  the  oMmer's  duty  then,  to  re- 
pair a  mill  or  dwelling  in  which  another  has  acquired 
a  right? 

But  if  it  is  his  duty  to  repair,  and  he  employs  a 
mechanic  to  furnish  materials  and  do  the  work,  shall 
the  incumbrancer,  to  whom  the  duty  was  owing,  and 
for  whose  security  the  work  was  done  and  the  mate- 
rials  provided,  take  the  property  discharged  of  the  lien, 
to  which  it  would  have  been  subject  if  the  incum- 
brance had  not  existed? 

And  what  the  mortgagor  was  bound  to  do  for  the 
public  good,  and  in  conscience  for  the  benefit  of  the 
mortgagee,  shall  not  be  done  at  the  expense  of  the 
innocent  laborer,  who  was  employed  by  an  owner  and 
possessor,  thus  bound ;  and  moreover,  vested  with  the 
right,  on  his  own  account,  to  maintain  the  integrity  of 
his  property. 

Such  being  the  right  and  duty  of  the  mortgagor, 
he  is  such  an  ^^ owner"  of  the  ground  as  can  make  a 
contract  with  the  mechanic  for  repairs  and  improve- 
ments, in  virtue  of  which  the  Uen  is  given  by  our 
acts  of  assembly.  Meigs'  Dig.,  §  1258.  And  this  he 
can  do  without  consulting  the  mortgagee;  for,  as  the 
mortgagee  would  have  no  right  or  power  to  forbid  the 
work,  there   can  be  no   purpose  in  giving    him  notice. 

In  short,  it  is  equaJly  unreasonable  to  imagine  that 
he  would  be  disposed  to  forbid  it,  and  to  hold  that  he 
can  have  a  right  to  the  labor  without  compensating 
the  laborer. 
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The  plaintiff,  as  administrator,  with  the  will  annexed 
of  said  L' Hommedieu,  deceased,  filed  a  bill  in  chancery 
to  administer  the  assets  of  his  intestate  to  the  creditors 
pro  rataj  under  the  insolvent  law.  The  Bank  of  Ten- 
nessee was  a  creditor  of  said  intestate  for  $20,000;  to 
secure  the  payment  of  which  it  held  a  n^ortgage  on  a 
lot  of  land  on  which  was  erected  a  flour  mill  and  dis- 
tillery near  Nashville,  The  mortgage  was  executed  by 
said  intestate  and  others.  The  bank  set  up  its  lien, 
and  the  land  was  sold  to  the  bank  for  $20,000,  and 
the  same  w&s  credited  on  its  debt.  The  defendant. 
Huff,  filed  his  petition  in  said  suit,  claiming  to  be  a 
creditor  of  said  intestate  for  $799.21,  for  brick  work 
done  by  him  as  a  mechanic,  on  said  lot  of  land.  It 
appears  that  after  said  mortgage  was  executed  and 
registered,  the  buildings  on  said  land  were  destroyed 
by  fire;  and  said  intestate  and  those  interested  with 
him,  employed  said  Huff  to  do  brick  work  in  rebuild- 
ing and  repairing  the  same.  The  demand  of  said  Huff, 
is  for  a  balance  due  on  that  account,  and  he  claims 
that  he  has  a  priority  over  the  mortgagee  for  work  done 
as  a  mechanic,  on  the  premises. 

The  meclianic  has  a  Hen  by  statute  for  one  year, 
upon  any  lot  or  tract  of  land  for  work  done  or  ma- 
terials fumislied  at  the  instance  of  the  "  owner,"  in 
building  or  repairing  any  house  or  fixture  thereon. 
Meigs'  Dig.,  §  1258. 

Now,   the  mortgagor,  it    is    true,   is   the    real  owner 
of  the  land  in  equity,  and  if  he  employ  mechanics  to 
make  improvements  upon  it  they  acquire  a  Hen  thereon 
19 
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for  payment.      For  the  mortgagee   is   considered    as    a 
•creditor,    not  owner;  and  the    only    interest   he  has  in 
the  land,  consists  in  a  lien  or  security  for  the  payment 
of  his  debt.    It  is  a  mere  chattel  interest.    The  mort- 
gagor may  exercise  the  rights  of  owner,  if  he  do  not 
commit  waste  or  otherwise  impair  the  security.    Brady 
vs.  Waldran,  2  John.   Ch.  E.,  148.      But,  "in  ordinary 
cases  he  is  not   bound  to    repair  and  keep    the    estate 
in  good  order;    and    there  is  no    instance  in    which    a 
court  of  equity    has    undertaken    to    correct    permissive 
waste,  or  to  compel  the  mortgagor  to  repair."     4  Kent's 
Oom.,  162.      Campbell  vs.  McConibj  4  Johns.   Ch.  Rep., 
534.       It    is    true,    that    one    of   two   joint    tenants,  or 
tenants  in  common,  may    make  proper    and   reasonable 
repairs  of  houses  or  mills,   on  an  estate  in  which  they 
have  a  community  of  interest,  and  be  entitled  to  con- 
tribution from  the  other,  because  they  are  equally  own- 
ers of  the    estate,  entitled  to    its    use  and    enjoyment; 
and  because,  as  Lord  Coke  says,  owners  are  bound  pro  bono 
publico^  to    maintain  houses    and  mills,  which    are    for 
.habitation  and  use  of  men.    Co. 'Litt.,  200,  b.     4  Kent, 
370.      But  this  rule  applies  to  the  case  of  joint  owners, 
and  can  have  no  application  to  the  case  before  us;    for 
the    mortgagee  is  not  owner  in    the  sense  of  the  rule. 

The  mortgagor  was  under  no  obligations  to  the  mort- 
gagee to  repair  the  buildings  destroyed  by  fire.  It 
was  at  his  discretion  to  repair  them  or  not  in  view  of 
his  own  interest.  Nor  was  the  mortgagee  bound  to 
concur  in  making  the  repairs,  or  liable  in  any  sense, 
for  the  expense,  without  his  consent. 

The  case  then  results  in  this :  That  the  repairs 
were  made  at  the  request  of  the  mortgagor,  and  upon 
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bis  credit.  The  meclianic  was  also  entitled  to  a  Hen 
on  the  mortgagor's  interest  in  the  land  as  a  security 
for  payment.  But  as  there  was  a  prior  lien  of  which 
the  mechanic  had  notice,  and  as  the  interest  of  the 
mortgagor  is  subject  to  that  lien,  the  mechanic  could 
acquire  no  greater  or  higher  interest  by  his  contract 
with  the  mortgagor  than  that  which  the  mortgagor 
possessed.  The  mechanic  knew,  or  might  have  known 
of  the  existence  of  the  prior  lien,  and  has  no  cause 
to  complain  that  it  is  entitled  to  a  priority  of  payment. 
Under  a  different  rule,  it  would  be  in  the  power  of 
the  mortgagor  to  destroy  the  security  by  erecting  costly 
improvements,  the  expense  of  which,  the  estate  im- 
proved would  not  be   able  to  pay. 

We  are  of  opinion  that  the  mortgagee  is  entitled 
to  priority  of  payment  over  the  lien  of  the  mechanic 
for  work  done  and  materials  furnished,  after  notice  of 
the  existence  of  the  prior  lien.  The  registry  of  the 
mortgage  is  such  notice. 

The  Chancellor  held  a  different  opinion ;  his  decree 
will  therefore  be  reversed. 

Decree  reversed. 
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S,   L.  TyKEB  V8.   p.   6.   MAGNKSti. 

1.  Lost  Ikstrotoent.  8tc(mdafy  evidence  as  to  eonietUt  of.  Secondary  evidence 
as  to  the  contents  of  a  lost  note,  in  a  suit  to  recover  the  amount,  cannot 
be  heard  until  its  non-production  is  accounted  for  by  the  person  last  hav- 
ing the  legal  custody  thereof!  It  is  the  province  of  the  Judge,  not  the 
jury,  to  determine  from  the  proof  whether  there  is  a  reasonable  presump- 
tion that  the  paper  has  been  lost. 

2.  Sahk.  Affidavit  of  the  plaintiff.  The  affidavit  of  the  plaintiff  as  to  the 
loss  of  a  paper  upon  which  he  has  instituted  a  suit,  must  be  given  before 
the  court  or  justice  before  whom  the  suit  is  instituted,  at  the  time  of  ob- 
taining the  warrant  or  filing  the  declaration,  as  the  case  may  be.  An  affi- 
davit sworn  to  before  a  justice  having  nothing  to  do  with  the  suit,  will  not 
suffice. 

3.  Riss  Judicata.  Where  suit  is  brought  by  an  assignee  of  a  note  against 
the  makers,  who  recover  judgment  against  the  assignee  on  the  merite,  upon 
a  cause  of  defence  that  existed  against  the  note  before  the  assignment,  and 
the  assignor  was  notified  of  the  defense  so  as  to  enable  him  to  litigate  the 
matter  with  the  defendants,  the  assignor  cannot  afterwards,  by  erasing  the 
assignment,  maintain  a  suit  against  the  same  parties  on  the  note.  In  such 
case  the  assignee  succeeded  to  the  interest  of  the  assignor,  and  held  in 
privity  with  him. 


FROM  DS  KALB. 


This  case  originated  before  a  justice  of  the  peace  in 
DeEalb  county,  and  was  brought  hj  appeal  into  the 
circuit  court,  where  it  was  submitted  to  a  jury  be- 
fore Judge  Gkx)DALL,  upon  the  facts  and  under  the 
instructions  stated  in  the  opinion.  There  was  a  verdict 
and  judgment  for  the  plaintiff,  from  which  the  defen- 
dant appealed  in  error  to  this  court. 

Jordan  Stokes  and  M.  M.  Brien,  for  the  plaintiff  in 
error. 

Cantrell  and  Colms,  for  the  defendant  in  error. 
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ToTTEN,  J.,  delivered  the  opinion  of  the  conrt. 

This  suit  was  instituted  by  Ma^ess  against  Tyree, 
before  a  justice  of  DeKalb.  There  was  judgment  for 
the  plaintiff,  and  defendant  appealed  to  the  circuit  court, 
where,  in  a  trial  de  novo,  there  was  again  judgment 
for  the  plaintiff,  and  defendant  appealed  in  error  to  this 
court. 

1.  The  action  is  founded  on  a  note  executed  by 
Youngblood  and  Tyree  to  one  Wm.  Donn,  and  by 
him  assigned  to  plaintiff.  The  note  was  present  at  the 
trial  before  the  justice,  but  not  at  the  trial  before  the 
circuit  court,  and  secondary  evidence  of  its  contents  was 
admitted,  to  which  the  defendant  excepted. 

Gantrell,  a  witness,  stated  that  he  had  made  dili- 
gent search  in  the  clerk's  of3ce,  and  was  unable  to  find 
the  note;  the  plaintiff  then  presented  his  affidavit, 
stating  the  loss  of  the  note,  and  that  it  had  not  been 
assigned.  This  affidavit  was  not  sworn  to  before  the 
court,  but  before  a  justice,  where  the  cause  was  not 
pending. 

This  is  a  preliminary  question  in  the  trial  of  a  cause, 
and  it  is  the  province  of  the  Judge,  not  the  jury,  to 
determine  from  the  proof,  whether  there  is  a  reasonable 
presumption  that  the  paper  has  been  lost.  In  the 
present  case,  the  proof  did  not  warrant  the  presumption, 
and  secondary  evidence  was  therefore  inadmissible.  If 
there  be  no  ground  of  suspicion  that  the  paper  is  sup- 
pressed, ordinary  diligence  to  produce  it  will  be  deemed 
sufficient,  and  what  is  proper  diligence  must  depend 
much  upon  the  circumstances  of  the  case.  4  Phil. 
Ev.,  0.  &  H.  notes,  441. 
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We  are  to  presume  that  this  note  was  deposited 
with  the  clerk,  with  the  other  papers  in  the  suit;  for 
that  was  the  official  duty  of  the  justice.  A  search  by 
the  clerk  among  his  official  papers,  which  proves  to  be 
fruitless,  is  prima  facie  sufficient  diligence.  But  it 
must  appear  that  the  clerk  or  person  having  the  legal 
custody  of  the  papers,  had  made  the  search  and  been 
called  upon  to  account  for  the  lost  paper.  This  does 
not  appear  in   the  present  case. 

It  was  also  material  that  the  plaintiff  make  affidavit 
to  the  fact  of  the  loss.  The  affidavit  produced  was 
no  compliance  with  this  rule;  for  being  made  before  a 
justice,  where  the  suit  was  not  pending,  it  was  merely 
voluntary,  and  had  no  legal  connection    with    the  suit. 

2.  Before  the  present  suit,  this  note  had  been 
assigned  by  said  Magness  to  one  Cantrell,  who  sued 
the  makers,  and  judgment  was  rendered  against  him. 
He  then  erased  the  assignment  and  returned  the  note 
to  Magness,  who,  claiming  to  be  remitted  to  his  orig- 
inal rights,  instituted  thereon  the  present  suit.  This 
matter  was  relied  upon  as  a  defense  in  bar,  but  the 
court  overruled  the  defense,  and  instructed  the  jury 
that  it  was  no  bar  to  the  present  suit.  If  the  former 
judgment  was  a  decision  upon  the  merits,  upon  a  cause 
of  defense  that  existed  against  the  note  before  the 
assignment,  and  the  assignor  was  notified  of  such  de- 
fense, so  as  to  enable  him  to  litigate  the  matter  with 
the  defendant,  we  should  consider  it  a  bar  to  the 
present  suit,  otherwise  not;  for  the  assignee  succeeded  to 
the  interest  of  the  assignor,  and  held  in  privity  with 
him.  The  instruction  given  to  the  jury  in  this  respect 
was  therefore  erroneous. 
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The  judgment   will  be   reversed   and   the    cause   be 
remanded. 

Judgment  reversed. 


HuBBABD  AND  WooD  V8,  T.  Wood's  Zessec. 

1  AssTBANCB  OF  TiTLE.  Act  of  1819,  ck,  28.  A  title  by  descent,  is  an  assa- 
ranee  of  title  within  the  meaning  of  the  act  of  1819,  oh.  28. 

2.  Title.  Mode$  of  aequirinff.  All  the  modes  of  acquiring  title  to  real  pro- 
perty, known  to  our  law,  are  reducible  to  two,  viz :  ducerU,  where  the  title 
is  Tested  in  the  heir  by  operation  of  law,  and  purehoHy  which  in  contradis- 
tinction to  descent,  includes  all  other  methods  of  acquiring  title  to  land. 

3.  TENnras  IN  Common.  At  cffecUd  hy  UaMe  of  UmitaUont.  Adoeru  po99a- 
don  of  eo'ienarU,  An  actual  ouster  must  be  clearly  established,  in  order 
to  give  effect  to  the  statute  of  limitations  in  fitror  of  one  tenant  in  com- 
mon against  another,  as  nothing  but  an  actual  ouster  or  what  is  held  its 
equivalent,  can  give  a  tenant  in  common  an  exclusive  possession. 

4.  Same.  Same,  The  presumption  is  against  an  adverse  possession  between 
privie&  Therefore  the  possession  of  one  tenant  in  common,  being  consis- 
tent with  the  right  of  the  other,  and  in  support  of  their  common  title,  the 
statute  of  limitations  must  be  strictly  construed  in  favor  of  the  co-tenant 
not  in  actual  possession. 

5.  Same.  JBvidmce  of  distUtin.  An  exclusive  adverse  possession  by  one  ten- 
ant in  common  of  the  whole  tract  of  land,  or  the  exclusive  receipt  of  the 
rents  and  profits ;  no  demand  being  made  by  the  other  tenant  during  the 
period  prescribed  in  the  statute  of  limitations,  or  if  such  demand  be  made 
it  is  refused  and  the  title  denied,  may  be  evidence  of  a  disseisin  or  actual 
ouster. 


FROM  RUTHERFORD. 


This  action  of  ejectment  was   brought  by  the   defen- 
dant in  error,  against  the  plaintiffs   in   error,  in   the  cir- 
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cuit  court  of  Kutherfopd,  on  the  18th  day  of  April,  1830, 
to  recover  on.e-half  of  a  tract  of  land  in  said  county, 
claimed  by  them  as  tenants  in  common  with  the  plaintiff 
in  error,  Eobert  Wood,  by  descent  from  Thomas  "Wood, 
deceased.  It  appears  that  Thomas  Wood  died  intestate, 
in  Rutherford  county,  in  the  month  of  June,  1830,  the 
owner  of  the  land  in  controversy.  He  had  five  children, 
three  of  whom  survived  him,  the  other  two  leaving 
children.  Eobert  Wood,  one  of  the  defendants  in  eject- 
ment, and  one  of  the  children  of  Thomas  Wood,  took 
possession  of  the  land  upon  the  death  of  his  father,  and 
remained  in  possession  until  this  suit  was  brought.  The 
land  was  levied  upon  and  sold  as  the  property  of  Eobert 
Wood,  and  the  other  defendant  in  ejectment,  John  Hub- 
bard, became  the  purchaser  at  said  Sheriff's  sale  on  the 
3d  of  June,  1843.  The  purchaser,  Hubbard,  received 
the  sheriff's  deed,  and  Eobert  Wood  continued  in  posses- 
sion from  the  date  of  said  sale,  as  the  tenant  of  Hub- 
bard, accounting  to  him  for  rents,  until  the  8th  of  April, 
1850.  It  seems  that  Edmund  Wood,  the  brother  of 
Eobert,  and  father  of  some  of  the  lessors  of  the  plaintiff, 
lived  for  many  years  in  the  vicinity  of  Eobert  after  the 
latter  took  possession  of  the  land,  and  never  asserted 
any  claim  or  interest  in  the  same ;  and  said  Edmund 
was  also  present  at  the  sheriff's  sale,  when  the  entire 
tract  was  sold  as  the  property  of  Eobert,  but  made  no 
objection  to  said  sale.  Eobert  Wood  it  seems,  had 
always  claimed  one-half  the  land  by  descent  and  pur- 
chase together,  since  the  death  of  his  father.  Hubbard 
the  purchaser,  and  Eobert  Wood  his  tenant,  were  jointly 
sued  and  jointly  defended.  There  was  verdict  and  judg- 
ment in  the  court  below,  Judge  DAvrosoN,  presiding,  for 


DECEMBEK  TERM,  1863.  281 

Hubbard  and  Wood  tw.  T.  Wood's  le9$e«. 

the  plaintiff's  in   ejectment  for  one-half  the  land,  from 
which  defendants  appealed  in  error  to  this  court. 

£.  A.  Kbeblb,  for  the  plaintiff  in  error. 

The  errors  assigned  are: 

1.  The  court  excluded  from  the  consideration  of  the 
jury  the  question,  whether  or  not  Robert  Wood,  com- 
menced his  holding  of  the  land  in  controyersy,  previous 
to  the  death  of  his  father.  The  court  assumed  that  he 
did  not. 

2.  The  court  erred  in  defining  to  the  jury,  the  effect 
of  one  tenant  in  common  holding  adversely,  under  the 
first  section  of  the  statute  of  1819.  It  is  insisted,  that 
such  holding  would  operate  to  vest  the  legal  title  to  the 
whole  tract.  The  title  cast  upon  him  as  one  of  the 
heirs,  by  descent,  is  an  as»wrance  of  title  to  the  whole 
tract  of  land.  /SS^ory,  et  als.  vs.  Saunders  and  vnfe^  8 
Humph.,  667. 

8.  After  defining  adverse  possession,  the  court  limits 
the  effect  of  it  to  the  second  section  only. 

4.  The  Court  erred  in  stating  that  after  the  sale  by 
the  sheriff,  Robert  Wood's  possession  would  not  protect 
him  against  the  suit  of  the  plaintiffs. 

The  words  of  the  second  section,  are,  that  no  person 
or  their  heirs  shall  have,  sue,  or  maintain  any  action  or 
suit,  &c.,  but  within  seven  years  next  after  the  title  or 
cause  of  action  has  accrued.    Statute  of  1819,  ch.  28  §  2. 

5.  The  whole  of  the  last  clause  is  erroneous. 

As  to  the  effect  of  the  statute  of  limitations,  upon 
the  title  or  right  of  action  of  Edmund  Wood  and  his 
heirs;    and   as   to   the   estoppel   the  proof   is  absolutely 
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conclusive,  and  for  that  reason  alone  the  judgment  should 
be  reversed. 

J.  W.  BuBTON  and  Jas.  M.  Avetnt,  for  the  defendants 
in  error. 

The  only  questions  in  the  cause,  arise  upon  the  charge 
of  the  court,  as  to  the  transfer,  and  coupling  the  posses- 
sion, contemplated  by  the  second  section  of  our  act  of 
1819 ;    and  as  to  the  doctrine  of  estoppel. 

1.  The  possession  of  a  wrong  doer  cannot  be  trans- 
ferred so  as  to  couple  the  two  possessions,  and  form  the 
bar  or  protection  provided  by  the  second  section  of  the 
act  of  1819.      See  Ist  Swan,  385. 

Unless  the  defendant  could  show  that  Robert  Wood 
held  adversely,  there  would  be  nothing  upon  which  this 
question  could  be  raised;  it  will  not  be  denied,  that  the 
possession  of  one  tenant  in  common  is  the  possession  of 
his  co-tenant.  His  possession  then,  if  not  adverse,  was 
the  possession  of  the  other  since  the  death  of  his  father. 
The  proof  is  full  upon  this  point.  We  think  it  most 
conclusively  shows  that  Robert  Wood  did  not  hold  pos- 
session at  any  time,  adverse  to  the  lessor's  of  the  plain- 
tiflEs.  The  court  will  see  that  there  is  ample  proof  upon 
this  point;  its  weight  and  conflict  is  properly  left  to  the 
jury. 

2.  The  charge  of  the  court  as  to  the  question  of 
estoppel,  is  in  the  words  used  by  this  court  in  the  case 
of  Morris  vs.  Moore  cfe  Sancochy  11  Humph.,  433.  The 
court  is  referred  also  to  the  case  of  Washington  vs.  Con- 
rady  2  Humph.,  562.  And  to  3  Johnson,  case  101.  8 
Wendel,  483.    10  Barbour's  R.,  432.    They  decide  that, 
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'^  adnuBsions  and  conduct  are  said  to  operate  as  estoppels 
only  when  they  are  designed  to  influence  the  conduct  of 
others,  and  actually  have  that  effect. 

The  testimony  relied  upon  to  sustain  this  point,  the 
court  will  see  is  this.  Edmund  Wood,  the  father  of  a 
part  of  the  plaintiffs,  lived  in  Rutherford  county  up  to 
his  death,  received  perhaps  no  rents  for  any  portion  of 
the  land,  and  was  at  the  sheriff's  sale  of  the  land,  and 
did  not  forbid  the  sale  or  say  anything  about  it. 

The  testimony  of  a  part  of  the  witnesses,  is  stated  by 
agreement.  It  is  stated  in  the  bill  of  exceptions,  that 
Robert  Wood  held  possession  under  Hubbard,  and  as  his 
tenant  after  the  sheriff's  sale. 

The  charge  of  the  court  appears  upon  all  the  ques- 
tions he  was  requested  to  charge  upon,  and  only  so 
much  of  the  charge  as  was  necessary  to  bring  the  points 
made  below  before  this  court,  is  embraced  in  the  bill  of 
exceptions.  The  court  was  not  asked  to  charge  further; 
nor  was  it  desired  that  more  of  the  charge  should 
appear. 

Theo.  G.  Jones,  for  the  defendants  in  error. 

A  person  not  in  possession  at  the  time  of  an  execu- 
tion sale,  is  not  estopped  from  disputing  title  of  purchaser. 
JHrnkrough  vs.  Benton^  et  al„  8  Humph,,  110,  117. 
As  to  acquiescence  in  sale,  see  Morris  vs.  Ha/acock^  11 
Humph.,  433. 

Possession  of  wrong  doers  no  privity.  See  Moffitt 
vs.  McDonald^  11  Humph. 

The  case  of  OhUton  vs.  Morris^  9  Humph.,  as  to 
continuity  of  possession  to  complete  the  bar,  does  not 
apply  to  this  case. 
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MoKiNNBY,  J.,  delivered  the  opinion  of   the  court. 

Thi8  was  an  action  of  ejectment.  The  plaintiff's  recov- 
ered, by  the  judgment  of  the  court,  an  undivided  moiety 
of  the  land  sued  for,  to  reverse  which  judgment,  an 
appeal  in  error  has  been  prosecuted  to  this  court. 

The  tract  of  land  described  in  the  declaration,  descend- 
ed to  the  lessors  of  the  plaintifis,  and  the  defendant 
Robert  Wood,  jointly,  as  the  heirs  at  law  of  Thomas 
Wood,  who  died  intestate  in  June,  1830.  Upon  the 
death  of  the  intestate,  the  defendant,  Eobert  Wood, 
was  left  in  the  sole  and  exclusive  actual  possession  of 
said  tract  of  land,  and  this  possession  was  continued 
until  the  year  1843,  when  the  entire  tract  was  levied 
upon  and  sold  at  execution  sale,  as  the  property  of 
Robert  Wood,  and  was  purchased  by  the  other  defendant 
Hubbard,  after  which  Wood  became  the  tenant  of  the 
purchaser,  and  in  that  character  has  remained  ever 
since. 

This  action  was  commenced  on  the  18th  of  April, 
1850,  against  Hubbard  and  Wood  jointly,  and  they 
jointly  defended  the  same.  The  period  of  time  which 
elapsed  before  the  commencement  of  this  action,  from 
the  death  of  Thomas  Wood,  falls  short  some  two  months 
of  twenty  years;  and  from  the  date  of  the  sheriff's  sale 
is  not  quite  seven  years,  the  sale  having  been  made  oa 
the  third  of   June,  1843. 

There  is  some  discrepancy  in  the  evidence  as  to  the 
question,  whether  or  not  the  possession  of  Robert  Wood, 
prior  to  the  Sheriff's  sale,  was  adverse  to  his  co-tenants. 
But  if  the  charge  of  the  court  were  free  from  excep- 
tions,   there    is    no    sufficient'  ground   for   disturbing  the 


DECEMBEK  TERM,  1853.  286 

Hubbard  and  Wood  m.   T.  Wood's  lettee, 

verdict  upon  the  facts   of  the  case  as   presented   in   this 
record. 

The  defense  relied  upon  was  the  statute  of  limitations. 
In  his  instructions  to  the  jury,  his  Honor  stated  the  law 
to  be,  that  the  effect  of  an  adverse  holding  for  the 
period  of  seven  years  by  the  defendant  Wood  against 
his  co-tenants,  "  would  be  to  perfect  his  title  under  the 
first  section  of  the  act  of  limitations  of  1819,  to  his  own 
share  in  all  the  land,  and  to  protect  his  possession  of  the 
balance  of  the  land  against  the  plaintiff,  under  the 
second  section  of  the  act." 

It  seems  to  us  that  this  is  a  mistaken  conclusion.  We 
take  it  to  be  too  clear  to  admit  of  any  discussion  that  a 
title  by  descent  is  an  "assurance"  of  title  within  the 
meaning  of  the  act  of  1819. 

All  the  modes  of  acquiring  title  to  real  property 
known  to  the  law,  are  reducible  to  two:  descent^  where 
the  title  is  vested  in  the  heirs  by  operation  of  law,  and 
purchase^  which  in  contradistinction  to  descent,  includes 
all  other  methods  of  acquiring  title  to  land.  2  Blk. 
Com.,  201. 

Tenants  in  common,  like  joint  tenants,  have  an  unity  ^ 
of  possession  at  least.  The  seisin  and  possession  of  / 
each  tenant  in  common  is  a  seisin  and  possession,  as  i 
Avell  of  every  part  as  of  the  whole  tract.  And  the  title  { 
of  each  tenant,  is  a  title  extending  to  the  whole  tract.  ( 
It  miist  necessarily  follow  therefore  —  both  the  title  and 
possession  being  entire  —  that  the  statute  of  limitations, 
if  it  be  applicable  at  all  in  the  present  case,  would 
operate  to  vest  the  defendant  with  an  absolute  indefeasi-  I 
ble  title  to  the  whole  tract,  by  virtue  of  the  first  section 
of  the  act  of  1819. 
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But  to  give  effect  to  the  statute  of  limitations^  in 
favor  of  one  tenant  in  common  against  another,  an 
actual  ouster  must  be  clearly  established.  Nothing  but 
an  actual  ouster,  or  what  is  held  to  be  equivalent,  can 
give  a  tenant  in  common  an  exclusive  possession.  The 
seisin  and  possession  of  one  being  the  seisin  and  posses- 
sion of  the  other ;  one  can  never  be  disseised  by  another, 
without  actual  ouster.  And  the  possession  of  one  being 
consistent  with  the  right  of  the  other,  and  in  support  of 
their  common  title,  the  statute  of  limitations  is  to  receive 
a  strict  construction  in  favor  of  the  co-tenant  not  in 
actual  possession,  as  the  presumption  is  against  an  adverse 
possession  between  privies.  2  Bos.  &  Pul.  542.  5  Burr., 
2604. 

But  an  exclusive  adverse  possession  of  the  whole  tract 
of  land  or  the  exclusive  receipt  of  the  rents  and  profits, 
no  demand  being  made  by  the  other  tenant,  or  if  made? 
refused,  and  his  title  denied,  may  be  evidence  of  a 
disseisin  or  actual  ouster.  And  in  England  in  such  a 
case,  after  the  expiration  of  the  period  requisite  to  form 
the  bar  of  the  statute,  the  jury  would  be  directed  to 
presume  an  actual  ouster,  and  the  right  of  the  co-tenant 
would  be  held  to  be  barred  by  the  statute  of  limitations. 
Cowper's  E.,  217.    See  Angel  on  Lim.,  ch.  32. 

Other  positions  assumed  in  the  charge,  which  we 
deem  erroneous,  are  dependent  upon,  and  result  from  the 
mistaken  view  of  the  court  upon  the  point  before  stated, 
and  therefore  need  not  be  noticed. 

Let  the  judgment  be  reversed,  and  the  case  be 
remanded  for  a  new  trial. 


r 
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John  P.  Hooves  vs.  John  W:  Rawlings. 


1.  DSPOfirnoNS.  Act  of  1852,  eh,  161.  Oommimim  abolithed  by.  The  act  Of 
1852,  ch.  161,  authorizing  either  party  litigant  in  any  of  the  courts  of  this 
State  to  take  depositions  upon  giving  legal  notice  to  the  opposing  party  in 
all  cases  in  'which  they  may  by  law  be  taken,  without  an  order  i^m  court 
or  affidavit  before,  and  order  of  the  clerk  as  before  the  passage  thereof, 
abolishes  the  commission  for  that  purpose,  and  renders  it  unnecessary. 
[  McKnnnsT,  J.,  dissented.] 

2.  Pbactice.  As  to  depoiitioru.  It  is  a  settled  rule  of  practice  in  the  courts 
of  Tennessee,  that  any  judicial  functionary  competent  to  administer  an 
oath  in  other  States,  is  legally  competent  to  take  depositions,  and  that  his 
statement  in  the  caption  or  certificate  that  he  sustains  such  office  or  cha< 
racter,  is  evidence  prima  facie  of  that  fact. 


EROM  BEDFORD. 


This  was  an  action  of  ejectment  in  the  circuit  court 
of  Bedford,  in  which  Hoover,  the  defendant  in  eject- 
ment, offered  to  read  in  evidence  a  deposition  material 
to  his  defense,  taken  in  1852,  before  a  justice  of  the 
peace  in  the  State  of  Missonri,  in  which  the  commis- 
sion issued  from  said  circuit  court,  had  been  left  blank 
as  to  the  name  of  the  commissioner.  The  plaintiff 
objected  to  the  reading  of  the  deposition,  and  Judge 
Davidson  excluded  it.  There  was  verdict  and  judg- 
ment for  the  plaintiff,  from  which  defendant  appealed 
in  error  to  this  court. 

E.  H.  EwiNG,  WisENER  and  Tillman,  for  the  plain- 
tiff in  error. 

E.  A.  EjEiBBLE  and  £d.  Coofeb,  for  the  defendant 
in  error. 
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Ejectment.  Rawlings  sued  Hoover  in  the  circuit 
court  of  Bedford  for  a  parcel  of  land,  and  the  issue 
was  upon  a  question  of  boundary,  as  appears  in  the 
verdict  of  the  jury.  The  deposition  of  Joseph  Allison, 
which  is  pertinent  and  material  to  the  matter  in  issue, 
was  offered  in  evidence  by  Hoover,  the  defendant.  It 
appears  on  its  face  to  be  taken  in  Dade  county,  Mis- 
souri, March  Sd,  1853,  before  Columbus  Talbutt,  justice 
of  the  peace  in  said  county,  and  in  virtue  of  a  com- 
mission issued  from  tlie  circuit  court  of  Bedford.  But 
the  commission  was  in  blank  when  issued,  and  so  re- 
mained as  to  the  name  of  the  commissioner,  when 
returned  with  the  deposition  to  the  circuit  court.  For 
this  cause  the  deposition  was  rejected.  There  was  judg- 
ment for  the  plaintiff,  and  defendant  appealed  in  error. 

The  question  now  is,  whether  a  commission  was 
necessary;  for  it  is  clear  that  the  present  commission 
being  in  blank,  is  to  be  considered  merely  void. 

The  act  of  1852,  ch.  161,  provides  that,  "hereafter 
it  shall  not  be  necessary  to  procure  an  order  of  court, 
or  to  make  any  affidavit  before  the  clerk,  or  to  get 
any  order  from  the  clerk,  previous  to  taking  a  depo- 
sition, but  that  either  party  litigant  in  any  of  the 
courts  of  this  State,  shall  take  depositions  upon  giving 
legal  notice  to  the  opposing  party,  in  all  cases  that  by 
law  they  can  be  taken."  "We  are  of  opinion  that 
this  act  abolishes  the  commission  and  renders  it  un- 
necessary. 

The  last  clause  contains  the  express  provision,  com- 
plete in  itself,   "  that  either  party  shall  take  depositions 
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upon  giving  legal  notice  to  the  opposing  party."  The 
preceding  part  of  the  statute  having  dispensed  with  the 
order,  and  the  order  being  in  legal  effect  simply  this, 
that  a  commission  shall  issue,  there  can  be  no  doubt 
of  tlie  intention  to  dispense  with  the  commission  also. 
When  it  dispenses  with  the  order  that  directs  a  com- 
mission to  issue  it  dispenses  with  the  commission,  which 
could  not  legally  issue  without  such  order,  the  one 
being  dependent  upon  the  other. 

It  does  not  provide  that  a  commission  shall  issue 
without  an  order;  and  the  order,  without  which  it 
could  not  issue,  being  now  abolished,  is  there  any  law 
by  which  the  commission  can  issue? 

We  may  further  observe,  that,  under  the  act  of 
1794,  ch.  1,  §  30,  the  issuance  of  a  comxuission  was 
a  formal  act  of  the  court,  appointing  some  suitable 
person  to  take  the  deposition,  but  in  effect,  and  for 
any  useful  purpose,  it  was  abolished  by  the  act  of 
1846,  ch.  209,  which  provides  that  it  might  issue  in 
blank,  and  the  name  of  the  commissioner  be  inserted 
by  the  party  interested  in  its  execution. 

Tinder  this  act,  the  party,  not  the  court,  chooses 
and  appoints,  the  commissioner  having  a  blank  process, 
and  the  authority  of  the  law  for  that  purpose.  It  then 
became  a  mere  form,  which  might  perplex  the  one 
j)arty  in  its  observance,  and  could  be  of  no  use  to 
the  other. 

It  is  objected  that  the  official  character  of  the  jus- 
tice, before  whom  the  deposition  was  taken,  does  not 
appear. 

We  consider  it  a  settled  rule  of  practice  in  our  courts, 
that  a  justice  of  the  peace,  a  judge,  or  other  judicial 
20 
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functionary  competent  to  administer  an  oath,  in  other 
States,  is  legally  competent  to  take  depositions;  and 
that  his  statement  in  the  caption  or  certificate  that  he 
sustains  such  office  or  character,  is  evidence  jprima  fa- 
de of  that  fact.     Wilson  vs.  Sndthy  5  Terg.  K.,  379. 

Let  the  judgment  be  reversed,  and  the  cause  be 
remanded. 

Judgment  reversed. 


McEiNNET,  J.,  concurred  in  reversiug  the  judgment 
on  the  ground  of  surprise  in  the  rejection  of  the  de- 
position; but  dissented  upon  the  point  that  a  commis- 
sion was  dispensed  with  by  the  act  of  1852. 


HmAM  Eddb  V8.  Wm.  G.  Cowan. 


1.  Certiorabi  and  Sttfeksedbas.  Motion  to  ditmiat.  The  eouri  may  look  to 
the  whole  record  brought  %tp  by  eerttorari.  The  whole  prooeedings  of  the  ma- 
gistrate, as  presented  in  a  case  properly  brought  ap  by  certiorari  should 
be  taken  into  view  by  the  court  upon  a  motion  to  dismiss.  They  may  be 
regarded  as  part  of  the  petition,  and  are  not  extrinsic  matter  in  cofntem- 
plation  of  law. 

2.  Same.  Same,  The  question  for  the  determination  of  the  court  on  a  mo- 
tion to  dismiss  a  certiorari^  is :  are  the  facts  stated  in  the  petition  nega- 
tived by  the  papers  brought  up  by  the  certiorari^  or  do  they,  when  taken 
together,  remove  the  grounds  upon  which  the  case  made  in  the  petition 
rests  ?    If  so,  the  motion  should  be  sustained.    Vide  8  Sumj^,,  708. 
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3.Ezi(nmoN.  SeiwfaehiiomiatidemtUftiiaUm,  ^of  of  1847,  c^  191.  The 
meaning  and  intention  of  the  legislature  by  the  act  of  1847,  ch.  191,  an- 
thorising  the  creditor  whose  execution  has  been  levied  upon  property  as 
the  property  of  the  debtor,  and  satiefiedby  the  sale  thereof,  in  the  event  said 
property  or  the  value  thereof  is  afterwards  recovered  by  some  third  per- 
son claiming  the  same,  to  have  said  satisfaction  set  aside  and  the  judgment 
revived,  was  to  embrace  all  cases  where  it  turned  out  that  the  creditor 
gets  notiiing  by  the  sale,  on  account  of  the  iiedlure  of  the  debtor's  title  to 
the  property  sold,  whether  the  same  be  real  or  personal. 

4.  Oebtiorari  and  Supersedeas.  PHUionet'i  surety,  HU  luAilUy,  Where 
the  petition  only  complains  of  the  execution  which  it  seeks  to  supersede, 
grounded  on  some  matter  of  discharge  subsequent  to  judgment,  and  makes 
no  objection  to  the  judgment  itself,  such  proceeding  is  in  the  nature  of  an 
mudiia  qwrda^  and  the  security  is  not  liable  for  the  debt,  but  only  for  the 
costs.     Vid$  10  Twg.,  252. 


FROM  BEDFORD. 


The  plaintiff  was  defendant  in  certain  executions  issued 
by  a  justice  of  the  peace  in  favor  of  Cowan  the  defen- 
dant, which  were  levied  upon  a  tract  of  land  as  the  pro- 
perty of  the  plaintiff,  which  was  condemned  and  sold, 
Cowan  becoming  the  purchaser  at  the  full  amount  of  his 
debt  The  executions  were  returned  satisfied,  and  Cowan 
proceeded  by  bis  action  of  ejectment  to  recover  the  land 
so  purchased  from  one  Pratt,  the  tenant  in  possession. 
This  action  resulted  in  a  verdict  and  judgment  against 
Cowan  for  want  of  title  in  Edde  at  the  time  of  the  sale. 
Cowan  thereupon  by  a  proceeding  regular  in  form,  un- 
der the  act  of  1847,  ch.  191,  had  the  satisfaction  of  his 
execution  set  aside  and  took  out  another  which  was 
levied  upon  Edde's  property.  Edde  petitioned  for  and 
obtained  writs  of  certioraH  and  supersedeas^  and  brought 
the  matter  before  the  circuit  court  of  Bedford.  The 
petition  alleged  the  prior  satisfaction  of  the  execution 
as  the  only  ground  of  the  application,  and  was   silent 
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as  to  the  other  facts  before  stated.  The  court,  Judge 
Davidson  presiding,  upon  motion  to  dismiss,  looked  to 
the  whole  proceedings  before  the  magistrate  as  brought 
up  by  the  certiorom^  and  sustained  the  motion  to  dis- 
miss, giving  judgment  against  petitioner  and  his  security 
for  the  whole  debt  and  costs.  The  petitioner  appealed 
in  error  to  this  court. 

William  H.  Wisener,  for  the  plaintiff   in  error. 

En.  Cooper,  for  the  defendant. 

Caeuthkrs,  J.,   delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  error  from  the  judgment  of 
his  Honor,  the  Circuit  Judge,  dismissing  the  petition  of 
the  plaintiff  for  writs  of  certiorari  and  supersedeas  in 
the  circuit  court  of  Bedford  county. 

The  petitioner  states  that  on  the  24th  May,  1851,  the 
defendant  Cowan  recovered  two  judgments  against  him, 
one  for  $60.00,  and  the  other  for  $95.00,  before  John 
W.  "Hamlin,  Esq.,  upon  which  executions  were  issued 
in  October,  1851,  and  were  fevied  upon  a  tract  of  land 
as  his  property,  which  was  condemned  in  the  circuit 
court,  and  sold  under  a  writ  of  venditioni  exjxnias  to 
the  defendant  for  the  full  amount  of  his  two  judgments 
and  costs,  and  the  said  writs  returned  satisfied.  It 
further  charges  that  notwithstanding  said  satisfaction, 
alias  executions  were  issued  upon  the  same  judgments 
on  the  29th  of  June,  1853,  and  levied  upon  his  pro- 
perty. The  prayer  of  the  petition  was  granted,  and 
writs  of  certiorari  and  supersedeas    issued,    upon    bond 
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and  security  having  been  given  by  express  directions 
in  the  fiat,  "as  required  by  the  Act  of  1807,  ch.  81., 
§  1." 

The  magistrate  having  possession  of  the  papers,  in 
obedience  to  the  command  of  the  writ  of  certiorari, 
sent  them  all  up  to  the  circuit  court.  By  these  it  ap- 
peared, in  addition  to  the  fiEicts  stated  in  the  petition, 
that  after  the  said  Oowan  had  purchased  the  said  land, 
he  instituted  an  action  of  ejectment  in  the  circuit  court 
of  Bedford  county,  upon  the  title  thus  acquired  against 
one  Silas  Pratt,  and  failed  to  recover  it,  on  the  ground 
that  the  title  was  not  in  the  said  Edde  at  the  time  of  the 
sale,  and  therefore  he  acquired  nothing  by  his  purchase, 
whereupon  by  sdre  facias  he  obtained  a  revival  of  his 
original  judgments  on  the  10th  of  June,  ,1853,  in  pursu- 
ance of  the  Act  of  1847-8,  ch.  191.  After  this  proceed- 
ing on  the  29th  of  June,  1853,  the  executions  superseded 
in  this  case  were  issued.  The  petition  makes  no  refer- 
ence to  these  latter  proceedings,  but  stops  at  the  sale  of 
the  land,  and  the  satisfaction  then  entered.  This  makes 
a  clear  case  upon  the  face  of  the  petition,  for  superseding 
and  quashing  the  last  executions,  on  the  ground  that 
the  judgments  were  fully  paid  off  by  the  sale  of  the 
land.  The  first  question  made  here  is,  whether  upon 
a  motion  to  dismiss,  the  judgment  of  revivor  upon 
setting  aside  the  satisfaction,  can  be  looked  to  and  con- 
sidered? It  is  insisted  that  the  court,  upon  this  motion, 
must  act  upon  the  facts  alone  which  are  stated  on  the 
face  of  the  petition.  To  sustain  this  position,  reference 
is  made  to  the  case  of  Studdwrt  vs.  FawlkeSy  decided 
by  this  court  at  last  term,  and  reported  in  2  Swan,  537. 
The  question  in  that  case  was  as   to   the   admissibility 
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of  coonter  affidavits  npou  a  motion  to  diamiss.  It  was 
decided  this  could  not  be  done,  but  that  the  action  of 
the  court  must  be  predicated  upon  the  &ce  of  the  pe- 
tition and  not  extrinsic  evidence;  that  upon  this  prelim- 
inary motion  the  court  should  not  be  involved  in  the 
trial  of  facts  on  the  various  issues  that  might  be  made 
by  affi<|avits  and  counter  affidavits.  But  it  is  not  inti- 
mated in  that  case,  as  it  certainly  was  not  so  intended, 
that  the  whole  proceedings  of  the  magistrate,  as  pre- 
sented in  the  case  properly  brought  up  by  the  certiorari, 
should  not  be  taken  into  view  on  the  motion  to  dismiss. 
These  may  be  regarded  as  a  part  of  the  petiticm;  they 
constitute  the  case  complained  of  and  brought  before 
the  court  for  inspection  on  the  application  to  quash 
the  executions.  It  will  be  seen  in  that  case,  a  con- 
trary practice  established  in  several  cases  in  our  earlier 
decisions,  reported  by  Judge  Overton  in  his  two  volumes 
of  Tennessee  Beports,  is  changed,  and  these  cases  over- 
ruled. The  evils  pointed  out  in  the  opinion  of  this 
court,  and  the  point  then  in  judgment,  were  coniSned 
to  the  introduction  of  counter  affidavits* 

It  is  true  the  principle  of  the  decision  extends  to 
all  extrinsic  evidence.  This  was  of  course  only  in- 
tended to  apply  to  matters  outside  of  the  case,  and  not 
to  facts  contained  in  the  recorded  proceedings  of  the 
magistrate  in  the  case  brought  up  by  the  certiorari,  issued 
in  obedience  to  the  fiat  on  the  prayer  of  tiie  petitions ; 
but  no  matter  extraneous  to  the  petition  and  the  record 
brought  up,  can  be  looked  to  on  a  motion  to  dismiss. 
Here  the  petitioner  states  just  enough  of  the  proceed- 
ings below  to  obtain  his  writs,  and  answer  his  purpose, 
but  omits  to  set  forth   other  steps    in  the   case,  which 
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woxQd  show  his  application  to  be  groimdlefls,  and  then 
insistB  that  no  more  of  the  record  can  be  noticed  than  ' 
he  has  seen  fit   to  refer  to   in   his   petition.      Sach   a 
practice  wonld   be   productive  of  delays   and  injustice, 
and  cannot  be  tolerated. 

The  question  made  in  this  case  has  to  be  tried  at 
last  by  the  papers.  The  official  returns  of  the  col- 
lecting officers  must  be  examined  to  see  if  the  judgment 
has  been  satisfied  as  alleged.  When  this  inspection  is 
made,  it  is  found  by  the  court,  that  although  that  is 
true,  yet  it  further  appears  that  the  said  satisfaction  has 
been  set  aside  and  the  judgment  revired  according  to 
law,  so  that  the  execution  superseded  was  issued  upon 
a  valid  unsatisfied  judgment,  and  cannot  therefore  be 
quashed.  The  only  course  then  that  can  be  taken  by 
this  court,  is  to  dismiss  the  petition  and  discharge  the 
supersedeas.  If  the  motion  were  overruled  and  the 
case  delayed,  the  matter  wonld  still  have  to  be  tried 
by  the  records  and  the  same  result  produced. 

The  only  question  in  this  kind  of  case  is :  are  the 
facts  stated  in  the  opinion  negatived  by  the  papers 
brought  up  by  the  certiorari!  or  rather,  do  these,  when 
taken  together,  remove  the  grounds  upon  which  the  case 
made  in  the  petition  rests?  If  so,  the  motion  to  dis- 
miss should  be  sustained.  Spivy  vs.  Latham^  8  Hump., 
704.  But  it  is  contended  that  the  act  of  1847,  ch. 
IS},  does  not  authorise  a  revival  of  a  judgment  in  a 
case  like  the  present,  but  only  applies  to  cases  of  satis- 
faction produced  by  the  sale  of  personal  estate,  which 
is  afterwards  recovered  firom  the  purchaser.  We  have 
no  doubt  but  that  it  was  the  meaning  and  intention  of 
the  Legislature  to  allow  the  satisfisuition  to  be  set  aside, 
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and  the  judgment  revived  wherever  it  turned  out  that 
^  the  creditor  got  nothing  by  the  sale  on  account  of  the 
failure  of  the  title  of  the  debtor  to  the  property  sold, 
whether  real  or  personal. 

The  court  below,  however,  eired  in  entering  judg- 
ment against  the  security  of  the  petitioner  for  the 
amount  of  the  executions  which  were  superseded;  he 
was  only  liable  for  the  cost  of  the  new  proceeding. 
The  law  was  thus  settled  in  the  case  of  JKincadd  vs. 
Morrisy  10  Yerg.,  252,  upon  the  ground  that  where  the 
objection  made  in  the  petition  is  only  to  the  execution 
which  it  seeks  to  supersede,  grounded  on  some  matter 
of  discharge  after  judgment,  without  any  complaint  as 
to  the  judgment,  the  proceeding  is  in  the  nature  of  an 
audita  qtcerdaj  and  is  not  embraced  in  the  act  of  1807, 
ch.  81,  §  1,  or  that  of  1817,  ch.  119,  by  which  the 
sureties  are  made  liable  for  the  debt  ss  well  as  the 
cost.  These  acts  only  provide  for  cases  brought  up  for 
re-investigation  of  the  correctness  of  the  judgment,  as 
upon  appeal. 

For  this  error  the  judgment  will  be  reversed,  the 
petition  dismissed,  with  judgment  against  the  petitioner 
and  his  surety  below  for  costs  of  the  circuit  court  and 
a  procedendo  awarded. 
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SuaAx  WooLDBEDGE  et  ol.  VS.  TflE  Planter's  Bank  et  al. 

1.  T&USTKE.  Where  oris  resignt  and  another  appointed  by  ihe  court  withiout  vetii- 
iwre  of  title.  Aetof  \%Z\^  ck.\\)*t.  Where  a  trustee  tenders  his  resigna- 
tion to  the  chancery  court,  under  the  act  of  1831,  ch.  107,  which  is  ac- 
cepted and  another  appointed  in  his  stead,  without  a  formal  vestiture  of 
title  in  the  trust  fund ;  upon  the  discharge  of  the  first  trustee,  by  implica- 
tion of  law,  the  title  is  transferred  to  and  becomes  vested  in  his  successor, 
appointed  by  the  court. 

2.  Ldotation.  Statute  cf^  a»  applied  to  trutt  ettatet.  When  the  statute  of  lim- 
itations begins  to  run,  its  operation  cannot  be  arrested  or  suspended 
otherwise  than  by  a  suit  in  law  or  equity  successfully  prosecuted.  So  the 
death  of  a  trustee,  in  whom  alone  is  the  right  to  sue,  after  the  statute  of 
limitations  has  commenced  to  run  against  him,  and  before  the  purposes  of 
the  trust  are  accomplished,  and  the  failure  to  have  a  successor  appointed 
before  the  lapse  of  time  prescribed  in  the  statute,  can  have  no  effect  in  pre- 
venting the  bar  of  the  statute. 

3.  Sake.  Same.  Oittui  que  trutt.  It  is  well  settled,  that  if  a  trustee  having 
the  legal  title,  is  barred  by  the  statute  of  limitations,  the  cestui  que  iruti 
is  also  barred  though  an  infant.     Vide  8  Humph.^  568. 


FROM  GILES. 


This  was  a  bill  filed  in  chancery  at  Pulaski,  upon 
the  facts  and  for  the  purposes  fully  given  in  the  opinion. 
Chancellor-  Beibn  gave  a  decree  in  favor  of  complainants, 
from  which  defendants  appealed  to  this  court. 

M.  S.  Fbiebson,  Eldbibqs  and  Lestes,  for  the  com- 
plainants. 

Walker  and  Brown,  for  respondents. 

MoKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

The  complamants  are  the  widow  and  minor  children 
of  John  P.  Wooldridge,  deceased. 
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It  appears  from  the  pleadings  and  proof  in  the  cause, 
that  on  the  23d  of  January,  1836,  said  John  P.  Wool- 
dridge  purchased  fipom  one  John  K.  Yerger,  a  lot  of 
ground  with  the  improvements  thereon,  situated  in  the 
town  of  Pulaski,  being  lot,  No.  30,  in  the  plan  of  said 
town,  at  the  price  of  $1500 ;  and  took  from  said  Terger 
a  bond  for  the  title  upon  payment  of  the  purchase 
money.  Wooldridge  entered  into  possession  of  said  pro- 
perty, in  pursuance  of  his  purchase.  On  the  8th  of 
March,  1839,  Wooldridge,  without  having  received  a 
conveyance  of  the  legal  title  from  Terger,  made  a  deed 
of  trust  including  said  lot,  and  other  property,  real  and 
personal,  to  John  0.  "Walker,  in  trust,  to  secure  the  pay- 
ment of  certain  debts;  and  after  their  discharge,  to 
hold  the  balance  of  the  property  conveyed  in  further 
trust,  to  apply  the  annual  rents,  profits  and  hire  thereof 
to  the  support  of  the  complainant  Susan,  and  also  to  the 
maintenance  and  education  of  the  other  complainants, 
his  three  children,  until  they  should  respectfully  attain 
the  age  of  twenty-one  years  or  marry;  and  at  the  hap- 
pening of  either  event,  the  complainants  Mary,  John, 
and  Sarah,  each  to  have  one-third  of  the  property  or 
money  remaining  in  the  hands  of  tiie  trustee. 

It  further  appears  that  on  the  15th  day  of  June,  1840, 
the  Planter's  Bank  recovered  a  judgment  in  the  circuit 
court  of  Oiles,  against  said  John  £.  Yerger  and  others, 
for  the  sum  of  $1,626  73,  upon  which  judgment  an 
execution  was  issued  on  the  4th  of  May,  1841,  and  was 
levied  on  the  lot  in  question,  and  the  same  was  sold  by 
the  sheriff,  on  the  19th  of  June,  1841,  to  the  Planter's 
Bank,  at  the  price  of  $500.  From  the  foregoing  dates  it 
will  be  seen,  that  more  than  twelve  months  elapsed  from 
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the  rendition  of  the  jadgment,  before  the  sale  of  said 
lot  by  the  sheriff. 

It  ftirther  appears,  that  on  the  27th  day  of  June, 
1840,  twelve  days  after  the  recovery  of  the  foregoing 
judgment  by  the  Bank  against  said  John  E.  Yerger,  he, 
said  Yerger,  not  having  previously  executed  a  deed  to 
Wooldridge,  made  a  conveyance  in  fee  of  said  lot  to 
said  John  O.  Walker,  "as  trustee  for  John  P.  Wool- 
dridge," in  pursuance  of  the  title  bond  executed  to 
Wooldridge,  as  the  conveyance  recites. 

On  the  21st  of  April,  1842,  the  sheriff  conveyed  said 
lot  to  the  Planter's  Bank,  under  whom,  by  several  inter- 
mediate conveyances,  the  defendant  White  claims  title. 
In  April,  1842,  the  Bank  took  possession  of  said  lot, 
since  when  the  Bank  and  those  deriving  title  to  said  lot 
from  the  Bank,  have  had  an  uninterrupted  possession  of 
the  same,  holding  adversely  to  the  right  of  the  com- 
plainants and  their  trustee,  and  all  other  persons. 

Wooldridge  died  in  1846.  Prior  to  the  execution  of 
the  deed  of  trust  of  March  1839,  he  had  been  subject 
to  occasional  derangement  of  mind,  but  very  shortly 
after  the  date  of  said  deed,  he  became  utterly  insane, 
and  BO  continued  up  to  the  time  of  his  death. 

In  September,  1841,  Walker,  the  trustee,  made  an 
application  to  the  chancery  court,  at  Fulaaki,  to  be  per- 
mitted to  resign  his  trust.  The  proceeding  was  r^nlarly 
conducted  in  pursuance  of  the  act  of  1831,  eh.  107,  §  1. 
On  the  hearing,  the  chancery  court  decreed  that  his 
resignation  be  accepted  and  received,  and  that  he  be 
released  and  discharged  from  further  responsibility  on 
account  of  said  trust."  And  tiie  chancellor  thereupon 
proceeded  to  appoint  Elisha  White  trustee,  ^^  in  the  room 
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and  stead  of  said  Walker  resigned,"  and  directed  that 
he  should  enter  into  bond,  conditioned  for  the  faithful 
performance  of  his  duty  as  such  trustee ;  and  "  that  he 
take  all  of  the  trust  funds  into  his  possession  not  hereto- 
fore disposed  of."  White,  pursuant  to  his  appointment, 
executed  bond  and  security  and  accepted  the  trust.  A 
schedule  of  the  trust  property,  real  and  personal,  which 
came  to  the  possession  of  White  as  trustee,  made  out  by 
him  on  the  20th  of  April,  1842,  is  exhibited  in  proof,  in 
which  the  lot  in  Pulaski  is  stated  to  have  been  sold  by 
the  Planter's  Bank  upon  its  judgment  against  Yerger, 
"  arid  so  lost  to  the  cesima  qice  triist.^^ 

White,  the  trustee,  died  in  the  year  1844.  He  took 
no  steps  to  resist  the  sale  of  the  lot  by  the  Bank,  but 
seems  to  have  acquiesced  therein,  regarding  it  as  valid. 
Since  his  death,  no  other  appointment  of  a  trustee  has 
ever  been  made. 

This  bill  was  filed  on  the  Yth  of  February,  1862. 
The  Bank  and  the  several  successive  purchasers  of  the 
lot,  claiming  under  the  Bank,  and  Walker,  the  original 
trustee,  are  made  defendants  to  the  bill;  and  it  is 
sought  to  have  the  sheriff's  deed  and  the  subsequent 
conveyances  declared  void;  the  possession  of  the  lot 
surrendered  to  complainants,  and  an  account  of  the  rents 
and  profits  since  April,  1842. 

The  chancellor  decreed  the  relief  prayed  for,  and  the 
defendants  have  brought  the  case  here  by  an  appeal. 

The  decision  of  this  case  rests  upon  the  question, 
whether  or  not  the  statute  of  limitations  of  1819,  inter- 
poses a  bar  to  the  relief  sought  by  the  bill.  It  is  very 
clear  that  the  sale  of  the  lot  upon  the  execution  in  favor 
of  the  Bank  against   Yerger,    not   having   been   made 
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within  twelve  months  from  the  rendition  of  the  judgment, 
was  for  that  reason  wholly  inoperative  against  the  con- 
veyance from  Yerger  to  the  trustee  made  subsequent  to 
the  levy,  to  communicate  any  title  to  the  bank.  A  sale 
within  the  period  of  twelve  months,  would  have  over- 
reached and  avoided  the  intermediate  alienation  by  the 
judgment  debtor  to  Walker ;  but  the  sale  not  having  been 
made  within  the  time  limited,  the  lien  of  the  judgment 
ceased  to  exist  at  the  expiration  of  the  twelve  months 
from  the  time  judgment  was  rendered,  and  the  voidable 
titl^  of  the  trustee  became  perfect  instantly  upon  the 
extinguishment  of  the  creditor's  lien.  1  Swan's  R., 
516.  This  being  so,  Walker  as  trustee,  became  invested 
with  a  valid  and  exclusive  title  to  the  lot  in  question,  by 
force  of  the  conveyance  from  Yerger  on  the  27th  of 
June,  1840.  And  this  leads  us  to  consider  of  the  legal 
effect  of  the  proceeding  in  chancery  instituted  by  Walker, 
to  be  discharged  of  the  trust.  This  proceeding  was  con- 
summated on  the  11th  of  September,  1841,  and  prior  to 
the  commencement  of  the  adverse  possession  of  the  lot 
by  the  bank,  which  had  its  inception  in  April,  1842. 

The  decree  accepting  the  resignation  of  Walker  and 
discharging  him  of  the  trust,  and  appointing  White  in 
his  stead,  is  silent  as  to  the  title  of  the  trust  property ;  it 
does  not  in  terms,  either  divest  the  legal  title  out  of 
Walker  or  vest  it  in  White,  and  the  act  of  1831,  under 
which  this  proceeding  took  place,  contains  no  provision 
for  a  change  or  transfer  of  the  title  to  the  trust  estate, 
from  the  trustee  who  is  permitted  to  resign  to  the  succes- 
sor appointed  by  the  court.  What  then  becomes  of  the 
legal  title  to  the  trust  property,  upon  the  resignation  of 
the  trustee?     This  is  a  question   by  no  means  free  from 
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difficulty.  To  hold  that  the  title  still  remaiiis  in  the 
trnstee,  after  he  is  fonnally  discharged  of  the  trust,  would 
seem  to  be  absurd.  Upon  this  construction  of  the  act, 
the  resignation  of  the  trustee  and  the  appointment  of 
another  in  his  stead,  would  be  alike  inoperatiye ;  because, 
while  it  would  &il  to  discharge  the  first  trustee  effectu- 
ally, from  all  future  liability,  it  would  leave  his  successor 
destitute  of  the  power  of  exercising  legal  control  over 
tiie  trust  property,  for  the  want  of  title.  To  give  the 
act  any  sensible  construction  or  effect,  it  must  be  held, 
therefore,  that  upon  the  discharge  of  the  first  trustee, 
by  implication  of  law  the  title  is  transferred  to  and 
becomes  vested  in  the  successor  appointed  by  the  court; 
and  for  the  same  reason,  a  like  construction  and  effect 
must  be  given  to  the  decree  of  the  chancellor  in  the 
present  case. 

The  title  to  the  lot  in  controversy,  could  not  be  in 
aibeycmoej  and  if  it  ceased  to  exist  in  Walker  by  force  of 
the  decree,  it  cannot  in  view  of  the  act  of  1831,  be  held 
either  to  have  reverted  to  the  grantor  or  to  have  passed 
to  the  cestma  que  trust.  It  must,  therefore,  of  necessity, 
be  held  either  to  have  remained  in  Walker,  notmihstand- 
ing  his  resignation ;  or  to  have  passed  by  operation  of 
law,  to  White  the  appointee  of  the  court,  and  upon 
either  of  the  latter  assumptions,  so  far  as  respects  the 
application  of  the  statute  of  limitations  to  the  present 
case,  the  result  would  be  the  same.  For  neither  was 
under  any  legal  incapacity  to  sue,  or  within  any  excep- 
tion of  the  statute  in  April,  1842,  when  it  is  admitted 
that  the  adverse  possession  commenced.  The  statute 
then  attached,  and  having  commenced  running,  its  oper> 
ation  could  not  be  arrested  or  suspended   otherwise   than 
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by  a  suit  in  law  or  equity  effectually  prosecuted.  1 
Swan's  R,  96,  106.  The  death  of  White  in  1844,  and 
the  neglect  to  appoint  another  trustee  in  his  place,  can 
therefore  have  no  effect  in  preventing  the  bar  of  the 
statute  in  the  present  case,  and  it  is  well  settled  that  if 
a  trustee,  having  the  legal  title,  is  barred  by  operation  of 
the  statute  of  limitations,  the  eeetm  que  trust  is  also 
barred  though  an  infant. 

The  trustee,  White,  having  died  before  the  purposes 
of  the  trust  were  accomplished,  and  consequently  before 
the  termination  of  the  trust  estate,  the  title  cannot  be 
considered  as  having  passed  by  operation  of  law,  to  the 
oeituis  que  trust  upon  his  death.  This  is  not  a  case  for 
the  application  of  the  principle  laid  down  in  Smith 
vs.  Thcmypeon^  2  Swan,  386.  Vide  post  Aikm  vs.  Smithy 
p.  804.  Neither  is  it  a  case  for  the  application  of  the 
well  settled  principle  relied  upon  in  this  case,  that 
between  successive  wrong  doers  having  no  title,  there 
can  be  no  privity  so  as  to  allow  of  their  possessions 
being  united  to  make  out  the  length  of  time  requisite  to 
form  the  bar  of  the  statute  of  limitations.  The  posses- 
sion under  the  sheriff's  deed  was  as  operative  under  the 
first  section  of  the  act  of  1819,  as  if  it  had  been  subject 
to  no  exception.  The  deed  purports  on  its  face,  to 
convey  an  estate  in  fee  simple ;  and,  though  voidable 
or  even  void  in  its  inception,  yet  it  constitutes  a  suffi- 
cient assurance  of  title  under  the  statute,  to  vest  an 
indefeasible  title  coupled  with  seven  years  adverse  pos- 
session. 

We  feel  constrained,  therefore,  to  hold  that  the  statute 
of  limitations  forms  a  bar  to  the  relief  sought  by  the 
complainante'  bill. 
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The   decree  will  be  reversed  and  the   bill  dismissed, 
but  without  prejudice  and  also  without  costs. 


H.    W.  AiKiN  et  al.  vs.  Jacob  Smith. 

1.  Reminder.  When  vetted,  lAfe  ettate  teitled  upon  tnutee  with  directione  to 
convey  remainder  at  the  faUing  in  of  the  life  estate.  Where  a  donor  by  deed, 
conveyed  certain  slaves  to  a  trustee  to  the  use  and  benefit  of  said  donor's 
daughter  during  her  life,  and  at  her  death  to  be  conveyed  to  the  children 
of  said  daughter,  such  trust  estate  continues  no  longer  than  is  required  by 
the  purposes  of  the  trust,  and  the  legal  efifect  of  the  deed  is,  to  convey  a 
vested  remainder  to  the  children,  to  take  effect  in  possession  at  the  death 
of  the  mother ;  on  the  happening  of  which  event,  they  instantly  became 
invested  by  operation  of  law  with  a  legal  estate  and  interest  in  the  slaves. 

2.  Same.  Same,  WJtere  a  eonveyanee  of  remainder  by  tnutee  may^  he  pretumed. 
Where  the  legal  title  has  been  vested  in  a  trustee  either  in  fee  or  for  a 
limited  term  of  years,  a  conveyance  or  surrender  of  the  legal  estate  by  the 
trustee,  may,  in  some  cases  be  presumed,  and  this  presumption  will  be 
made  equally  in  the  case  of  a  deed  or  will  —  as  where  it  is  the  duty  of  a 
trustee  to  convey — where  there  is  sufficient  reason  for  the  presumption, 
and  where  the  object  and  effect  of  the  presumption  is  to  support  a  just 
title. 

3.  Save.  Same,  Same.  Ultutration  of  the  rule,  lAmilation.  Where  there 
is  an  express  direction  or  provision  in  the  trust  instrument  for  a  convey- 
ance of  the  legal  estate  by  the  trustee,  at  a  certain  specified  period,  the 
duty  being  more  cogent,  the  presumption  of  conveyance  will  the  more 
readily  arise.  Thus,  where  a  trust  estate  io  slavos  was  created  in  1828,  for 
the  use  and  benefit  of  a  tenant  for  life,  in  possession ;  remainder  to  be  con- 
veyed by  8aid  trustee  to  the  children  of  8nid  tenant  for  life,  at  the  termina- 
tion of  said  life  estate  ]  and  the  life  estate  ends  in  1841,  the  children  being 
all  then  minors,  and  the  trustee  dying  in  1850,  a  bill  is  filed  by  the  children 
in  1852,  (some  of  whom  were  still  under  disability,)  to  recover  said  slaves, 
who  had  been  sold  by  the  tenant  for  life  in  1833,  to  the  defendant,  who  had 
notice  of  their  claim,  and  who  had  held  the  slaves  as  his  own  ever  since ; 
a  presumption  arises  in  such  case  that  the  trustee  surrendered  the  legal 
estate  at  the  proper  time,  and  the  purchaser  cannot  protect  himself  under 
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the  statnte  of  limitations  by  reason  of  the  trastees'  fieiiliire  to  sue  within 
three  years  after  the  Mling  in  of  the  life  estate.  [Ai  to  th$  ataiute  of  /wit- 
tationSf  Cabuthebs,  J.,  distented.] 
4.  Innocent  Purchaser.  To  entitle  a  defendant  in  a  suit  against  him  to  re- 
cover property  purchased  by  him  to  the  protection  extended  to  an  innocent 
purchaser,  his  plea  or  answer  must  deny  notice  of  the  claimant's  title  pre- 
vions  to  the  execution  of  the  deed  and  payment  of  the  purchase  money  ; 
and  when  the  foot  is  within  the  defendant's  own  knowledge,  notice  must 
be  denied  positively,  fully  and  precisely,  even  though  it  be  not  charged  on 
the  other  side,  and  the  notice  90  denied,  must  be  notice  of  the  existence  of 
the  claimant's  rights,  and  not  merely  notice  of  the  title  papers  evidencing 
such  rights. 


FROM  ROBERTSON. 


This  bill  was  filed  in  Chancery  at  Springfield,  by 
the  complainants  as  children  of  Elizabeth  Aikin,  de- 
ceased, •  against  the  defendant,  to  recover  from  him 
certain  slaves,  which  they  claim  under  a  deed  of  gift 
from  their  maternal  grandfather,.  David  C.  Williams. 
The  bill  was  filed  on  the  20th  of  March,  1862.  It 
appears  that  David  0.  Williams  in  1828,  made  a  deed 
of  gift  to  Ezekiei  Aikin  in  trust  for  the  "reasonable 
support"  of  the  donor's  daughter,  Elizabeth  Aikin,  du- 
ring her  life,  and  at  her  death,  "to  be  conveyed  and 
delivered  over"  to  the  surviving  children  of  s^d  Eliza- 
beth. The  deed  was  acknowledged  by  the  maker  on 
the  day  of  its  execution,  before  the  "clerk  of  the  dis- 
trict court  of  chancery  at  Franklin,"  but  was  never 
registered  until  the  11th  of  February,  1852.  At  the 
time  of  the  execution  of  the  deed,  Elizabeth  Aikin, 
with  her  husband,  Armstead  Aikin,  and  such  of  the 
complainants  as  were  then  in  being,  resided  in  Maury 
county;  but  soon  after  removed  to  Robertson  county, 
having  the  Slaves  in  possession.  On  the  24th  of  Au- 
gust,  1883,  said  Elizabeth,  her  husband,  and  David  T. 
21 
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'LewiSy  her  son  by  a  former  marriage,  sold  and  con- 
veyed two  of  the  slaves  to  defendant,  Jacob  Smith, 
executing  their  bill  of  sale  of  that  date.  Armstead, 
the  husband,  at  the  time  he  signed  the  bill  of  sale,  it 
seems,  told  the  defendant,  that  he,  Armstead,  had  no 
title.  The  bill  of  sale  was  not  registered,  and  the 
defendant  took  possession  of  the  slaves  and  has  held 
them  ever  since  said  purchase  up  to  the  filing  of  this 
bill.  Li  part  consideration  for  said  slaves  it  seems 
that  said  defendant  sold  to  said  Elizabeth  and  children 
a  small  tract  of  land  of  fifty  acres,  in  the  county  of 
Bobertson,  upon  which  most  of  the  children  were 
brought  up.  As  evidence  of  this  sale  a  deed  was 
produced,  bearing  date  9th  of  November,  1844,  but  was 
not  recorded  until  after  the  filing  of  this  bill.  Eliza- 
beth Aikin  died  on  the  1st  of  April,  1841,  the  com- 
plainants being  all  at  that  time  minors,  David  T.  Lewis 
having  died  some  time  before.  The  trustee  died  in 
1860,  and  it  does  not  appear  that  he  ever  conveyed 
the  estate  as  required  by  the  deed  on  the  death  of 
said  Elizabeth,  or  at  any  time  thereafter.  Nor,  indeed, 
does  it  appear  that  he  ever  accepted  or  acted  under 
the  trust  in  any  way.  It  seems  that  the  said  Aikin 
and  wife  had  possession  of  the  slaves  some  six  or  seven 
years  before  the  execution  of  the  deed  of  gift  by  Wil- 
liams. At  the  time  of  the  filing  of  the  bill  some  one 
or  more  of  the  complainants  were  still  imder  age.  The 
Chancellor,  Bbien,  dismissed  the  bill,  and  complainants 
appealed. 

Jo.  C.  Stabk£,  for  the  complainants. 
Low,  for  the  respondents. 
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McKiNNBY,  J.,  delivered  the  opinion  of  the  court. 

This  bill  was  brought  to  recover  certain  slaves  in 
the  possession   of  the    defendant.       It  appears    that  on 
the  5th  of    November,    1828,    David    0.   Williams,  the 
maternal  grandfather  of  complainants,  made   a  deed  of 
gift,  bj  which  he  conveyed  to   Ezekiel  Aikin,  his  exe- 
cutors, administrators  and  assigns  forever,  a  female  slave 
named  Ddph^  and  her  two  children.  Jack  and  Mary,  in 
trust,  to   permit   his  daughter,   Elizabeth   Aikin,  then  a 
feme  covert^  wife   of  Armstead  Aikin,  to   have  the  use 
and  benefit  of  the   services   of  said   slaves   during  her 
natural  life ;  and,  upon  the  further  trust,  ^'  at   and  upon 
the  natural  death  of  said    Elizabeth   Aikin,"  to  convey 
and  deliver  over  said  negro   slaves,  with   their  increase, 
to  such   children  of   ^^said  Elizabeth,  as   might  then  be 
living,"  &c.       This  deed,  though  acknowledged  in  1828, 
was  not  registered  until  the   11th  of  Feb.,  1852,  shortly 
before  the  filing  of  this  bill.     Mrs.  Aikin  had  been  pre- 
viously married  to  one  Lewis,  and  of  that  marriage,  two 
children,  David  and  Jane  Lewis,  were  living  at  the  date 
of  the  gift. 

On  the  24th  of  August,  1833,  Mrs.  Aikin,  made  an 
absolute  conveyance,  (in  which  her  son,  David  Lewis, 
joined,)  of  the  slave  Delphy  and  a  child  bom  after  the 
date  of  the  deed  of  gift,  to  the  defendant.  Smith,  for 
the  alleged  consideration  of  $350 ;  and  he  has  retained 
them  in  his  possession  ever  since,  claiming  them  as  his 
own.  The  other  children  of  Del/ph^  were  previously 
disposed  of  by  Mrs.  Aikin  to  other  persons.  Mrs.  Aikin 
died  in  April,  1841,  leaving  six  children,  the  complain- 
ants in  this  cause,  surviving  her,  the  issue  of  the  second 
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marriage  with  Aikin;  all  of  whom  were  under  the 
age  of  twenty-one  years  at  his  death.  The  two  chil- 
dren of  the  former  marriage  above  mentioned,  both 
died  in  the  lifetime  of  Mrs.  Aikin.  The  present  bill 
was  filed  on  the  20th  of  March,  1862,  at  which  time 
one  of  the  complainants  was  still  a  minor.  The  tms- 
tee,  Ezekiel  Aikin,  died  in  1850.  It  does  not  appear 
that  he  ever  accepted  the  trust,  or  assumed  any  of  the 
duties  imposed  upon  him  as  trustee.  Nor  is  there  any 
proof  that  he  ever  made  a  conveyance  of  the  slaves 
to  the  complainants,  as  was  expressly  made  his  duty 
to  do  by  the  terms  of  the  deed.  A  deed  of  convey- 
ance is  exhibited  in  the  record,  executed  by  the  de- 
fendant, Smith,  bearing  date  9th  November,  1844,  three 
years  after  the  death  of  Mrs.  Aikin,  but  not  registered 
until  after  the  filing  of  the  bill  in  this  case.  Said  deed 
purports  to  convey  to  complainants  by  name,  fifty  acres 
of  land,  "for  the  consideration  of  two  negroes,  with 
$245,"  received  from  Mrs.  Elizabeth  Aikin,  the  mother 
of  complainants.  The  complainants  repudiate  this  con- 
veyance, and  allege  that  it  was  made,  proved,  and 
registered  without  their  knowledge ;  that  they  never 
accepted  it,  and  disclaim  all  benefit  under  it.  The 
proof  shows  that  Aikin  and  wife  resided  upon  said  land 
for  many  years,  together  with  the  complainants,  and 
that  it  probably  constituted  the  consideration  for  the 
two  slaves  to  the  defendant.  Upon  the  foregoing  facts 
the  Chancellor  dismissed  the  bill.  The  relief  sought 
by  the  complainants  is  resisted  upon  several  grounds : 
1.  It  is  insisted  that  the  trustee  having  failed  to 
convey  the  slaves  to  the  complainants,  on  the  death  of 
Mrs.   Aikin,  in  whom  the   life  interest  was   vested,  the 
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legal  title  remained  in  him ;  and  having  neglected  to 
sue  within  three  years  from  the  termination  of  the  life 
estate,  he  was  barred  by  the  statute  of  limitations;  and 
consequently,  the  complainants  are  likewise  barred.  And 
to  maintain  this  position,  the  case  of  WHUcmia  vs.  Oteyy 
8  Humph.,  563,  is  relied  on. 

We  need  not,  in  the  present  case,  stop  to  enquire  in 
what  case  an  express  limitation  of  an  estate  in  fee  to 
trustees,  contained  in  a  deed,  may  be  cut  down  or  re- 
stricted to  a  smaller  estate,  on  the  ground  that,  to  give 
to  such  a  limitation  its  full  eflfect  would  be  clearly  in- 
consistent with  the  intention  and  purposes  of  the  instru- 
ment. This  doctrine  was  considered  in  the  case  of 
Srmth  vs.  Thompson^  2  Swan,  386.  In  that  case,  as  in 
the  one  under  consideration,  the  interest  of  the  trustee 
is  expressly  restricted  by  the  terms  of  the  instrument, 
to  the  life  of  the  person  to  whom  the  life  interest  is 
given.  But  the  cases  are  distinguishable,  if  indeed,  it 
be  a  solid  distinction,  in  this,  that  in  the  present  case, 
the  trustee  is  directed  on  the  death  of  the  owner  of  the 
life  interest,  "to  convey"  the  slaves  to  the  persons  enti- 
tled in  remainder;  and  upon  the  force  and  effect  to  be 
given  to  this  requirement  the  argument  against  the  right 
of  the  complainants  depends.  From  the  failure  of  the 
trustee  to  make  a  formal  conveyance  of  the  slaves  to 
the  complainants,  on  the  falling  in  of  the  life  estate,  the 
consequence  is  deduced  that  the  legal  title  continued  in 
him,  and  therefore  the  statute  of  limitations  attached  at 
the  death  of  the  tenant  for  life.  We  do  not  assent  to 
the  correctness  of  this  conclusion.  We  are  not  by  any 
means  prepared  to  admit  that  a  conveyance  from  the 
trustee  was  necessary   to  perfect  the  title  of  the  com- 
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plainants.  The  position,  we  think,  may  be  well  main- 
tained that  the  interest,  or  estate,  of  the  complainants  is 
created,  not  by  the  execution  of  the  power  to  convey, 
conferred  upon  the  trustee,  but  by  the  deed  itself.  By 
the  express  terms  of  the  deed,  the  trust  estate  is  not  to 
continue  beyond  the  period  required  by  the  purposes  of 
the  trust.  The  legal  effect  of  the  deed  is  to  convey 
a  vested  remainder,  to  take  effect  in  possession  at  the 
death  of  Mrs.  Aikin;  and  on  the  happening  of  that 
event,  the  comjplainants,  by  operation  of  law,  instantly 
became  vested  with  a  legal  estate,  or  interest,  in  the 
slaves.  This  would  be  so  in  the  case  of  a  will,  and  we 
see  no  reason  why  it  should  not  be  so  in  the  case  of  a 
deed  also.  See  4  Kent's  Com.,  204,  margin.  But,  upon 
another  ground,  the  conclusion  insisted  upon  by  the 
defendant's  counsel,  may  be  successfully  repelled.  It  is 
well  settled,  that  in  some  cases  where  the  legal  title 
has  been  vested  in  a  trustee,  either  in  fee,  or  for  a 
limitation  of  years,  a  conveyance  or  surrender  of  the 
legal  estate  by  the  trustee  may  be  presumed.  And 
this  presumption  will  be  made  equally  in  the  case  of 
a  deed  or  will.  Hill  on  Trustees,  253.  Three  circum- 
stances, it  is  said,  are  requisite  to  raise  such  presump- 
tion :  1.  It  must  have  been  the  duty  of  the  trustee 
to  convey.  2.  There  must  be  sufficient  reason  for  the 
presumption.  3.  The  object  of  the  presumption  must 
be  to  support  a   just    title.    Ibid. 

In  Doe  vs.  Syboune^  7  Term  E.,  2,  it  is  said  that 
where  trustees  ought  to  convey  to  the  beneficial  owner 
it  would  be  left  to  the  jury  to  presume  where  such 
a  conveyance  might  reasonably  be  made,  that  they  had 
conveyed  accordingly,  iij  order   to  prevent  a   just  title 
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from  being  defeated  by  a  matter  of  form.  And  where 
there  is  an  express  direction,  or  provision  in  the  trust 
instrument,  for  the  conveyance  of  the  legal  estate  by 
the  trustee  at  a  certain  specified  period,  the  duty  be- 
ing more  cogent  the  presumption  will  more  readily 
arise.  Ih.  254.  No  very  definite  general  rule  seems  to 
be  laid  down  as  to  the  number  of  years,  or  the  pre- 
cise circumstances  which  will  be  considered  sufiicient 
to  support  such  presumption.  This  is  a  conclusion  to 
be  drawn  from  the  circumstances  of  each  particular 
case.  Id.  258.  In  England  vs.  Slade,  4  Term  R.,  682^ 
a  devise  of  real  estate  had  been  made  to  trustees,  in 
trust  for  the  testator's  son,  and  to  convey  to  him  imme- 
diately on  his  attaining  twenty-one.  The  son  arrived 
at  age  in  1788,  and  in  the  following  year  he  made  a 
lease  of  the  property  devised.  In  the  year  1792  the 
lessee  brought  ejectment.  There  was  no  proof  of  any 
conveyance  from  the  trustee  to  the  son ;  and  the  court 
of  King's  Bench  held  that  a  conveyance  was  to  be 
presumed.  Lord  Kenyon,  in  delivering  the  judgment, 
said:  "There  is  no  reason  why  the  jury  should  not 
have  presumed  a  conveyance  from  the  trustees  to  him, 
the  son,  upon  his  attaining  the  age  of  twenty-one,  in 
pursuance  of  the  trust.  It  was  what  they  were  bound 
to  do,  and  what  a  court  of  equity  would  have  com- 
pelled them  to  have  done,  if  they  had  refused.  But 
it  is  rather  to  be  presumed  that  they  did  their  duty. 
And  as  to  the  time,  the  jury  may  be  directed  to  pre- 
sume a  surrender  or  conveyance  in  much  less  time 
than  twenty  years."  In  that  case  the  time  was  but 
three  or  four  years ;  but,  in  the  case  under  conside- 
ration, some  eleven  years  had  elapsed  from  the   death 
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of  Mrs.  Aikin  before  the  commencement  of  the  present 
suit.  "We  hold,  therefore,  upon  the  foregoing  authori- 
ties, that  to  prevent  an  apparently  just  title  from  being 
defeated  by  a  matter  of  form,  a  conveyance  from 
the  trustee  is  to  be  presumed  in  this  case;  and  it 
must  be  taken  to  have  been  made  at  the  point  of  time 
when  it  ought  to  have  been  made,  the  death  of  Mrs. 
Aikin. 

In  this  view,  the  statute  of  limitations  has  no 
application  to  the  case.  The  complainants  were  all 
minors  at  the  death  of  their  mother,  when  their  right 
of  action  first  accrued ;  and  that  disability  not  having 
been  removed  as  to  all  at  the  time  this  bill  was  filed, 
they  are  all  within  the  saving  of  the  statute.  5  Yerg. 
K.,  17.    1  Swan's  K.,  501. 

2.  The  defendant  cannot  repel  the  complainants  on 
the  ground  of  the  non-registration  of  the  deed  of  gift. 
He  has  wholly  failed  in  liia.  answer,  or  by  proof,  to 
place  hijjjiself  upon  the  foot  of  a  bona  fide  purchaser 
without  notice.  To  entitle  him  to  the  protection  ex- 
tended to  an  innocent  purchaser,  the  plea,  or  answer, 
must  deny  notice  ef  complainants'  title  or  claim  pre- 
vious to  the  execution  of  the  deed,  and  the  payment 
of  the  purchase  money;  and,  where  the  fact  is  within 
the  defendant's  own  knowledge,  notice  must  be  denied 
positively,  fully  and  precisely,  even  though  it  be  not 
charged  on  the  other  side.  Story's  Eq.  PL,  662.  And  the 
notice  so  denied,  must  be  notice  of  the  existence  of 
the  complainants'  rights,  and  not  merely  notice  of  the 
instrument,  or  title  papers,  evidencing  or  establishing 
such  right.  Here,  the  denial  goes  no  further  than  the 
defendant's  knowledge  or  information,  ^^as  to  the  paper 
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called  a  deed  of  gift,"  exhibited  in  the  bill.  Notwith- 
standing this  negation,  the  defendant  may  have  had  full 
notice  of  the  unquestioned  claim  or  right  of  the  com- 
plainants to  the  slaves  in  controversy,  or  at  least,  no- 
tice sufficient  to  have  put  him  upon  enquiry.  But  the 
proof  of  Armstead  Aikin,  and  other  circumstances  in  the 
case,  show  that,  in  point  of  fact,  he  had  notice.  At 
the  time  of  the  execution  of  the  bill  of  sale,  the  wit- 
ness, Aikin,  informed  the  defendant  that  he  had  no  title 
to  the  slaves,  to  which  defendant  replied,  that  "if  he 
had  no  title,  it  would  not  hurt  to  sign  it."  But,  as  the 
defendant  has  failed  to  put  his  defense  upon  this  ground, 
we  need  not  take  the  trouble  of  commenting  upon  the 
facts,  tending  to  fix  him  with  notice,  and  to  show  the 
mtila  fides  of  the  transaction. 

3.  The  pretended  conveyance  to  the  complainants 
for  the  fifty  acres  of  land,  interposes  no  obstacle  in 
the  way  of.  complainants.  No  such  recognition,  or 
adoption  of  the  alleged  contract  of  purchase  between 
Mrs.  Aikin  and  the  defendant,  or  of  acceptance  of  the 
pretended  conveyance,  appears  in  this  record,  as  would 
be  sufficient  to  estop  even  such  of  the  complainants  as 
were  liable  to  be  concluded  by  their  own  acts. 

And,  lastly,  the  assumption  that  Armstead  Aikin,  the 
father  of  complainants,  had  acquired  a  title  to  said 
slaves  by  more  than  three  years  adverse  possession, 
prior  to  the  deed  of  gift  from  Williams  to  the  trustee, 
is    wholly  unsupported  by  the  proof. 

The  result  is,  that  the  complainants  are  entitled  to 
have  the  slaves  surrendered  to  them,  and  to  recover 
the  hire  since  the  death  of  Mrs.  Aikin. 

Decree  reversed. 
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Caruthers,  J.,  dissented   upon    the    point    as  to  the 
application  of  the  statute  of  limitations. 

[  Note. — The  decree  ia  the  foregoing  case,  gives  the  slaves  to  the  com- 
plainants with  their  reasonable  hire  from  the  death  of  Elizabeth  Aikin,  until 
they  should  be  delivered  up,  with  interest  annually  thereon,  and  annuls  the 
contract  for  the  sale  of  the  land,  giving  the  defendant  his  reasonable  rent 
against  the  complainants,  for  its  use  and  occupation  since  the  death  of  Eliza- 
beth Aikln,  with  interest  annually  thereon ;  remanding  the  cause  for  an  ac- 
count, and  directing  the  costs  of  suit  to  be  paid  out  of  the  funds  arising  from 
the  hire  of  the  slaves.    Rxp.]    . 
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Rrplbvin.  Ettoppd.  DrfendatU  claiming  hy  exchange  or pv/feha»e  frcm  the  ven* 
dor  of  the  plaintiff.  The  distinct  and  peculiar  olject  of  the  action  of 
replevin,  is  to  recover  in  tpecie  some  personal  chattel  which  has  been  taken 
and  detained  from  the  owner'' t  possession,  with  damages  for  the  detention. 
The  plaintiff  must  prove  either  a  general  or  special  property  in  himself, 
and  will  be  defeated  if  the  proof  shows  the  right  of  property  and  posses- 
sion to  be  in  a  stranger.  So  where  the  plaintiff  and  defendant  both  claim 
under  the  same  person,  the  plaintiff  by  purchase  and  the  defendant  by 
exchange,  the  defendant  is  not  estopped  by  his  relation  to  the  party  under 
whom  both  claim,  to  show  that  the  title  was  not  in  said  party  but  in  a 
stranger,  and  if  he  succeeds  in  so  doing,  the  plaintiff  must  be  defeated. 


FROM  GANNON. 


The  plaintiffs  in  error,  who  were  plaintiffs  below, 
instituted  their  action  of  replevin  in  the  circuit  court, 
against  the  defendant,  for  a  mare  which  they  had  pur- 
chased from    one   Hodge  and  afterwards    loaned  to  him- 
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Hodge,  while  in  possession  nnder  the  loan,  swapped  the 
mare  to  the  defendant  for  a  horse.  There  was  proof 
introduced  by  the  defendant  in  the  court  below,  that 
the  mare  really  belonged,  when  the  plaintiffs  bought  her, 
to  the  son  of  Hodge.  There  was  verdict  and  judgment 
for  the  defendant,  Judge  Mabohbanks,  presiding,  from 
which  plaintiffs  appealed  in  error.  The  court  charged  the 
jury  in  effect,  that  the  defendant's  relation  to  Hodge  did 
not  estopp  him  from  showing  that  Hodge  had  no  title  at 
the  time  of  the  purchase  by  the  plaintiffs ;  and  if  such 
fact  appeared  in  proof,  the  defendant  was  entitled  to  a 
verdict. 

EsADT  and  E.  H.  Ewing,  for  the  plaintiffs  in  error. 

E.  A.  Keeble,  for  tlie  defendant  in  error. 

Cabtjtheks,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  replevin  for  a  sorrel  mare,  of  the 
value  of  $75.  There  were  two  verdicts  for  the  defen- 
dant, and  from  the  judgment  of  the  court  refusing  a 
new  trial,  an  appeal  is  taken  to  this  court. 

The  mare  was  bought  by  the  plaintiffs  from  Thomas 
Hodge  in  1848,  and  left  in  his  possession  as  a  loan,  with 
liberty  to  repurchase  her  by  the  25th  December,  follow- 
ing. She  remained  in  the  possession  of  Hodge  in  1848-9, 
except  a  part  of  the  latter  year,  she  was  taken  by  the 
plaintiffs  into  their  possession,  but  returned  again  to 
Hodge,  who  all  the  time  stated  that  she  belonged  to  the 
plaintiffs.  Early  in  1860,  Hodge  swapped  off  the  said 
mare  to  defendant  Perry.     There  was   proof  tending  to 
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show  that  the  mare  never  was  the  property  of  Thomas 
Hodge,  but  had  been  given  when  a  small  colt  to  his  son 
Calvin  Hodge,  who  was  an  infant,  and  lived  with  his 
father  the  said  Thomas. 

The  only  questions  made  here,  are  upon  the  charge 
of  the  court.  His  Honor  charged  the  law  to  be,  that  it 
was  competent  for  the  defendant  in  this  action,  to  show 
that  the  title  to  the  property  replevied  was  not  in  the 
plaintiff,  but  some  third  person,  and  thereby  defeat  the 
action,  and  that  in  this  case,  the  fact  that  the  mare  was 
loaned  to  Thomas  Hodge  by  the  plaintiflfe  after  their 
purchase  from  him,  would  not  estopp  the  defendant 
from  relying  upon  this  defense. 

The  peculiar  and  distinct  object  of  this  action,  is  to 
recover  in  specie  some  personal  chattel,  which  has  been 
taken  and  detained  from  the  owner's  possession,  with 
damages  for  the  detention. 

To  this  action  there  were  various  pleas  before  our 
Statute  of  184:6,  ch.  66,  §  7,  which  provides  that  under 
the  plea  of  not  guilty,  all  special  matters  of  defense 
may  be  given  in  evidence.  By  the  common  law,  the  gen- 
eral issue  was  non  cepit,  which  admits  the  plaintiffs  title, 
and  only  puts  in  issue  the  taking  of  the  property.  But 
besides  this  plea,  the  defendant  might  also  plead  spe- 
cially, that  the  property  was  either  in  himself  or  another, 
and  traverse  the  right  of  the  plaintiff. 

Under  this  plea  the  material  enquiry  is,  as  to  the 
property  of  the  plaintiff,  which  he  must  be  prepared  to 
prove. 

If  this  issue  is  found  against  him,  that  is,  that  the 
property  is  not  in  him,  he  cannot  succeed.  2  Greenl 
Ev.,  563. 
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Since  the  passage  of  our  act,  no  special  pleas  are 
necessary,  but  all*  matters  of  defense  by  the  general  law 
may  be  relied  upon  under  the  single  plea  of  not  gv/Uty. 

The  plaintiff  cannot  succeed  then,  unless  he  is  pre- 
pared to  prove  either  a  general  or  special  property  in 
himself,  and  will  be  defeated  if  the  proof  shows  that  the 
right  to  the  property  and  possession  is  in  a  stranger. 

This  is  not  a  case  for  the  application  of  the  doctrine 
of  estoppel,  and  is  not  analogous  to  the  case  of  landlord 
and  tenant.  The  defendant  is  not  the  bailee  of  the 
plaintiffs.  He  claims  by  purchase  or  exchange,  and  can- 
not be  regarded  as  standing  in  the  shoes  of  Thomas 
Hodge,  in  regard  to  his  relations  to  the  plaintiffs.  It  is 
not  necessary  to  decide  how  the  law  would  be  upon  this 
question,  if  the  suit  were  against  Thomas  Hodge.  It  is 
enough  for  this  case  to  say,  that  the  present  defendant 
has  a  right  to  shew  that  the  plaintiffs  have  no  title,  or 
that  the  legal  right  to  the  property  is  outstanding  in 
Calvin  Hodge,  or  any  one  else;  and  if  he  succeeds  in 
doing  so,  the  plaintiffs  must  be  defeated. 

The  judgment  will  be  affirmed. 
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Will.  Where  it  declare*  a  paieer  to  sell  land  vnlhout  naming  donee  of  the 
power.  Exeeutor.  If  a  will  direct  an  estate  to  be  sold,  not  naming  a  donee 
of  the  power,  such  power  devolves  by  implication  npon  the  executor,  pro- 
vided he  is  charged  with  a  distribution  of  the  fund.  So,  where  a  testator 
appoints  his  executor,  and  directs  the  sale  of  his  real  estate,  and  a  divimon 
of  the  fund  among  his  legatees,  but  does  not  say  by  whom  the  land  is  to  be 
sold  or  the  fUnd  to  be  distributed,  it  being  the  duty  of  the  executor  to  pay 
legacies,  he  has  power  under  such  will,  to  raise  the  fund  by  a  sale  and 
conveyance  of  the  land. 


FBOM    MONTGOMERY. 


This  waa  an  action  of  trespass  qua/re  dav&um  fregit 
instituted  in  the  circuit  court  of*  Montgomery  by  Lockart 
against  Northington,  and  submitted  to  a  jury  before 
Judge  Pepper,  at  the  January  Term,  1853,  of  said  court 
There  was  verdict  and  judgment  for  the  defendant, 
from  which  the  plaintiff  appealed  in  error  to  this  court. 

Dudley  for  the  plaintiff. 

KoBB  and  Bailey  for  the  defendant. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

Trespass  quare  da/usum  fregit  There  was  judgment 
for  the  defendant,  and  plaintiff   appealed  in    error. 

The  case  involved  the  title  to  the  land,  and  the 
plaintiff,  in  deraigning  title,  read  in  evidence  the  will 
of  David  McFadden,  by  which  he    gives    to    his    wife 
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his  estate,  both  real  and  personal,  to  have  and  to  hold 
during  her  life.      He  then  makes  special    bequests    and 
devises   in  remainder,    to  take    effect    in   possession,    at 
the  death  of  his  wife.      The  will  then  proceeds  as  fol-* 
lows,  to  wit : 

"It  is  my  will  and  desire,  that  after  the  death  of 
my  wife,  that  all  my  property  be  sold,  the  per- 
ishable property  on  a  credit  of  twelve  months,  the 
purchaser  giving  bond  with  approved  security;  also,  all 
my  land,  except  such  as  is  already  given  away,  to  be 
sold  bn  a  credit  of  one  and  two  years;  substantial  se- 
curity is  to  be  given  by  the  purchaser.  And  my 
express  will  and  desire  is,  that  after  the  money  is  col- 
lected, and  Mary  Jane  and  Euth  Ann  McFadden  re- 
ceive their  three  hundred  dollars,  that  the  balance  be 
equally  divided  among  my  beloved  children,"  &c.  The 
testator  appointed  William  Lockart  executor  of  his  will. 

The  plaintiff  then  read  in  evidence  a  deed  executed 
by  William  Lockart,  executor  as  aforesaid,  to  Charles  D. 
Lockart,  for  the  land  in  question;  and  upon  this  part 
of  the  case,  his  Honor,  the  circuit  judge,  instructed  the 
jury  that  the  will  conferred  no  power  upon  the  exe- 
cutor to  sell  and  convey  the  land;  that  his  deed  was 
inoperative,  and  therefore,  that  plaintiff  could  not  main- 
tain his  action.  It  is  now  said  that  in  this  there  is 
error. 

The  will,  it  will  be  seen,  declares  a  power  to  sell 
the  land  at  the  termination  of  the  life  estate,  and  di- 
rects how  the  fund  shall  be  distributed  or  administered ; 
but  It  does  not  name  the  donee  of  the  power,  or  state 
expressly  by  whom  it  shall  be  executed.  In  this  re- 
spect it  simply  appoints  an  executor  without  more. 
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The  rule  in  sucli  case  seems  to  be,  that  if  a  will 
direct  an  estate  to  be  sold,  not  naming  a  donee  of  the 
power,  the  power  devolves  by  implication  upon  the 
executor,  provided  he  is  charged  with  the  ^distribution 
of  the  fund.  1  Sugden  on  Powers,  134.  4  Kent's  Com., 
327.  Beatell  vs.  Wilder,  1  Aik.  E.,'  420.  Daroni  vs. 
Fanning,  2  John's  Chan.   R.,  254. 

Now,  as  to  the  fund  to  be  raised  by  the  sale,  it 
is  charged  first  with  the  payment  of  a  legacy  of  $300, 
the  balance  to  be  equally  divided  among  the  testator's 
children.  It  is  of  course  the  duty  of  an  executor  to 
pay  legacies,  and  to  raise  the  fund  in  the  manner 
directed  by  the  will ;  and  we  are  of  opinion  that  it 
was  the  intention  of  testator  that  the  fund  arising  from 
the  sale  should  be  distributed  by  the  executor.  2 
John's  Ch.  R.,  254.  If  this  be  so,  it  must  result  that 
the  executor  had  power  under  the  will  to  sell  and  con- 
vey the  land.  The  circuit  court  erred  in  holding  a 
contrary  opinion. 

2.  As  to  the  execution  of  the  power,  assuming  it  to 
be  vested  in  the  executor,  that  is  a  matter  not  con- 
sidered in  the  court  below,  nor  attended  to  in  argument 
here.  We  therefore  make  no  questions  upon  it,  but 
merely  state  the  general  rule,  which  is,  that  the  "inten- 
tion of  the  grantor  of  a  power  as  to  the  mode,  term 
and  conditions    of   its    execution,    must    be    observed." 

Let  the  judgment  be  reversed,  and  the  cause  be 
remanded. 

Judgment  reversed. 
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C.  W.  Nanob's  lessee  vs.  J.  W.  Thompson. 


1.  Amekdbuent.  OfdeelaraHcn  in  e}eetmmU.  Statute  of  linUtatums,  A  new 
demise  may  be  inserted  in  the  declaration  in  ejectment,  even  after  the 
statute  of  limitations  would  have  barred  the  suit,  unless  it  introduces  a 
new  or  substantive  cause  of  action  which  existed  when  the  writ  was  issued; 
and  such  amendment,  when  made,  relates  back  to  the  conmienoemeni  of 
the  suit,  and  places  the  case  and  the  rights  of  the  plaintiff  upon  the  same 
ground  as  if  it  had  been  originally  incorporated  in  the  writ  and  declaration. 

2.  Abbitbation.  Setting  ande  the  auard.  Where  a  mixed  question  of  law  and 
fact  is  submitted  to  arbitrators  and  it  appears  from  the  ikoe  of  the  award, 
or  some  writing  referred  to  or  accompanying  the  same,  that  the  arbitrators 
intended  to  decide  according  to  law  but  were  mistaken  as  to  the  same,  it 
is  a  sufficient  reason  for  setting  aside  the  award  so  fiur  as  it  is  affected  by 
the  mistake. 

3.  Same.  Same,  Motion  in  arreet  ofjttdffment.  Where  matters  in  litigation 
in  the  circuit  court,  are,  by  agreement  of  parties,  ordered  to  be  submitjed 
to  arbitrators  for  settlement,  the  award,  if  unsatisfltctory  to  either,  must  be 
attacked  by  motion  before  judgment  to  set  aside.  But  it  seems  that  after 
the  award  has  been  confirmed  by  the  judgment  of  the  court,  a  motion  in 
arrest  of  judgment  may  be  treated  and  understood  as  a  motion  to  set  aside 
the  award,  though  technically  irregular. 


ntOM  DATID60N. 


This  was  an  action  of  ejectment  in  the  circnit  court 
of  Davidson.  It  appears  that  the  defendant  took  pos- 
session of  the  land  in  controversy  in  January  or  Feb- 
ruary, 1844,  and  this  suit  was  commenced  against  him 
on  the  26th  December,  1850.  The  first  count  of  the 
declaration  stated  a  demise  in  the  name  of  C.  W.  Kance, 
but  it  appearing  upon  investigation  that  the  land  was 
conveyed  to  Nance  by  the  representatives  and  devisees 
of  James  Jackson  after  the  adverse  possession  had  been 
taken  by   defendant,   leave  was   asked    and  granted,  to 
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insert  a  count  or  counts  in  the  names  of  those  represen- 
tatives and  devisees.  This  was  done  accordingly  on  the 
4th  of  June,  1851.  The  case  was  then  referred  to  ar- 
bitrators, who  made  their  award  in  favor  of  defendant 
on  the  12th  of  May,  1853,  which  is  copied  into  the 
opinion.  The  award  was  returned  into  the  circuit  court 
at  the  May  Term,  1853,  and  confirmed  by  its  judgment. 
At  a  aubsequent  day  of  the  term  the  plaintiff  moved  in 
arrest  of  judgment,  which  being  overruled  by  the  court, 
Judge  Baxtee  presiding,  he  appealed  in  error  to  this 
court. 

Meigs  and  MoDonald,  for  the  plaintiff. 

EwiNG  &  Cooper,  for  the  defendant. 

McKinnby,  J.,   delivered   the  opinion   of  the  court. 

This  was  an  action  of  ejectment  in  the  circuit  court 
of  Davidson,  commenced  on  the  25th  day  of  December, 
1860. 

The  declaration  as  originally  framed,  contained  but 
a  single  count  on  the  demise  of  C.  "W".  Nance.  In  the 
progress  of  the  cause,  to-wit,  on  the  4:th  of  June,  1851, 
the  lessor  of  the  plaintiff  obtained  leave  to  amend  the 
declaration,  and  two  other  counts  were  added;  one  on 
the  demise  of  the  executors  and  trustees  of  James  Jack- 
son, deceased,  and  the  other  on  the  demise  of  the  heirs 
at  law  of  said  James  Jackson. 

It  seems  that  the  land  in  controversy  in  this  action, 
had  been  sold  and  conveyed  to  Nance  by  the  repre- 
sentatives and  devisees  of  James  Jackson,  after  the  com- 
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mencement  of  an  adverse  possession  by  the  defendant, 
who,  it  appears,  entered  upon  and  took  possession  of 
the  premises  in  January  or  February,  1844. 

The  object  of  the  amendment  was  to  avoid  as  well 
the  champerty  act  of  1821,  as  the  statute  of  limitations; 
more  than  seven  years  having  elapsed  from  the  time  of 
defendant's  adverse  entry,  before  the  period  when  leave 
to  amend  the  declaration  was  obtained.  Sometime  after 
the  additional  counts  were  filed,  by  mutual  consent,  an 
order  was  made  by  the  court  referring  all  matters  in 
dispute  between  the  parties  in  this  cause,  to  the  final 
award  and  determination  of  two  gentlemen  of  the  bar, 
whose  award  was  to  be  made  the  judgment  of  the  court. 
At  the  May  Term,  1863,  the  arbitrators  returned  their 
award  in  the  following  words: 

"  Whereas,  at  the Term,  186-,  of  the  circuit  court 

of  Davidson  county,  Tennessee,  the  case  of  Jno.  Den,  les- 
see of  C.  W.  Nance,  against  John  W.  Thompson,  pending 
therein,  was  referred  to  us  by  order  of  said  court,  to  ar- 
bitrate and  settle,  and  we  having  met  for  that  purpose, 
and  after  hearing  the  proof  and  argument  of  counsel  on 
both  sides,  decide  the  case  for  the  defendant:  On  the 
first  count,  upon  the  ground  that  the  land  in  contro- 
versy was  adversely  held  by  the  defendant  at  the  time 
it  was  purchased  by  C.  W.  Nance ;  and  on  the  second 
and  third  counts,  upon  the  ground  that  these  counts, 
(the  demises  being  from  different  parties,)  are  not  dis- 
tinguishable so  far  as  respects  the  statute  of  limitations, 
from  new  actions.  Tlie  adveree  possession  began  at 
least  as  far  back  as  January  or  February,  1844,  and 
leave  to  file  the  second  and  third  counts  was  obtained 
in  May,   1861.       As  to   these   counts*,   then,   the  statute 
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of  limitations  forms  a  bar,  and  the  action  fails.  This 
12th  May,  1858." 

Upon  this  award  judgment  was  rendered  that  it  be 
confirmed  and  made  the  judgment  of  the  court;  that 
the  defendant  go  hence  and  recover  his  costs,  &c. 
Which  judgment  appears  to  have  been  rendered  on 
the  16th  of  May,  and  the  record  shows  that  on  a  sub- 
sequent day  of  the  same  Term,  the  plaintiff  ^^  moved 
the  court  in  arrest  of  judgment,  which  motion  was 
overruled." 

From  the  judgment  of  the  court  upon  the  award, 
an  appeal  in  error  has  been  prosecuted  to  this  court. 

For  the  plaintiff  in  error  it  is  argued  that  from  the 
statement  on  the  face  of  the  award,  showing  the  grounds 
or  reasons  for  the  conclusions  the  arbitrators  arrived  at 
in  making  their  award,  it  is  clear  that  they  made  a 
mistake  in  point  of  law,  for  which  the  award  ought 
to  have  been  set  aside.  On  the  other  side  it  is  main- 
tained, in  the  first  place,  that  if  such  mistake  were 
shown  to  exist,  the  award,  nevertheless,  would  bo  bind- 
ing upon  the  parties,  and  that  the  alleged  mistake  of 
the  law  forms  no  valid  objection  to  the  award. 

In  the  next  place  it  is  contended  that  the  decision 
of  the  arbitrators  is  correct  in  point  of  law.  And, 
lastly,  it  is  said,  if  the  supposed  error  were  shown  to 
exist  it  could  not  be  reached  in  the  mode  attempted 
in  the  court  below. 

As  respects  the  last  point,  the  proper  course  would 
certainly  have  been  a  motion  in  arrest  of  judgment. 
The  latter  motion,  in  its  legal  sense  and  application, 
was  not  appropriate  nor  adapted  to  the  purpose.  It 
was  competent  to  the  court,  however,  and  would  indeed 
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have  been  a  poeitive  duty,  at  any  time  during  the 
term,  to  set  asid^  the  judgment  and  reject  the  award, 
upon  being  satisfied  that  it  was  erroneous,  for  the  rea- 
son alleged,  and  we  think  the  motion  in  this  case  may 
be  understood  and  treated  as  an  application  to  that 
effect,  and  that  the  case  is  to  be  considered  as  if  a 
motion  had  been  regularly  made  before  judgment  to 
set  the  award  aside. 

The  next  inquiry  is:  Supposing  the  arbitrators  to 
have  mistaken  the  law,  can  the  award  be  avoided  on 
that  ground? 

The  authorities  lay  it  down  that  an  award  may  be 
set  aside  for  mistake,  either  in  fact  or  in  law,  by  the 
arbitrators  making  the  award.  Watson  on  Arbitration, 
281.  But  the  mistake  must  appear  on  the  face  of  the 
award,  or,  as  it  would  seem,  in  some  writing  of  the 
arbitrators  referred  to,  or  accompanying  the  award. 

A  distinction  seems  to  be  recognized  between  a  mis- 
take in  respect  to  a  mere  question  of  law  and  a  mixed 
question  of  law  and  fact.  If  a  dry  naked  question 
of  law  be  submitted  to  the  decision  of  arbitrators,  it 
is  said  in  some  of  the  cases,  that  the  award,  though 
wrong,  is  binding  upon  the  parties;  as  by  their  submis- 
sion they  agree  that  their  decision  shall  be  the  law  be- 
tween them  upon  the  question  referred.  Ibid.j  290,  and 
cases  cited  in  notes.  But  where  a  question  of  law 
and  fact  is  referred,  it  is  held  that  where  it  appears 
from  the  face  of  the  award  that  the  arbitrators  intended 
to  decide  according  to  law  but  were  mistaken  as  to  the 
law,  this  is  a  sufficient  reason  for  setting  the  award 
aside,  at  least  so  far  as  it  is  affected  by  the  mistake.  If, 
however,  the  arbitrators,  disregarding  what  they  know  to 
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be  the  law    of  the  case,   or  leaving  it  entirely   ont  of 

their  consideration,  make  what  in  their,  judgment,  under 

all  the   circumstances  of   the    case,  is   deemed  to  be   a 

proper  or  equitable  decision  of  the  matter,  it  is  no  valid 

objection  to  the  award  that  it  is  manifestly  against  law, 

provided    they    be   not   required    by   the    terms    of  the 

j  submission  to    follow  the    law   in  making    their    award. 

!  It    must    clearly   appear,   not    only   that   the    arbitrators 

I  are    mistaken  in  point   of  law,   but   likewise  that   they 

j  intended    to    follow    the    law,     and    would    not    have 

I  made  such  an  award  if  they  had  known  what  the  law 

I  was. 

i  Arbitrators  are  clearly  not  bound  to  state  the  grounds 

of  their  decision ;    and  unless  it  appear  from    the  face 
of  the  award  that  they  intended  to  be  governed  by  the 
case  and  were  mistaken,  the    presumption  is   that  they 
I  have  decided  according  to  law.      But  where  they  state 

I  the  facts  and  their  deduction  of  law,  then  it  is  for  the 

court  to  say  whether  they  have  or  have  not  drawn 
the  proper  conclusions.  For  the  foregoing  general  prin- 
ciples, see  the  authority  above  referred  to,  and  cases 
cited  in  the  notes. 

Applying  these  principles  to  tj;ie  case  before  us,  the 
arbitrators,  having  stated  in  their  award  the  grounds  of 
their  decision,  and  it  being  clearly  apparent  that  they 
intended  to  decide  according  to  the  law  of  the  case, 
it  follows  that  if  their  conclusions  were  mistaken  in 
point  of  law,  the  award  ought  to  have  been  rejected. 
And  this  brings  us  to  the  remaining  question : — 
Were  the  arbitrators  mistaken  in  their  legal  conclusions? 
We  think  they  were.  The  award  shows  that  they  de- 
cided   against  the    plaintiff's  right   to   recover,   because 
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the  conveyance  to  Nance  being  affected  by  champerty, 
there  could  be  no  recovery  on  the  demise  in  his  own 
name;  and  forasmuch  as  the  amended  counts  were  to 
be  regarded  as  new  actions,  a  recovery  upon  them  was 
barred  by  the  statute  of  limitations. 

In  this  decision,  the  legal  effect  of  the  amendment, 
both  as  respects  the  question  of  champerty  and  the 
statute  of  limitations,  was  misapprehended.  It  is  clear 
upon  the  assumption  of  the  award  that  no  recovery 
could  be  had  upon  the  first  count,  but  it  is  equally 
clear  that  so  far  as  champerty  is  concerned,  the  plaintiff 
was  entitled  to  recover  on  the  amended  counts.  It  is 
held  in  Wihon  and  Wheeler  vs.  Ncmoe^  11  Humph., 
189,  191,  that  a  champertous  conveyance  being  ineffec- 
tual to  convey  the  title  to  the  purchaser,  the  title  must 
be  considered  as  remaining  in  the  vendor;  and  there- 
fore he  may  sue  and  recover 'the  land,  and  his  inope- 
rative deed  to  the  purchaser,  cannot  be  set  up  by  a 
third  person  in  bar  of  his  right  of  recovery.  But, 
such  recovery  by  him  would  enure  to  the  benefit  of 
the  purchaser,  at  least  by  way  of  estoppel;  and  further- 
more, that  the  purchaser  in  such  case  may  maintain 
ejectment  and  join  a  count  on  the  demise  of  his  ven- 
dor, and  in  this  mode  recover  the  land  sold  and  at- 
tempted to  be  conveyed  to  him.  So  that  in  this  case 
the  matter  of  champerty  interposed  no  valid  objection 
to  the  plaintiff's  right  to  recover.  Nor  did  the  statute 
of  limitations  interpose  a  bar  to  a  recovery.  The 
assumption  that  the  additional  demises  were  to  be  re- 
garded as  new  actions,  was  not,  in  this  case,  correct. 
Tlie  effect  of  the  new  counts  was  not  to  introduce 
either  a    new   right  of  action   or    new   parties,  in    the 
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sense  of  tlie  role  which  forbids  such  an  amendmezit 
Bj  his  contract  of  purchase,  Nance  acquired  a  right 
to  the  land,  notwithstanding  the  legal  insufficieucy  of 
the  deed  to  pass  the  title,  and  upon  well  established 
principles  had  a  right  to  recover  the  land.  His  action 
was  commenced  in  time  to  save  the  bar  of  the  stat- 
ute, and  all  that  stood  in  his  way  to  a  recovery,  was 
the  omission  of  a  count  in  the  declaration  on  the  de- 
mise of  his  vendor.  The  propriety  of  allowing  such 
a  count  to  be  added  at  an  earlier  stage  of  the  case, 
before  the  lapse  of  seven  years  from  the  commencement 
of  the  defendant's  adverse  possession,  is  not  questioned; 
and  the  propriety  of  permitting  such  an  amendmient 
after  the  expiration  of  that  period,  and  with  the  sole 
view  of  preventing  the  operation  of  the  statute  of  limi- 
tations, is,  we  think,  no  less  apparent,  and  no  less 
sanctioned  by  sound  principle,  or  by  the  proper  mean- 
ing of  our  statutes  of  amendment. 

We  assent  to  the  correctness  of  the  decisions  which 
hold  that  an  amendment  cannot  be  allowed  by  inserting 
a  new  demise  in  the  name  of  a  third  person,  between 
whom  and  the  lessor  of  the  plaintiff  there  is  no  pri- 
vity, and  upon  a  different  title,  having  no  relation  to 
that  of  the  lessor.  Such  demise  would  not  be  distin- 
guishable from  a  new  action.  But  that  case  is  wholly 
different  from  the  present.  Here,  no  different  title  is 
sought  to  be  set  up ;  no  new  right  or  cause  of  action 
is  attempted  to  b^  presented  as  a  ground  of  recovery. 
It  is  rather  a  different  statement  of  the  same  cause  of 
action  or  right  of  recovery,  adapted  to  a  different  state 
of  proof.  The  plaintiff  merely  seeks,  in  aid  of  his 
right,  to  use  the  name  of  his    vendor,  as  he   has  the 
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right  to  do,  and  to  draw  to  the  equitable  title  in  him- 
self, the  mere  dry  legal  title  remaining  in  the  vendor, 
which  it  was  attempted  ineffectually  to  vest  him  with. 

It  can  no  more  be  said  in  the  present  case,  that 
the  effect  of  the  amendment  was  to  introduce  a  new 
party  or  cause  of  action,  than  it  could  in  the  case  of 
an  assignee  of  a  chose  m  action^  who  had  brought  suit 
in  his  own  name,  and  in  the  progress  of  the  suit,  ob- 
tained leave  to  amend  by  inserting  the  name  of  the 
assignor,  in  whom  was  the  mere  nominal  legal  inter- 
est. In  the  latter  case,  as  in  the  former,  such  amend- 
ment, when  made,  relates  back  to  the  commencement 
of  the  suit,  and  places  the  case  and  the  rights  of  the 
plaintiff  upon  Uie  same  ground  as  if  the  amendment 
had  been  originally  incorporated  into  the  writ  and  de- 
claration. 

If  necessary,  ample  authority  might  be  adduced  to 
sustain  this  view  of  the  case.  Ejectment  cases  are 
governed  by  the  same  principle,  applicable  to  other 
civil  actions  as  respects  questions  of  amendment.  And 
since  the  operation  of  the  recent  statute,  giving  to  a 
verdict  and  judgment  in  ejectment  the  same  conclusive 
force  and  effect  as  in  other  actions,  a  still  more  liberal 
application  of  the  doctrine  of  amendment  will  perhaps 
become  necessarry  in  this  action. 

Under  the  long  established  course  of  practice  in  this 
Btatid,  it  has  not  been  unusual,  where  a  meritorious  cause 
of  action  was  shown  to  exist,  to  grant  a  new  trial,  or 
to  allow  an  amendment  of  the  declaration,  for  the  ex- 
press purpose  of  avoiding  the  bar  of  the  statute  of 
limitations.  And  we  are  not  all  inclined  to  discounte- 
nance, much  less  to  change  this  course  of  practice. 
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.  The  result  is,  that  the  judgment  of  the  circuit  court 
will  be  reversed,  the  award  set  aside,  and  the  cause 
be  remanded  for  a  new  trial. 


Jacjob  a.  CiiODFELTEE  VS.  H.  Cox,  ad!irhT^  et  al.  ' 

1.  Assignment.  Of  Judgment.  Notice  to  the  Debtor.  An  assignment  of  a 
ehoie  in  action  Is  not  complete,  so  as  to  vest  the  title  absolutely  in  the 
assignee,  until  notice  of  the  assignment  to  the  debtor  ;  and  this  is  so,  not 
only  as  it  regards  the  debtor,  but  likewise  as  to  third  persons.  So,  an 
attachment  by  a  creditor  in  the  period  intervening  between  the  assign- 
ment and  the  notice,  will  have  preference  over  such  assignment. 

2.  SiLUE.  Same,  Same.  To  perfect  an  assignment  of  a  ehoie  in  actum,  not 
merely  as  against  the  debtor,  but  also  as  against  creditors  and  subsequent 
bona  fide  purchasers,  notice  must  be  given  to  the  debtor,  and  as  between 
successive  purchasers  or  assignees,  he  is  entitled  to  preference  who  first 
gives  such  notice. 

3.  Garnishment.  Jttdgment  in  the  Circuit  Court.  Jurit^cticn  of  Justice  of  the 
Peace.  A  judgment  in  the  cironit  court  cannot  be  reached  by  a  garnish- 
ment before  a  justice  of  the  peace. 


FROM   DAVIDSON. 


This  bill  of  interpleader  was  filed  in  chancery  at 
Nashville,  by  the  complainant  Clodfelter,  upon  the  state 
of  facts  fully  given  in  the  opinion.  At  the  May  Term, 
1853,  Chancellor  Brien  decreed  in  favor  of  respondents 
Cox  and  Leftwick,  from  which  Langley,  another  respon- 
dent appealed  to  this  court. 
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Houston  for  I^angley,  with  whom  was  Cablos  Dimick 
who  said : 

1.  Is  Langley's  right  to  the  fond  in  controversy, 
defeated  by  his  failure  to  give  Olodfelter  notice  of  the 
assignment  to  him  ? 

None  of  the  English  cases,  except  those  in  bank- 
ruptcy, go  the  length  of  requiring  notice  as  against 
creditors  and  volunteers,  and  these  turn  upon  the  pecu- 
liar wording  of  the  bankrupt  law  of  21  James  I,  and 
are  not  authority  for  the  rule  contended  for  in  this  case, 
and  I  respectfoUy  ask  the  court  to  distinguish  between 
these  and  the  other  cases  to  which  I  shall  allude.  2 
White  &  Tudor's  Leading  Cases,  235. 

The  first  case  in  which  the  question  of  notice  was 
raised  as  between  different  assignees  of  the  same  fund 
under  contract,  was  Cooper  vs.  Fenmore^  3  Russ.,  60. 
3  Con.  Eng.  Ch.  Rep.,  295,  in  which  it  was  held  that 
notice  was  not  necessary,  and  the  weight  of  authority  in 
the  United  States,  is  decidedly  that  way.  2  White  & 
Tudor's  Cases,  236.  But  since  the  cases  of  Dearie  vs. 
jBoZZ,  and  Loveridge  vs.  Cooper^  3  Russ.,  1.  3  Con. 
Eng.  Ch.  Rep.,  266,  it  is  now  settled  in  England  that 
notice  is  necessary.  But  in  all  the  English  cases,  where 
notice  has  been  held  necessary,  rights  of  third  parties, 
rights  created  by  contract  had  intervened,  and  they  go 
no  farther  than  to  fix  the  rights  of  successive  purchasers 
or  incumbrancers  of  the  same  fund.  Tliese  cases  as 
well  as  the  subsequent  cases  in  England,  rest  upon  the 
negligence  of  the  first  assignee  affecting  the  rights  of 
innocent  third  parties ;  negligence  in  consequence  of 
which   the    original  assignor  was    enabled   to    commit  a 
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fraud.  See  the  principle  of  these  cases  and  the  reason* 
ing  of  the  court.  2  White  &  Tudor,  211.  Now,  do  the 
facts  of  the  case  under  consideration  disclose  anj  such 
negligence?  What  innocent  third  parties'  rights  are  to 
be  sacrificed  by  such  negligence,  or  has  Laogley's  negli- 
gence enabled  Oilman  to  commit  a  fraud  upon  any  one? 
Oilman  was  indebted  to  Langley  ;  he  and  Smiley  had 
become  bound  for  Oilman  as  endorsers,  and  to  pay  the 
notes  endorsed  by  them  or  secure  the  payment.  Oilman 
wished  to  assign  to  them  his  judgment  against  Clod- 
felter.  Other  creditors  of  Oilman  were  ready  to  seize 
upon  the  same  fund.  As  soon  as  the  judgment  is  Ten- 
dered, Clodfelter  is  before  Esquire  Oreen  as  a  garnishee, 
probably  by  a  previous  agreement,  and  judgment  is  ren- 
dered against  him  for  this  amount  of  Oox's  debt  against 
Oilman.  But  Langley  was  a  little  before  him,  and  while 
the  jury  were  yet  in  the  box,  the  assignment  was  made 
and  entered  in  the  minutes  of  the  court,  so  that  the  very 
record  Clodfelter  would  have  to  refer  to,  to  ascertain  the 
amount  of  his  indebtedness,  would  inform  him  of  the 
assignment.  Is  here  any  negligence  on  the  part  of 
Langley  ?  In  fact,  before  Langley,  by  ordinary  diligence, 
could  have  served  Glodfelter  with  a  notice  of  the  assign- 
ment to  him,  the  assignment  was  defeated  by  Cox's 
judgment.  All  the  cases  cited  require,-  is,  that  notice 
should  be  given  in  a  reasonable  time.  But  if  Langley 
was  guilty  of  negligence  in  not  notifying  Clodfelter  of 
the  assignment  to  him,  where  is  the  innocent  third  party 
who  is  to  suffer  by  his  default?  It  is  not  material  to 
Clodfelter,  whether  the  fund  in  controversy  be  decreed 
to  Cox  or  Langley.  He  has  brought  the  money  into 
court,  and  it  can  be  no   matter  to  him  whose  equity  is 
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adjudged  the  best.  Then  this  is  not  a  proper  case  for 
the  application  of  the  rule  as  laid  down  in  Dea/rle  ts. 
JTaU,  and  the  other  English  cases,  which  had  been 
decided  without  reference  to  the  English  bankrupt  law. 

I  have  already  stated  that  the  English  decisions  com- 
mencing with  HycM  vs.  JRowles,  2  Yes.  Sr.,  348,  turned 
upon  the  peculiar  wording  of  the  act  of  parliament, 
21  James  I,  and  consequently  cannot  be  referred  to  as 
authority  in  this  case;  and  that  they  are  the  only  class 
of  English  decisions  which  go  the  length  of  requiring 
notice  of  the  assignment  as  against  creditors  of  the 
assignor.  Nor  did  this  court  go  that  far  in  Fields  ys. 
MarshaU  et  als,  decided  at  the  December  Term,  1851,  of 
this  court.  In  that  case.  Fields  had  been  guilty  of  great 
negligence,  in  consequence  of  which  Marshall  had  got 
hold  of  the  money  in  controversy,  under  a  decree  of  a 
court  of  chancery;  and  Fields  came  into  this  court  as  a 
complainant,  asking  for  relief  agaiust  his  own  laches,  and  so 
in  the  cases  of  Dearie  vs.  jBixUj  and  Zaveridge  vs.  Oocfpery 
2  White  &  Tudor,  212.  That  is  not  this  case.  Here  Lang- 
ley  is  not  seeking  the  aid  of  this  court,  but  is  merely 
acting  on  the  defensive,  while  the  other  party  is  seeking 
to  enjoin  him  from  pursuing  his  legal  rights.  The  same 
distinction  is  taken  in  JEtxms  vs.  BioJcmU,  6  Yes.,  178, 
and  in  Johnson  vs.  Irby,  8  Humph.,  654,  the  right  of 
the  assignee  was  recognised  as  against  the  attaching 
creditor,  no  notice  appears  to  have  been  given. 

2.  Another  point  is  perhaps  worthy  of  consideration, 
and  that  is,  that  the  English  decisions  were  made  prin- 
cipally in  reference  to  the  sale  and  transfer  of  annuities, 
and  I  believe  in  none  of  the  cases  has  the  question  been 
discussed  in  reference  to  the   assignment  of  a  judgment. 
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And  would  not   notice  of  the   transfer  of  one  be  much 
more  important   to   the   rights  of  third   parties  than  the 
other.     Take,  for  instance,  the   case  of  Dearie  vs.  HaU, 
where    the    annuity  transferred    was    created    upon    real 
estate,  and  the  legal  holder  merely  a  trustee   holding  for 
the  use  and  benefit   of   the  cestui  qice  tnistj  and  bound 
to  appropriate  according  to  the  directions  of  the  benefici- 
ary.    He  would,  therefore,  be   the  proper  person    to  go 
to  for  information  in   regard   to   the   property,  for  which 
the  beneficiary  could  not  be    relied  on.    But  how  differ- 
ent is    the  case    of  a  judgment.    The   judgment   debtor 
usually  has  but  little  to  do  with  his  creditor,  and  in  the 
ordinary  transactions  of  life,  would  be  the   last  person  a 
man  would  go  to  for  information  in  regard  to   the  trans- 
fer of  a  judgment.    Tlie  sheriff  usually  manages  the  col- 
lection;   the    money    is    paid    to    him,    he    satisfies    the 
execution  and  pays  over  the  money  to  the  proper  person, 
the  judgment  debtor    having  no  control   over  the  appro- 
priation   or    disposition    of    the    money,    and    it   seems, 
therefore,  upon  principle,  if  notice  were   required   to  be 
given  to  any  one,  it  should  be  given  to   the  sheriff.     It 
has  been  assigned  as  the  reason  of  notice  being  required 
to  be  given    to  the  debtor,  in   cases  of  the  transfer   of 
debts,   that   such   system    is  equivalent  to   delivery ;  that 
the  debt  is  thereby  placed  beyond  the   assignor's  control, 
the  debtor  from  the  time  of  the  notice   becoming  a  trus- 
tee for  the  assignor.     9  Ves.  Rep.,  408.      But  is  this  the 
case  in  regard  to  a  judgment  debtor?     Suppose  A  trans- 
fer   a  judgment   to    B,    who    thereupon    notifies    C,  the 
judgment  debtor  of  the  assignment,  is   not  C  still  bound 
to  pay  the  money  to  the  sheriff  who  has  the  execution^ 
and  when  paid    can   he    direct    the    sheriff  to  whom  he 
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shall  pay  the  money,  or  will  he  be  responsible  in  any 
manner  for  its  appropriation  ?  Certainly  he  would  not ; 
and  then  would  it  not  be  idle,  in  such  a  case,  to  require 
notice  to  be  given  to  the  judgment  debtor? 

3.  The  proceedings  before  the  justice  of  the  peace 
were  void  and  consequently  created  no  lien  upon  the 
fund  in  controversy.  A  judgment  of  the  circuit  court 
cannot  be  subjected  to  the  payment  of  the  judgment 
creditor's  debts,  by  merely  bringing  the  judgment  debtor 
before  the  justice  of  the  peace  as  a  garnishee.  It  can 
only  be  done  by  attachment  in  the  chancery  court, 
where  all  the  parties  can  be  brought  before  the  court, 
and  when  the  judgment  of  the  court  may  be  perpetually 
enjoined.  Any  other  practice  would  be  inconvenient 
and  in  many  cafies  oppressive  to  judgment  debtors. 
The  magistrates,  upon  giving  judgment  against  a  gar- 
nishee in  such  a  case,  could  not  enjoin  the  collection  of 
the  execution  from  the  circuit  court,  and  consequently  the 
garnishee  might  be  compelled  to  pay  both  judgments,  or 
at  least  be  compelled  to  incur  the  trouble  and  expense  of 
a  chancery  suit  to  relieve  himself  from  liability  on  both 
judgments.  Such  a  practice  was  never  contemplated  by 
the  Legislature.  The  act  of  1843,  ch.  65,  §  1,  would 
seem  to  be  a  legislative  construction  of  the  law  upon 
this  subject.  That  law  provides  for  cases,  where  the 
original  judgment  against  a  garnishee  was  rendered  by  a 
justice  of  the  peace,  but  makes  no  provision  for  cases 
where  the  original  judgment  was  in  the  circuit  court, 
which  is  an  implied  denial  of  the  right  of  garnishment 
in  such  cases.  For  the  above  reasons,  I  think  the 
money  in  controversy  should  be  decreed  to  Langley  and 
Smiley. 
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W.  F.  OoQPEB,  for  Herman  Oox  administrator. 

1.  Upon  reading  Oilman's  own  deposition  in  this 
case,  taken  by  Langlej,  it  is  difficult  to  resist  the  con- 
clusion that  the  pretended  transfer  to  Langley  of  the 
judgment  against  Clodfelter,  was  merely  colorable,  and 
intended  to  hinder  and  delay  Oilman's  creditors. 

2.  Be  this   as  it  may,  the  proof  satisfactorily  estab- 
lishes that  the  garnishments  were  served  upon  Clodfelter, 
and  judgments  rendered   thereon,  before    Clodfelter  had 
any   notice    of    the    supposed    assignments   to    Langley. 
Clodfelter   is   a   perfectly    disinterested   witness,   haying 
paid   the    money   into    court   before    his   deposition  was 
taken,  and  swears  distinctly  and   unequivocally  that  he 
never  heard  of  said  assignment  until  labout  the    first  of 
September  after  the  judgment  was  rendered  against  him. 
Oilman's  testimony  upon   re-examination,  was  manifestly 
made  up  to  cover  the  case.    He  is  interested  in  feeling, 
if  not  to  such  an  extent  as  to  render  him  incompetent 
as  a  witness,  at  least   so  far  as  to  induce  the  court  to 
take  his  statements  with  some  grains  of  allowance.    And 
his  previous  deposition   is   not   such    as   to  give  him  a 
commanding  status  in  court      Besides,  the  conversation 
with    Clodfelter,    admitting  that  it    actually  occurred  as 
stated,  was  not  intended  as  a  notice  to    Clodfelter,  but  a 
mere  casual  remark  made  in  the  course  of  a  conversation 
upon  a  different  subject.    If  the  courts  require  notice  of 
an   assignment   to    be    given   to  a  debtor,  it    must  be  a 
formal  notice,  coming  from  the  assignee,  and  intended  as 
such  to  perfect  his  right   to   the    c?u>se   assigned,  and  to 
put  the  debtor  upon  his  guard.    That  the   assignment  of 
a   chose   in    action  is   only  perfected   by   notice    to   the 
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debtor,  and  that  a  subsequent  assignee  with  notice  will 
be  preferred  to  a  prior  assignee  without  notice  may  now 
be  considered  the  settled  doctrine  of  this  court.  Having 
twice  before  argued  this  very  question  before  this  court, 
it  is  scarcely  necessary,  I  presume,  to  do  more  than  refer 
to  the  adjudged  cases.  MarshcUl  vs.  Fields j  decided  at 
the  December  term,  1850,  and  T.  L.  MoGee  et  als.  vs. 
Ndsan  et  als.,  decided  at  the  December  term,  1851.  In 
the  last  of  these  cases,  the  decree  in  which  is  filed  with 
this  brief,  the  very  point  raised  in  this  case,  is  expressly 
decided.  That  was  the  case  of  a  contest  between  a 
creditor  attaching  a  debt  due  by  decree  of  the  court  of 
chancery,  and  an  assignee  claiming  the  same  by  pre- 
vious assignment  in  trust,  and  duly  registered,  but  of 
which  no  actual  notice  had  been  brought  home  to  the 
debtor.  The  court  held  that  the  attaching  creditor  was 
entitled  to  be  first  satisfied. 

MoEjNNEr,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  bill  of  interpleader.  The  case  as  pre- 
sented by  the  pleadings  and  proof,  is  briefly  this.  On 
the  second  day  of  June,  1852,  one  Oilman  recovered  a 
judgment  in  the  circuit  court  of  Davidson,  against  the 
complainant  for  the  sum  of  $467  68.  Instantly,  upon 
the  verdict  being  announced,  and  perhaps  before  the 
jury  had  retired  from  the  box,  Gilman,  by  a  writing 
under  seal,  assigned  and  transferred  the  said  recovery  and 
judgment  to  the  defendant  Langley,  for  the  indemnity 
of  himself  and  one  Smiley,  as  the  endorsers  of  Gilman 
on  a  note  for  $500,  which  liability  was  incurred  upon  the 
faith  of  an  assurance  that  such  an  assignment  would  be 
28 
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made  when  judgment  was  recovered.  This  assignment 
was  spread  upon  the  minutes  of  the  court,  but  no  notice 
of  the  assignment  was  given  to    the  judgment  debtor. 

On  the   same   day,    and  very   shortly  after  the  fore- 
going   assignment    was    made,    the    defendant    Cox,    as 
administrator  of  one  Tooney,  with  the  view  of  obtaining 
satisfaction  of  judgments  recovered  against  Gilman,  before 
a  justice  of  the  peace  of  Davidson,   on   the   seventh  of 
February,    1852,    one    for    $201  43,   and    the    other   for 
$202  23,  caused  a  garnishment  to  be  served  upon   the 
complainant,  summoning  him  to  appear  before  the  justice 
on  the  same  day,  at  the  hour  of  2  o'clock.     In  obedi- 
ence to  this  process,  Glodfelter,  the  complainant,  appeared 
before  said  justice,  who  rendered  judgment  against  him 
as  garnishee,  for  the  amount  of  said  two  judgments  with 
interest  and  costs.    These  judgments  against  the  garnishee 
were    stayed    by  him    for    the    period  of  eight   months. 
Before  the  expiration  of  the  stay   of  execution   upon  the 
justice's  judgments  against  the  complainant  as  garnishee, 
an  execution  issued  against   him   upon  the   circuit  court 
judgment,  for  the  full  amount  thereof,  which  was   levied 
upon    his   property,    and  thereupon,  he  brought  this  bill 
of  interpleader,   offering   to    pay  the   money  into    court, 
and  praying  the  court  for  his  safety,  to  decree  to  which 
of  said  parties  the   same  properly  belonged.    The  chan- 
cellor held  that  the  right  of  Langley  was  not    perfected, 
on  the  ground  of  want  of  notice   of  the   assignment  to 
the    debtor,    and   decreed   that  the     money  shoxdd   be 
applied  to  the  satisfaction  of  the  justice's  judgments  on 
the  garnishment. 

1.    K  there  were  no  other  question    in  the  case  than 
that   upon  which    the    chancellor    based    his    decree,  we 
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should  hold  that  his  conclusion  was  correct.    There  is  an 
irreconcilable    conflict    of    authority  upon    this    subject. 
The  weight  of  American  authority  seems  to  be,  that  the 
assignment  of  a  chase  in  emotion  is  complete  in  itself,  and  / 
vests  a  perfect  title  in  the  assignee,  as  against  third  per-  ' 
sons,  without  notice   of    tlie   assignment  to    the   debtor. 
But  the  contrary  of  this,  is   the  settled   doctrine  of  the 
English,  as  well  as  of  some  of  the  courts  of  this  country, 
at  the  present  day.    The  latter  we   consider  as  the  more 
reasonable  and  safe  practical  rule,  and  have   accordingly 
held,  on  more  than  one  occasion,  that  the  assignment  of 
a  chose  in  action  is  not  complete,  so  as  to  vest  the  title 
absolutely  in  the  assignee,  until  notice  of  the  assignment 
to  the  debtor;  and  this  not  only  as  regards  the    debtor, 
but  likewise   as   to   third   persons.     And,    therefore,    as 
between  successive  purchasers  or  assignees  of  a  chose  in 
action^  he  is  entitled  to  preference  who  first  gives  notice 
to  the  debtor,  although  his  assignment  be  subsequent    to 
that  of  the  other.    To  perfect  the  assignment  not  merely 
as  against  the  debtor,  but   also  as  against   creditors  and 
subsequent   hona  fide  purchasers,  notice   must  be  given. 
Hence   it   follows,  that  an  attachment  by  a  creditor,  in 
the  period  intervening  between  the  assignment  and  the 
notice,  will  have  preference. 

This  doctrine  furnishes  a  definite  rule  for  determining 
between  opposing  equities ;  and  places  the  rights  of  the 
assignee  of  a  chose  m  action  upon  a  footing  of  security 
altogether  unattainable  under  the  opposite  rule.  See  the 
cases  English  and  American.  White  &  Tudor's  Leading 
Cases,  vol.  2.  part  2,  209  to  240. 

2.  But  another  question  is  presented.  Can  the  pro- 
cec  lings   by  garnishment  be  maintained  in  a  case   like 
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the  present?  We  are  aware  of  no  decision  npon  this 
question;  but  it  seems  to  ns  that  upon  no  sound  exposi- 
tion of  our  statutory  proceedings  upon  this  subject,  can 
the  remedy  by  garnishment  be  held  applicable  to  a  case 
like  the  present. 

It  is  true,  that  neither  in  the  act  of  1815,  nor  in  any 
other  of  the  statutes  relating  to  this  mode  of  proceeding, 
is  there  any  distinction  made  as  to  the  character  of  the 
debts  liable  to  be  reached  by  garnishment.  But  there 
would  be  a  palpable  incongruity  in  giving  such  a  con- 
struction to  these  statutory  regulations,  as  would  subject 
a  debtor,  whose  liability  has  been  already  ascertained 
and  fixed  by  the  judgment  of  a  court  of  record,  to  a 
second  judgment  for  the  same  indebtedness,  before  a 
tribunal  so  constituted  as,  (all  other  objections  aside)  to 
possess  no  power  by  injunction,  or  in  any  other  mode,  of 
protecting  such  debtor  from  his  existing  liability  upon 
the  previous  judgment  in  court,  and  thus  leaving  him 
exposed  to  executions  upon  both  judgments.  The  act  of 
1843,  ch.  65,  provides  a  remedy  against  this  mischief,  so 
far  as  relates  to  judgments  rendered  before  a  justice  of 
the  peace,  but  it  goes  no  further.  It  cannot  well  be 
supposed,  that  the  Legislature  intended  that  the  solemn 
judgments  of  courts  of  record  should  be  embraced  in 
this  proceeding  by  garnishment  before  justices  of  the 
peace,  and  we  are  not  inclined  to  go  in  advance  of 
legislation,  in  extending  their  jurisdiction  in  any  case. 

In  cases  like  the  present,  the  jurisdiction  of  a  court 
of  equity  is  equally  ample  and  well  established ;  there 
is  the  less  reason,  therefore,  for  a  forced  construction  of 
our  garnishment  laws,  in  order  to  support  the  jurisdic- 
tion of  justices  in  such  cases.    To  this  length  we  are  not 
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at  present  prepared  to  go.  The  force  of  this  reasoning 
is  not  lessened,  because  the  garnishee  debtor  may  be 
protected  by  a  bill  in  equity,  or  mpersedeas  in  the  court 
of  law;  it  is  unjust  to  him,  to  subject  him  to  the 
necessity  of  this  expense  and  trouble,  when  the  mischief 
can  be  altogether  avoided  by  the  usual  mode  of  proceed- 
ing in  the  proper  forum. 

In   this  view  the   decree   is   erroneous,  and   will  be 
reversed. 


G.  M.  Steele  i?«.  S.  M.  MoEleoy,  et  al, 

GovEXANT.  Where  one  covetianU  in  his  aum  n€une,  sUtting  it  to  he  for  another. 
Right  of  action.  If  a  person  coTenant  in  hie  own  name,  he  is  personaUj 
bound,  though  he  state  it  to  be  in  a  representative  character,  as  executor, 
guardian,  trustee,  committee,  agent  or  otherwise.  Thus,  where  persons 
representing  themselves  as  a  committee  on  behalf  of  a  Masonic  Lodge, 
contract  in  the  name  of  said  lodge,  with  a  mechanic  for  the  building  of 
a  lodge  room,  and  in  a  covenant  obligate  themselves  for  the  payment  of 
the  price,  they  alone  are  liable  to  and  can  maintain  an  action  on  said 
covenant. 


FROM  UNCOLK. 


This  was  an  action  of  covenant  in  the  circuit  court 
of  Lincoln  upon  the  instrument  quoted  in  the  opinion, 
"brought  by  McElroy  and  others  against  Steele,  for  a 
failure  to  perform  his  contract  as  thereby  required. 
There  was  verdict  and  judgment   in  the    circuit   court 
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at  the  March  Term,  1853,  for  the  plaintiffs.  Judge 
Makohbankb  presiding,  from  which  Steele  appealed  in 
error  to  this  court. 

EwmG  &  CooPEB,  and  Turney,  for  the  plaintiff  in 
error. 

Fogg  and  Bright,  for  the  defendants  in  error. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

The  action  is  covenant ;  there  was  judgment  in  the 
circuit  court  for  plaintiffs,  and  the  defendant,  Steele, 
appealed  in  error. 

The  action  is  founded  on  the  following  instru- 
ment, to  wit:  "Articles  of  agreement  between  Ga- 
lenus  M.  Steele  on  the  one  part,  and  Sanford  M. 
McElroy,  David  S.  Hobbs,  A.  R.  David,  committee  for 
Union  Chapter  No.  18,  and  Wm.  S.  Southworth,  S.  S. 
Gray,  Needham  Koonce,  committee  for  Jackson  Lodge 
No.  68,  witnesseth:  That  the  said  G.  M.  Steele  agrees 
and  binds  himself  to  build  a  lodge  room  for  said  chap- 
ter and  Lodge  in  Fayetteville,  Tenn.,  over  a  new  brick 
house  to  be  erected  by  "W".  H.  Morris,  on  the  spot  of 
ground  where  his  present  store  house  now  stands;  said 
room  is  to  constitute  the  third  story  and  highest  part 
of  said  building;  (the  covenant  then  describes  the 
building,  and  then  proceeds, )  "  the  room  to  be  ready 
for  delivery  to  said  chapter  and  Lodge  by  the  Ist  day 
of  January,  1852." 

"The  before  named  committee,  on  behalf  of  said 
chapter  and  Lodge  obligate   themselves  to  pay  to  said 
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Galenns  M.  Steele  on  the  first  day  of  February,  1851, 
six  hundred  dollars,  and  at  the  completion  and  delivery 
of  said  rooms  to  them  for  the  use  of  said  chapter  and 
lodge,  in  accordance  with  this  agreement,  six  hundred 
dollars  more,  in  full  compensation  for  the  same.  The 
parties  mutually  bind  themselves  to  each  other  in  the 
penal  sum  of  $2,400,  for  the  faithful  performance  of  the 
contract,"  &c. 

In  witness  whereof,    the    parties    hereunto    set    their 
names  and  affix  their  seals  this  30th    November,  1851. 
Signed,  G.  M.  Steele,  [l.  s.] 

Union  Chapter  No.  18,  [l.  s.] 
By   S.  M.  McEuttOY,      ) 

D.  S.  HoBBS,  >  Committee. 

A.  R.  David,  ) 

Jackson  Lodge  No.  68,  [l.  s.] 

By     "W.  S.  SOUTHWOBTH,  ) 

L.  S.  Gray,  >  Committee. 

Nbedham  Kooncb,  ) 

The  $600  were  paid  to  defendant  Steele  in  February, 
according  to  contract.  The  building  was  not  completed 
and  ready  for  delivery  on  the  1st  of  January,  1862, 
the  time  stipulated,  but  was  completed  some  time  after- 
wards, when  the  chapter  and  lodge  refused  to  receive 
it.  In  the  meantime  this  suit  was  instituted  March 
16th,  1852,  in  the  name  of  the  several  persons  com- 
prising said  committee,  to  recover  their  damages,  sus- 
tained by  reason  of  the  defendant's  breach  of  covenant. 
The  defendant  relied  on  an  alleged  agreement  for  an 
extension  of  time,  but  it  was  not  proved  to  the  satis- 
faction of  the  jury. 

The  verdict  was  six  hundred  dollars,  the  money  which 
had  been  advanced  to  the  defendant. 
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1.  It  is  insisted  that  the  plaintiffs  have  no  legal 
title  to  sue  on  the  covenant,  becanse  it  was  made  by 
them  as  agents  for  the  chapter  and  lodge,  their  princi- 
pals, in  whom  the  legal  right  to  the  contract  was  vested, 
and  who  alone  can  maintain  an  action  for  the  breach 
of  it.  The  legal  position  is  no  doubt  true,  if  the 
construction  of  the  instrument  insisted  upon  be  true. 
It  is  a  general  rule  that  where  the  instrument  purports 
on  its  face  to  be  intended  to  be  the  deed  of  the  prin- 
cipal, and  the  mode  of  execution  of  it  by  the  agent, 
however  irregular  and  informal,  if  not  repugnant  to  that 
purport,  it  will  be  construed  to  be  the  deed  of  the 
principal,  especially  where  the  in  testimonium  clause  is, 
that  the  principal  has  thereto  affixed  his  seal.  Story 
on  Agency,  §  153. 

As  to  the  manner  of  executing  a  sealed  instrument 
so  as  to  bind  the  principal  and  not  the  agent,  no  par- 
ticular form  is  necessary.  The  material  thing  is,  that 
it  appear  on  the  face  of  the  instrument  that  it  is  the 
principal  who  makes  the  grant  or  incurs  the  obligation, 
which  induces  the  contract  to  be  made  by  the  other 
party.  Wells  vs.  Back^  2  East  E.,  142.  Hopkins  vs. 
Meheff'ey,  11  Serg.   &  R,  139. 

Thus  in  Denning  vs.  BttUet,  1  Blackford,  241,  a  bond 
which  sets  forth  on  its  face  that  A.  B.,  as  agent  for 
C.  D.,  binds  the  said  0.  D.  to  make  a  title,  &c.,  and 
is  executed,  A  B.  (seal)  agent  for  C.  D.,  is  held  to 
be  the  deed  of  the  principal,  because  it  appears  in  the 
face  of  the  bond  that  the  principal  was  to  make  the 
title.  So  in  Hunter  vs.  Miller^  6  B.  Monroe,  620, 
an  instrument  was  described  in  the  caption  as  ^^  Articles 
of  agreement,  &c.,    between    F.    M.    of  the   one   part, 
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and  W.  S.  H.,  agent  for  J,  J.  and  M.  H.,  and  was 
sealed  W.  S.  H.  (seal)  for  J.  J.  and  M.  H.,  but  in  the 
body  of  the  instrument,  stated  that  the  principals  were 
to  convey,"  &c.,  it  was  held  to  be  the  deed  of  the 
principals.  1  Amer.  Lead.  Oas.,  430.  In  each  of  these 
cases,  the  execution  was  informal,  it  appearing  to  be 
the  seal  of  the  agent  and  not  of  the  principal,  but  on 
the  face  of  the  instrument  the  principal  is  expressly 
bound  to  make  title  and  not  the  agent;  but  in  JBophms 
vs.  Mehefm/j  supra^  it  is  said  that  ^^ihe  agent  of  an 
individual  or  corporation,  covenanting  under  his  seal, 
for  the  act  of  his  principal,  although  he  describe  him- 
self as  contracting  for  and  on  behalf  of  his  principal,  is 
liable  on  his  express  covenant,  whether  he  had  the  au- 
thority of  the  person  whom  he  thus  professes  to  bind 
or  not."  Vid.  Tippet  vs.  Walker,  4  Mass.  E.,  396. 
Story  on  Agency,  §  269,  273,  275. 

Now,  in  the  present  case,  the  agreement  is  between 
the  persons  composing  the  two  committees,  of  the  one 
part,  and  the  defendant,  Steele,  of  the  other  part.  The 
defendant  agrees  to  build  a  lodge  room  of  a  given 
description,  and  the  said  committees,  on  behalf  of  said 
chapter  and  lodge,  obligate  themselves  to  pay  the  con- 
sideration money  on  completion  and  delivery  of  said 
lodge  room  to  them  for  the  use  of  said  chapter  and 
lodge.  The  agreement  is  not  between  the  chapter  and 
lodge  of  the  one  part,  and  the  defendant  of  the  other. 
The  chapter  and  lodge  do  not  obligate  themselves  to 
pay  the  consideration,  but  the  said  committees  obligate 
themselves  to  pay,  and  there  can  be  no  doubt  that 
they  and  not  the  chapter  and  lodge,  were  liable  on  the 
covenant  to  pay  the  consideration.     The  defendant  could 
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have  no  action  on  the  covenant  against  the  chapter 
and  lodge,  because  it  contains  no  agreement  binding 
upon  them ;  and  so  it  must  follow  that  they  can  main- 
tain no  action  thereon  against  the  defendant,  for  the 
covenant  must  create  a  mutual  obligation. 

It  is  true  that  the  covenant  is  executed  in  the  name 
of  the  chapter  and  lodge  by  the  committee ;  but  there 
is  nothing  on  the  face  of  the  instrument  purporting  to 
bind  them  as  principals  to  perform  any  part  of  the 
agreement,  but  on  the  contrary,  it  purports  to  bind  the 
committees. 

The  words  that  the  committees  were  acting  "for  and 
on  behalf  of  said  chapter  and  lodge,"  are  merely  de- 
scriptive of  the  persons  on  whose  account  the  commit- 
tees had  entered  into  the  contract  and  obligation  con- 
tained in  the  instrument.  Story  on  Agency,  §  273. 
Certainly  the  mere  mode  of  execution  of  the  instru- 
ment could  not  bind  the  principals  to  any  covenant 
contained  in  it,  which  does  not  purport  to  be  their 
covenant,  but  is  in  terms  the  covenant  of  the  commit- 
tees. If  a  person  covenant  in  his  own  name  he  is 
personally  bound,  though  he  state  it  to  be  in  a  repre- 
sentative character,  as  executor,  guardian,  trustee,  com- 
mittee, agent,  or  otherwise.  1  Amer.  Lead.  Cases,  433, 
and  cases  there    cited. 

We  may  further    observe    that    it    does    not    appear 
from  the  record  whether  the  chapter    and    lodge    were 
voluntary    or    incorporated    associations;    if  the   former, 
the  covenant  would  be  void  as  to  them ;  if  the  latter, 
'  then  a  power  under  their  corporate  seal  was  necessary 

I  to  authorize  the  committees  to  execute  a  deed  or  cov- 

I  enant  in  their  name;    and  a  deed  made  and    executed 
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in  the  name  of  a  corporation,  in  virtue  of  a  power 
under  the  corporate  seal,  would  be  binding  on  the 
corporation,  the  agent  using  his  own  seal,  which,  under 
the  power,  becomes  the  corporate  seal  for  that  purpose. 
But  no  such  power  appears  in  the  record;  if  none 
existed,  the  contract  was  not  well  executed,  and  the 
corporation  could  only  be  liable  in  assumpsit,  as  upon  a 
simple  contract ;  and  if  the  covenant  was  not  obligatory 
on  the  corporation,  it  will  not  be  contended  that  it  was 
binding  on  the  other  party.  We  are  of  opinion  that 
the  persons  composing  the  committees  are  parties  to  the 
covenant,  and  legally  entitled  to  sue  thereon. 

2.  As  to  the  damages,  the  charge  of  his  Honor  the 
Circuit  Judge,  is  not  very  distinct.  It  is  in  substance, 
that  if  the  jury  find  for  the  plaintiffs,  they  will  be 
entitled  to  "some  damages,"  the  sum  to  be  assessed  by 
the  jury,  and  entitled  to  recover  the  money  advanced 
upon  the  contract. 

Now,  the  defendant  having  failed  to  construct  the 
building  by  the  time  stipulated,  and  the  plaintiffs  hav- 
ing notified  him  that  they  would  not  accept  perform- 
ance after  that  time,  and  sued  for  a  breach  of  the 
covenant,  they  were  entitled  to  recover  such  damages 
as  they  had  sustained  by  reason  of  defendant's  failure 
to  perform  his  part  of  the  covenant;  and  if  that  were 
the  value  of  the  building,  the  true  balance  would  be 
adjusted  by  considering  the  price  to  be  given  and  the 
amount  paid. 

The  verdict  is  for  the  amount  paid,  and  we  do  not 
see  from  any  thing  in  the  case,  how  it  could  be  more 
or  less. 

Judgment  affirmed. 
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M OTioK.  Judgment  by,  againtt  principal  on  behalf  of  seeurUy,  It  is  a  settled 
ralo  that  the  remedy  by  motion  must  be  strictly  porsued,  and  confined  to 
the  very  oases  stated  by  the  statute  which  gives  it.  So,  on  a  motion  by  a 
surety  against  his  principal,  under  the  act  of  1809,  oh.  69,  for  the  amount 
of  such  judgment  as  may  have  been  rendered  against  him  as  surety,  where 
there  are  two  or  more  principals  all  must  be  embraced  in  such  motion  or 
judgment.  Separate  judgments  cannot  be  rendered  against  each  in  fxvoT 
of  the  surety  who  has  made  no  payments  on  the  judgment  rendered  against 
him. 


FROM  GILES. 


James  McOallum  recovered  a  judgment  in  the  circuit 
court  of  Giles  county.  Judge  Martin  presiding,  against 
Robert  Dickson,  on  a  note  executed  by  A.  G.  William- 
son, J.  Voorhies  and  the  said  Eobert  Dickson.  Eobert 
Dickson  signed  said  note  as  security,  and  had  judgment 
over  by  motion  at  the  same  term  only  against  J.  Voor- 
hies, as  one  of  the  principals.  From  this  judgment 
Voorhies  prosecuted  a  writ  of  error  to  this  court. 

M.  S.  Fbierson  and   J.  H.  Thomas,  for  Voorhies. 

Walker,  for  Dickson. 

ToTiEN,    J.,    delivered    the    opinion    of   the    court. 

The  record  which  is  before  us  by  writ  of  error, 
shows  that,  in  the  circuit  court  of  Giles  county,  Robert 
Dickson  recovered  judgment  on  motion,  against  Jacob 
Voorhies  for  $526.50. 
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The  judgment  recites  that  one  James  MeCallam  had 
recovered  judgment  against  said.  Robert  Dickson  at  the 
same  term  of  said  court,  for  the  same  amount,  which 
judgment  was  founded  upon  the  following  note: 

"  Pulaski,  February  2, 1852.  Four  months  after  date, 
we,  or  either  of  us,  promise  to  pay  James  McCallum,  or 
order,  five  hundred  dollars,  with  interest  from  date,  for 
value  received.  A.  G.  Williamson, 

J.    VOOEHIES, 

Robert  Dickson,  secwrity?^ 

And  said  Dickson  alleged  that  he  executed  said  note 
as  surety  for  said  Voorhies,  "which  fact  appeared  to 
the  court  from  the  face  of  said  promissory  note;  thereon 
the  said  judgment  was  rendered  for  the  surety  against 
the  principal,  for  the  sum  above  stated. 

The  summary  remedy  by  motion  in  a  case  like  this, 
18  given  by  the  act  of  1809,  ch.  69,  which  provides 
that  when  judgment  is  rendered  against  a  surety  in 
any  note,  bill,  bond,  or  obligation,  he  may  obtain  judg^ 
ment  by  motion,  against  the  "principal  obligor  or  obli- 
gors, or  their  representatives,"  for  the  amount  of  the 
judgment  rendered  against  the   surety." 

It  is  a  settled  rule  that  the  remedy  by  motion  must 
be  strictly  construed  and  confined  to  the  very  cases 
stated  by  the  statute  which  gives  it.  And,  therefore, 
when  the  words  are  "the  ofiicers  and  his  sureties  shall 
be  liable  on  motion,"  &c.,  all  the  sureties  are  meant, 
and  the  motion  will  not  lie  against  part  of  them.  2 
Meigs'  Dig.,  976.  Rice  vs..  Eirhmcm^  3  Humph.,  415. 
HovMon  vs.  Dougherty^  4  Humph.,  505. 

Now,  in  the  present  case,  it  appears  prima  fdcie^  that 
Williamson   and   Voorhies  are    principals,   and    Dickson 
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the  surety  in  said  note.  But  his  Honor,  the  circuit 
judge,  assumed  upon  the  face  of  the  note,  which  is 
incorporated  in  the  judgment,  as  the  evidence  on  which 
it  is  founded,  that  Dickson  was  surety  only  for  Voorhies. 
This  is  an  erroneous  conclusion  from  the  facts  recited. 
Williams  is  a  joint  promissor,  and  we  are  to  presume, 
in  the  absence  of  proof  to  the  contrary,  that  he  is  a 
principal. 

The  motion  lies  against  the  "  principal  obligor,  or 
obligors,  or  their  representatives."  If  there  be  more 
than  one  principal  it  lies  against  them  jointly,  and 
separate  judgments  cannot  be  rendered  against  such  in 
favor  of  a  surety  who  has  made  no  payments  on  the 
judgment  rendered  against  him. 

There  is  no  reason  for  a  motion  against  one  only 
when  two  or  more  are  equally  liable,  as  no  notice  is 
required,  and  no  delay  in  the  proceedings  can  ensue 
by  reason  of  making  all  the  principals  defendants  to 
the  motion.  It  has  been  held  that  if  one  of  the  ob- 
ligors be  dead  the  motion  will  lie  against  the  survivor 
or  survivors.  3  Humph.,  415.  4  Humph.,  515.  Or  it 
may  be  against  the  survivor  and  the  personal  repre- 
sentative of  the  deceased  obligor,  on  legal  proof  of  his 
representative  character;  for,  by  the  words  of  the  stat- 
ute, the  representative  is  liable  to  the  motion. 

There  being  error  in  the  judgment  lot  it  be  reversed. 
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J.    W.    Fields,    ^V,   vs.    Tiib    Creditoks    of    A.    6. 
Wheatley. 

1.  Insolvent  Estates.  Acta  of  1838,  ch.  86,  §  4,  and  1852,  ch.  283,  §  12. 
Debts  and  arrearages  due  to  the  State,  Cofutmetion.  By  the  acts  of  1833,  ch. 
36,  and  1852,  ch.  283,  providing  for  the  administration  of  insolvent  estates, 
priority  of  payment  is  required  as  to  certain  debts,  and  among  others, 
debts  and  arrearages  due  to  the  State,  by  which  is  meant  debts  and  arrear- 
ages due  the  Grovemment  or  State  in  its  sovereign  character,  as  revenue, 
fines,  forfeitures,  penalties  and  the  like.  They  have  no  reference  to  debts 
due  to  a  corporation  created  for  banking  purposes,  although  the  whole  in- 
terest in  snch  corporation  may  be  in  the  State. 

2.  Saxe.  The  statutes  regulating  the  administration  of  insolvent  estates  wore 
not  intended,  and  cannot  be  construed  to  affect  in  the  remotest  degree, 
liens  acquired  in  the  lifetime  of  the  deceased  insolvent.  They  contemplate 
only  a  ratable  division  of  the  assets,  which  by  law  are  subject  to  the  satis- 
faction of  the  general  creditors. 


FROM  MONTOOIIBBT. 


This  bill  was  filed  by  the  complainant,  J.  W.  Fields, 
as  execntor  of  the  last  will  and  testament  of  A.  G. 
Wheatley  deceased,  against  the  heirs  and  creditors  of 
said  decedent,  suggesting  the  insolvency  of  said  es- 
tate, and  for  the  administration  of  the  assets  pro  rata 
among  the  creditors.  The  Bank  of  Tennessee  held  a 
mortgage  upon  certain  lands  of  said  decedent,  which 
he  held  by  equitable  title,  subject  to  the  prior  lien  of 
the  vendor,  for  unpaid  purchase  money.  The  Chan- 
cellor, Hon.  Beomfielb  L.  Eedley,  decreed  priority  of 
payment  out  of  the  fund  arising  from  the  sale  of  the 
land  to  the  vendor,  and  the  balance  to  be  applied  to 
the  bank  debt.  This  fund  not  being  suflScient  for  the 
payment  of  the  bank  debt  the  bank  was  allowed  by 
the    decree  to    share   in    the  p7*o   rata  division    of  the 
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balance  of  the  assets.  It  seems  that  the  bank  claimed 
priority  of  satisfaction  of  her  debt  out  of  the  balance 
of  the  assets  over  all  the  other  creditors.  At  the  April 
Term,  1853,  the  Clerk  &  Master  was  ordered  to  report, 
among  other  things  "what  creditors  were  entitled  to 
specific,  or  prior  liens,  and  on  what  funds,  and  the  re- 
spective sums  they  were  entitled  to,  and  the  order  of 
their  priority."  He  reported  among  other  things,  that 
the  bank  was  entitled  to  have  appropriated  to  her  debt 
the  trust  fund,  after  extinguishing  the  vendor's  lien, 
and  was  further  entitled  to  have  full  satisfaction  of  the 
balance  of  her  debt  out  of  the  general  fund,  over  all 
the  other  creditors.  To  this  part  of  the  report  the 
other  creditors  excepted,  which  exception  being  sus- 
tained by  the  Chancellor,  and  a  decree  given  as  above, 
the  bank  appealed  to  this  court. 

EncBLB  and  Dudley,  for  the  complainant 

HoBNBKBGES,  EoBB  and  Bailey,  for  the  respondents. 

MoKmKET,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  bill  for  the  administration  of  an  insol- 
vent estate. 

The  only  questions  necessary  to  be  noticed  arise  be- 
tween the  Bank  of  Tennessee  and  the  other  creditors 
of  the  estate.  The  bank  held  a  mortgage  on  a  tract 
of  land,  of  which  the  testator  was  the  equitable  owner. 
The  land  was  sold  by  order  of  the  Chancellor,  and  the 
proceeds  applied:  1st,  to  the  satisfaction  of  the  unpiud 
purchase  money  due  the  vendor;  and,  2nd,  towards  the 
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satisfaction  of  the  mortgage  debt  due  to  the  bank  of 
Tennessee.  But  the  fund  being  insufficient  to  discharge 
both  debts,  a  balance  of  between  two  and  three  thous- 
and dollars  of  the  debt  due  to  the  bank  remains  im- 
satisfied. 

The  available  assets  fall  short  of  meeting  the  full 
amount  of  the  debts  due  from  the  estate ;  and,  as  re- 
spects the  balance  of  the  debt  remaining  due  to  the 
bank  of  Tennessee,  the  first  question  is:  Whether  the 
bank  is  to  be  regarded  as  standing  on  the  same  footing 
with  the  general  creditors  of  the  estate,  and  merelj 
entitled  with  them,  to  a  ratable  division;  or,  whether 
it  is  entitled  to  be  paid  the  full  amount  of  its  debt 
in  preference  to  the  other  creditors  ?  > 

The  act  of  1833,  ch.  36,  providing  for  the  admin- 
istration and  distribution  of  insolvent  estates,  bj  the 
4th  section,  gives  priority  to  certain  debts,  and  amongst 
others,  to  debts  cmd  arrea/rages  dnie  to  ths  State;  and  a 
similar  provision  is  contained  in  the  act  of  1851-2. 
And  it  is  argued,  that,  as  the  Bank  of  Tennessee  is 
a  State  institution,  exclusively  owned  and  controlled  by 
the  State,  it  follows  that  a  debt  due  to  the  bank  is 
a  debt  due  to  the  State,  within  the  meaning  of  the 
statute  above  referred  to;  and,  therefore,  the  bank  is 
entitled  to  priority  over  the  other  creditors.  This 
argument  is  wholly  untenable.  The  statute  obviously 
refers  to  "debts  and  arrearages"  due  to  the  Govern- 
ment, or  State,  in  its  sovereign  character,  as  revenue, 
fines,  forfeitures,  penalties,  &c.  It  is  clear  that  it  has 
no  application  to  corporations  created  for  banking  pur- 
poses, though  the  whole  interest  in  such  corporation  may 
bo  in  the  State. 
24 
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Li  creating  such  a  corporation,  the  State  has  invested 
it  with  none  of  its  right9  or  prerogatives,  none  of  its 
powers  or  incidents  of  sovereignty;  bat  has,  in  this 
respect,  placed  it  npon  the  same  footing  aa  other  corpo- 
rate bodies,  and  the  same  principles  are  applicable  to 
it.  In  assuming  to  carry  on  the  business  and  to  ex- 
ercise the  functions  of  banking,  the  Government,  thus 
far,  in  the  language  of  0.  J.  llarshall,  divests  itself  of 
its  sovereign  character,  and  takes  that  of  a  private  citi- 
zen, or  corporation.  Hence,  the  corporation,  though  be- 
longing exclusively  to  the  State,  is  subject  to  be  sued; 
is  within  the  operation  of  the  statute  of  limitations; 
and  in  the  collection  of  its  debts,  can  assert  no  priority 
or  right  over  other  creditors.  9  Wheaton's  R.,  904.  3 
McOord's  B.,  877.  6  Alabama  B.,  (new  series,)  814.  2 
Peters'  B.,  828.    8  Watts'  B.,  316. 

2.  Another  question  is  made  on  behalf  of  the  other 
creditors.  For  them,  it  is  insisted,  that  inaflmuch  as  the 
Bank  of  Tennessee  under  the  lien  of  the  mortgage, 
acquired  in  the  lifetime  of  Wheatley,  has  already  re- 
ceived, under  the  decree  of  the  Chancellor  made  in  this 
cause,  some  twenty-five  hundred  dollars  of  its  debt,  it 
ought  not,  for  the  balance  of  the  unsatisfied  debt,  to  be 
permitted  to  come  in  with  the  general  creditors,  who 
have  received  nothing,  for  a  pro  rata  division  of  the 
residue  of  the  funds,  until  at  least  the  other  creditors 
shall  have  received  out  of  the  said  fund,  an  equal  pro- 
portion of  their  respective  debts  with  that  received  by 
the  bank  under  the  mortgage.  This  prc^sition  is  like- 
wise wholly  untenable.  The  statutes  regulating  the 
administration  of  insolvent  estates,  were  not  intended, 
and    cannot   be    construed    to    affect,   in    the    remotest 
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degree,  lienfi  acquired   in  the  lifetime   of  the  deceased 
.insolvent.     They  contemplate  only  a  ratable  division  of 
the  assets,  which  by  law,  are  subject  to  the  satisfaction 
of  the  general  creditors. 

The  bank,  therefore,  as  to  the  unsatisfied  balance  of 
its  debts,  is  entitled  to  a  jpro  rata  division  of  the  fund 
remaining  for  distribution  among  the  general  creditors. 
The  Chancellor  so  held,  and  the  decree  is  affirmed. 


Chablbs  Puckett  m.  The  State. 

1.  Ebgsb^ts,  Ad^xm  to  recover  lanth  eecheaUd,  By  our  law,  upon  the  death  of 
the  owner  of  real  estate  intestate  and  without  heirs,  the  title  vests  directlj 
in  the  State,  and  an  action  to  reoover  the  same  can  only  be  maintained  in 
the  name  of  the  State.  So,  that,  although  escheated  property  is  to  be  ap- 
preprlated  to  the  nse  of  common  schools,  and  placed  under  the  control  of 
the  board  of  commissioners  of  common  schools,  to  be  disposed  of  in  such 
manner  as  they  may  deem  best  for  the  interest  of  the  school  6ud,  yet  the 
legal  title  vesting  in  the  State  at  the  death  of  such  intestate,  the  action 
cannot  be  maintained  in  their  name  for  its  recovery,  Imt  must  be  brought 
in  the  name  of  the  State. 

2.  Same.  StatuU  of  limtaHoni.  Seven  years  adverse  holding  of  escheated 
lands  does  not  vest  title  under  the  act  of  1819,  as  the  proviso  to  the  third 
section  of  said  act  declares  that  said  act  shall  not  affect  lands  reserved  for 
the  use  of  schools. 

8.  Same.  Widow.  Aei  of  1860,  ch,  54.  By  the  act  of  1850,  ch.  54,  it  is  pro- 
vided that  hereafter  when  any  person  shall  die  intestate,  leaving  no  heirs 
capable  of  inheriting,  but  leaving  a  widow,  said  widow  shall  take  in  fee 
simple  all  the  real  estate  of  which  her  said  husband  died  seised  and  pos- 
sessed; and  the  second  section  of  said  act  extends  its  provisions  to  aU  cases 
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where  persons  have  heretofore  died  intestate  as  well  as  those  who  maj 
hereafter  die  intestate ;  Held,  that,  to  say  nothing  of  the  nnconstitutional 
feature  of  the  second  section,  it  can  have  no  application  in  favor  of  the 
heirs  of  a  widow  who  died  previous  to  its  passage. 
4.  Prbsdkption  of  DKA.TH.  A/Ur  ieven  yeart^  abtenee.  The  rule  as  to  the  pre- 
sumption of  the  death  of  a  person  after  seven  years'  absence,  is,  tiiat  such 
presumption  of  law  does  not  attach  unless  it  appear  that  such  person  has 
been  absent  from  his  domicil,  or  his  last  place  of  residence,  without  intel- 
ligence concerning  him  for  the  period  of  seven  years.  A  jury,  however, 
may  find  the  fact  of  death  if  the  circumstances  concur,  from  the  lapse  of  a 
shorter  period  than  seven  years. 


FROM  WILSON. 


This  was  an  action  of  ejectment  in  the  circuit  court 
of  Wilson,  instituted  by  W.  L.  Martin,  attorney  general 
of  the  fifth  circuit,  in  April,  1852,  in  the  name  of  the 
State  of  Tennessee,  against  the  plaintiff  in  error,  to 
recover  certain  lands  in  Wilson  county,  which  had  es- 
cheated to  the  State  for  the  use  of  common  schools.  It 
seems  that  John  Tubb,  the  original  proprietor,  died  in 
1834,  leaving  no  heirs,  but  leaving  a  widow  who  sur- 
vived him  but  a  few  weeks.  The  lands  were  occupied 
by  various  persons  until  the  year  1843,  when  they  were 
sold  by  the  sheriff  for  taxes,  and  Oharles  Puckett,  the 
plaintiff  in  error,  became  the  purchaser.  He  received 
the  sheriff's  deed  in  1844,  and  has  held  the  lands  ever 
since  under  said  deed  until  the  commencement  of  this 
action.  There  was  verdict  and  judgment  for  the  State, 
below.  Judge  Davidson  presiding,  from  which  the  de- 
fendant appealed  in  error  to    this  court. 

JoBDAN  Stokes  for  the  plaintiff   in    error. 

W.   L.   Martin,   for  the  State. 
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MoKiwNBY,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  ejectment,  brought  in  the 
circuit  court  of  Wilson  county,  for  the  recovery  of  a 
tract  of  land  situate  in  said  county,  alleged  to  have 
escheated  to  the  State.  The  demise  is  in  the  name  of 
the   State. 

It  appears  that  John  Tubb  died  intestate  in  the 
year  1834,  seized  and  possessed  of  said  tract  of  land. 
The  intestate  left  a  widow,  who  survived  him  a  few 
weeks,  but  no  children,  and  according  to  the  finding 
of  the  jury  in  this  case,  no  heirs.  In  1843  this  tract 
of  land  was  sold  at  execution  sale  for  the  taxes  thereon, 
and  was  purchased  by  the  plaintiff  in  error,  at  the 
price  of  four  dollars  and  thirty  cents;  who,  on  the 
16th  of  July,  1844,  received  a  conveyance  from  the 
sheriff,  under  which  he  entered  shor:tly  thereafter,  and 
continued  in  the  uninterrupted  adverse  possession  of  the 
same  from  thence  up  to  the  commencement  of  this  ac- 
tion, which  was  in  April,  1862 ;  more  than  seven  years 
from  the  time  of  his  adverse  entry.  The  jury  found 
in  favor  of  the  lessor  of  the  plaintiff,  and  judgment 
was  rendered  accordingly;  to  reverse  which  an  appeal 
has  been  taken  to  this  court. 

Several  errors  in  law  are  relied  upon  for  a  reversal 
of  the  judgment: 

1.  It  is  said  the  action  cannot  be  maintained  in 
the  name  of  the  State,  the  legal  interest  in  all  escheated 
property  being  vested  in  the  board  of  conmiiasioners  of 
common  schools.  And  in  support  of  this  position  we 
are  referred    to  McEwen's    case,  5  Humph.,   241;    and 
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HincJde  vs.  Shadden^  2  Swan,  46.  These  cases  are  no 
authority  for  the  position  assumed.  Upon  the  death  of 
the  owner  of  real  estate,  intestate,  without  heirs,  the 
title  vests  directly  in  the  State  by  operation  of  law. 
It  is  true,  that,  being  appropriated  to  the  tise  of  com- 
mon schools,  it  is  placed  under  the  superintendence  of 
the  board  of  commissioners  of  common  schools,  and  the 
board  are  empowered  ''to  dispose  of  the  same  in  such 
manner  as  they  may  deem  best  for  the  interest  of  the 
common  school  fund."  But  the  legal  title  is  not  vested 
in  the  board;  it  remains  in  the  State,  and  if  the  pro- 
perty be  adversely  held,  an  action  for  its  recovery  can 
alone  be  maintained  in  the  name  of  the  State.  Such 
is  tlie  inevitable  conclusion  upon  general  principles. 
But  the  act  of  1829,  ch.  48,  §  1,  which  is  not  changed 
by  any  subsequent  legislation,  in  express  terms  requires 
that  the  suit  in  such  case  shall  be  ''in  the  name  of  tiie 
State." 

2.  It  is  insisted  that  the  action  is  barred  by  the 
statute  of  limitations  of  1819.  To  this  proposition  the 
simple  answer  is,  that  the  proviso  to  the  liiird  section 
of  the  statute  expressly  declares  "that  this  act  shall 
have  no  bearing  on  the  lands  reserved  for  the  use  of 
sdiools." 

The  case  of  Sarrypson  vs.  The  Umv&rsity  iif  Nmhr 
viUe^  2  Swan,  600,  does  not  8tq>port  the  position  con- 
tended for.  The  point  in  judgment  in  that  case,  and 
the  only  point  decided,  is,  that  lands  held  by  the  Uni- 
versity imder  a  grant  from  the  State  of  Tennessee,  are 
not  lands  "reserved  for  the  use  of  schools,"  within  the 
meaning  of  the  proviso.  The  decision  does  not,  nor 
was  it  intended  to  question  the  correctness  of  the  pro- 
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position,  that  all  lands  appropriated  by  law  to  the  use 
of  schools,  are  to  be  considered  as  within  the  proviso, 
and  conseqnentlj  exempted  from  the  operation  of  the 
statute  of  limitations.  And  bj  the  act  of  1827,  ch. 
64^  §  1,  the  substance  of  which  was  incorporated  into 
the  amended  constitution  of  1884,  (art.  11,  §  10,)  all 
escheated  property  is  appropriated  to  the  use  of  com- 
mon schools. 

8.  But  the  act  of  1860,  ch.  64,  has  been  referred 
to  for  the  purpose  of  showing  that  the  title  to  the  land 
in  question,  is,  by  operation  thereof,  outstanding  in  the 
heirs  of  the  widow  of  John  Tubb.  This  act  was  passed 
upon  a  very  liberal  construction  of  the  provision  con- 
tained in  the  amended  constitution,  (article  11,  §  11,) 
which  confers  power  upon  the  Legislature  to  pass  laws, 
^^authorising  heirs  or  distributees  to  receive  and  enjoy 
•escheated  property."  The  first  section  provides,  "that 
hereafter  when  any  person  shall  die  intestate,  leaving 
no  heirs  at  law  capable  of  inheriting  real  estate  under 
the  laws  of  Tennessee,  but  leaving  a  widow,  then  and 
in  that  case,  the  said  widow  shall  be  entitied  in  fee 
simple,  to  all  the  real  estate  of  which  her  said  husband 
died,  seized  and  possessed,"  &c.  The  second  section 
declares,  "that  the  provisions  of  this  act  shall  be  ex- 
tended to  and  embrace  all  cases  in  which  persons  may 
have  heretofore  died  intestate,  as  mentioned  in  the  first 
section  of  this  act,  as  well  as  those  who  may  hereafter 
die  iutestate;  and  for  the  recovery  of  such  real  estate 
isuits  have  not  been  brought,  or,  if  brought,  have  not 
been  determined."  . 

Whether  or  not  the  provisions  of  either  of  the  fore- 
going  sections  are  subject   to   constitutional  objections. 
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is  a  qnestion  not  presented  for  our  consideration  in 
the  present  case.  Admitting  the  retrospective  feature 
of  the  second  section  to  be  unobjectionable,  it  is  very 
clear  that  it  can  apply  only  in  favor  of  widows  who 
were  living  at  the  time  of  the  passage  of  the  act,  and 
that  it  can  have  no  application  in  favor  of  the  heirs 
of  a  widow,  who^  as  in  the  present  case,  died  previ- 
ously. 

4.  The  rule  as  to  the  presumption  of  the  death  of 
a  person  after  seven  years'  absence,  was  not  correctly 
stated  in  the  charge  of  the  Court.  This  presumption 
of  law,  independent  of  the  verdict  of  the  jury  upon 
the  facts,  does  not  attach,  unless  it  appear  that  the 
person  has  been  absent  from  his  domicil,  or  last 
place  of  residence,  without  intelligence  concerning  him 
for  the  period  of  seven  years.  Though  a  jury  may 
find  the  fact  of  death,  if  the  circumstances  of  the  case 
concur,  from  the  lapse  of  a  shorter  period  than  seven 
years. 

But  the  error  in  this  respect,  was  obviated  by  other 
portions  of  the  charge. 

Let  the  judgment  be  affirmed. 
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John  L.  Gbissom  vs.  Alexander  Moobe. 

Skcdritt  and  Endorser.  Act  of  1843,  ch.  82.  A  Becurity  or  endorser  can- 
not avail  himaelf  of  the  provisiona  of  the  act  of  1843,  ch.  32,  unless  the 
fcct  of  his  being  such  security  or  endorser,  appears  upon  the  face  of  the 
judgment  and  execution  against  him.  If  the  provisions  of  said  act  are 
not  complied  with  in  this  respect,  all  the  defendants  in  an  execution  are 
to  be  treated  as  principals.    Vide  11  Humph.,  445. 


FROM  WHITE. 


.  This  cause  originated  before  a  justice  of  the  peace 
in  White  county,  in  a  suit  in  trespass,  brought  by 
Orissom  against  Moore,  a  constable,  for  compelling  said 
Grissom  to  pay  an  execution  issued  jointly  against  one 
Wood  and  Grissom.  It  seems  that  Grissom  was  secu- 
rity for  Wood  in  a  note,  upon  which  judgment  was 
obtained  and  execution  issued,  but  the  fact  of  surety- 
ship did  not  appear  either  in  the  judgment  or  execution. 
The  constable,  Moore,  however,  was  informed  by  Gris- 
som and  others  of  the  relation  of  the  parties  when 
the  execution  was  placed  in  his  hands;  but  notwith- 
standing this  information,  did  not  molest  Wood,  but 
levied  the  execution  upon  the  property  of  Grissom, 
who  gave  a  delivery  bond  and  afterwards  paid  to  Moore 
the  amount.  This  action  was  thereupon  instituted  by 
Grissom  against  Moore,  and  brought  by  appeal  into  the 
circuit  court  of  White,  where  there  was  verdict  and 
judgment  for  Moore,  (Judge  Goodall  presiding,)  from 
which  Grissom  appealed  in  error  to  this  court. 

Gabdenhibe  and  Mubbt  for  the  plaintiff  in  error. 
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S.  TuKNEY  for  the  defendant  in  error. 

MoKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  before  a  justice  of  the 
peace  of  White  county  to  recover  back  money  paid 
under  the  coercion  of  legal  process.  The  facts  are 
these :  On  the  8th  of  October,  1851,  one  W.  L.  Wood, 
and  Grissom,  the  plaintiff,  jointly  confessed  judgment  in 
favor  of  John  Witt,  before  a  justice,  for  $25.15,  upon 
a  bill  single  executed  by  Wood  and  Grissom.  Execu- 
tion upon  this  judgment  was  "stayed"  by  one  Denton 
at  the  instance  and  request  of  Wood  alone,  as  is  alleged, 
Grissom  not  joining  in  procuring  the  stay.  After  the 
expiration  of  the  stay,  execution  issued,  and  was  satis- 
fied out  of  the  property  of  plaintiff,  Grissom,  by  the 
defendant,  Moore,  the  constable  in  whose  hands  the 
process  was  placed.  To  recover  back  the  amount  thus 
collected,  is  the  object  of  the  present  suit.  The  plain- 
tiff failed  to  recover  in  the  circuit  court,  and  has  brought 
the  case  here  by  an  appeal  in  error. 

The  ground  of  recovery  is,  that  Grissom  was  merely 
the  surety  of  Wood  in  the  bill  single  on  which  said 
judgment  was  confessed,  and  that  as  execution  was 
Btayed  without  his  procurement,  he  was  not,  by  the  act  of 
184:2,  ch.  136,  §  1,  liable  upon  said  judgment,  unless 
the  principal  and  stayor  had  both  become  insolvent, 
which,  in  the  present  case,  was  not  the  fact,  so  fiur  at 
least  as  respects  the  stayor,  and  that  he  protested 
against  his  liability,  to  the  defendant,  before  the  levy 
by  him  of  the  execution,  but  the  defendant,  with  full 
knowledge  of  the  facts,  persisted  in  the  wrongful  levy 
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and  sale  of  plaintiff's  property.  The  relation  of  prin- 
cipal and  surety  does  not  appear  npon  the  face  of  the 
bill  single,  upon  which  Wood  and  Grissom  confessed 
the  judgment  before  mentioned;  nor  is  the  fact  that 
Qriaeom  was  but  the  surety  of  Wood,  in  said  bill  sin- 
gle, recited  either  in  the  magistrate's  judgment,  or  in 
the  execution  under  which  the  defendant  Moore  made 
the  levy.  Upon  this  ground  alone,  his  Honor  the  cir- 
cuit Judge,  instructed  the  jury  that  the  plaintiff  could 
maintain  this  suit. 

This  instruction  is  supposed  to  be  erroneous.  We 
do  not  think  so;  and  as  no  other  question  is  raised  in 
the  argument  here,  we  will  consider  only  the  point  made 
in  the  charge.  The  act  of  1843,  ch.  32,  introduced 
a  material  change  of  the  law  npon  this  subject.  The 
first  section  provides  that  in  all  judgments  rendered  in 
any  court  of  record,  or  by  any  justice  of  the  peace, 
"  against  a  principal  and  security,  or  securities,"  it  shall 
be  the  duty  of  the  sheriff  or  other  officer  having  the 
collection  of  such  judgment,  to  exhaust  all  the  pro- 
perty in  his  county  liable  to  execution,  both  real  and 
personal,  of  the  principal,  before  he  shall  be  at  liberty 
to  proceed  against  the  property  of  any  security,  en- 
dorser, or  fitayor.  But  it  is  provided  by  the  second 
section,  that  before  any  security,  or  endorser  shall  be 
entitled  to  the  benefit  of  this  act,  he  shall  make  it 
appear  to  the  court  or  justice  trying  the  cause,  that 
he  is  in  fact,  only  a  surety  or  endorser;  and  this  fact 
shall  be  recited  in  the  judgment  and  execution;  and 
justices  of  the  peace,  where  executions  shall  have  been 
stayed,  shall  also  recite  the  fact,  and  the  name  of  the 
stayor  in   the   execution.       The  officer   being  thus  per- 
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emptorily  required,  at  his  peril,  first,  to  exhaust  the 
property  of  the  principal  debtor,  the  provision  is  a 
wise  and  proper  one,  that  the  judgment  and  execution 
shall  furnish  upon  their  face  incontrovertible  evidence 
of  the  relation  of  the  parties.  This  provision  was  de- 
signed to  preclude  all  inquiry,  after  judgment,  into  the 
antecedent  relation  of  the  defendants,  and  to  cut  off 
all  subsequent  litigation  upon  collateral  issues  upon  their 
prior  relations.  The  consequence  is,  that  if  the  require- 
ment of  the  second  section  of  the  act  has  not  been 
observed,  the  defendants  are  all  to  be  treated  as  prin- 
cipals, and  neither  can  resort  to  any  matter  in  avoid- 
ance of  liability  upon  the  judgment  and  execution, 
growing  out  of  the  former  relation  as  surety,  or  en- 
dorser. « 

We  do  not  hold  that  the  provision  of  the  act  of 
1842,  ch.  136,  §  1,  which  exonerated  a  "security  or 
endorser"  who  has  not  joined  in  procuring  a  stay  of 
execution,  unless  the  principal  debtor  and  stayor  shall 
both  become  insolvent,  is  repealed  by  the  act  of  1843, 
ch.  32.  We  merely  assert  that  the  surety  or  endorser 
is  precluded  from  availing  himself  of  the  provision  of 
the  first  mentioned  act,  unless  the  fact  of  his  being 
surety  or  endorser,  shall  be  made  to  appear  upon  the 
face  of  the  judgment  and  execution,  as  required  by 
the  latter  act.      11  Humph,  445. 

Judgment  affirmed. 
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1.  GVAXDIAS  AND  WiBD.  Slave$,.  Act  of  1827,  ch.  61.  AdminiUraior.  B/ 
the  act  of  1827,  ch.  61,  the  title  to  elaves  belonging  to  the  estates  of 
persons  dying  intestate  passes  to  the  distributees,  subject  to  the  claims 
of  the  administrator  to  pay  debts.  It  is  his  duty  to  take  charge  of 
them,  and  if  there  be  no  debts  to  distribute  them.  If  there  be  no  adminis- 
tration, and  the  distributees  be  infants,  it  is  the  duty  of  their  guardian  to 
take  charge  of  the  slaves  and  hire  them  out,  and  in  so  doing  he  la  not  a 
wrongdoer,  but  holds  them  rightfully. 

2.  Same.  RigkU  and  Liabilities  of  Guardian,  Where  a  guardian  in  the 
absence  of  administration,  takes  charge  of  the  slaves  of  his  ward,  and  by 
his  negligence  one  of  the  slaves  is  lost,  an  administrator  appointed  after- 
wards, cannot  recover  the  value  of  said  slave  in  an  action  against  said  guar- 
dian. The  liability  of  such  guardian  is  to  his  ward  alone.  In  such  case 
the  right  of  the  administrator  to  recover  against  the  guardian,  would  only 
extend  to  slaves  of  the  estate  then  living,  and  which  he  could  show  were 
necessary  for  the  payment  of  debts. 


FROM  DB  KALB. 


This  action  of  trover  was  submitted  to  a  jury  of  De- 
Kalb  county,  at  the  April  Term,  1863,  of  the  circuit 
court  of  said  county,  before  Judge  Goodall.  There  was 
verdict  and  judgment  for  the  defendants,  from  which  the 
plaintiff  appealed.  The  material  facts  are  recited  in 
the  opinion  of  the  court. 

Savage,  Meigs  and  Bsien,  for  the  plaintiff  in  error. 

JoBDAN  Stokes,  Fitb  and  OAirrRELL,  for  the  defendant. 

Cabuthebs,  J.,   delivered  the  opinion  of  the  court. 

Joseph  Orowder  died  in  Virginia,  14th  of  February, 
1843,  intestate,  leaving  a  widow  and  five  infant  children. 
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and  three  slaves,  Bose,  Elizabeth  and  Susan.  No  admin- 
istrator was  appointed  in  Virginia,  and  there  were  no 
debts.  The  widow  came  to  this  State  with  the  children 
and  slaves.  Li  1849  she  filed  a  bill  in  the  chancery 
court  at  Carthage,  as  guardian  of  her  children,  praying 
for  leave  to  sell  Susan  and  vest  the  proceeds  in  a  tract 
of  land.  Pending  this  application,  the  widow  resigned 
her  guardianship,  and  defendant  Coggin  was  appointed 
guardian  on  the  7th  of  January,  1860.  At  the  February 
Term,  1860,  of  said  chancery  court,  a  decree  was  made 
to  sell  Susan  at  the  minimum  of  three  hundred  and 
seventy-five  dollars,  which  after  paying  cost,  was  to  be 
vested  in  the  said  land.  The  decree  does  not  appear  to 
have  been  executed,  but  the  record  was  read  as  evidence 
on  the  trial  of  this  suit.  Ooggin  as  guardian,  hired  the 
slave  Susan  to  the  defendant  Hale,  and  she  died  in  his 
possession  during  the  time  for  which  she  was  hired.  At 
the  January  Term,  1862,  of  the  county  court  of  DeEalb, 
the  plaintiff  took  out  letters  of  administration  on  the 
estate  of  Joseph  Crowder,  and  on  the  sixth  day  of  the 
same  month,  brought  this  suit  to  recover  the  value  of 
the  girl  Susan. 

The  court  charged  the  law  in  reference  to  the  issues, 
to  be,  that  if  the  defendants  come  to  the  possession  of 
the  negro  with  the  approbation  and  consent  of  Mrs. 
Crowder,  and  as  guardian  of  Crowder's  children,  and 
showed  by  proof  that  the  death  was  not  the  result  of 
any  wrong  or  negligence  of  theirs  or  either  of  them,  but 
that  they  bestowed  such  care  and  attention  on  her  health 
as  a  prudent  and  humane  man  would  exercise,  they 
would  not  be  liable.  The  jury  found  for  the  defen- 
dants. 
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The  pleas  as  well  as  the  charge,  probably  place  the 
defense  on  the  wrong  ground,  being  that  of  bailor  and 
bailee,  bat  any  error  that  may  exist  in  this,  cannot  in 
our  view  of  the  case,  be  injurious  to  the  plaintiff,  and 
does  not  affect  the  correctness  of  the  verdict  and  judg- 
ment against  him.  Since  the  act  of  1827,  ch.  61,  Car.  & 
Nich.,  82,  the  title  to  slaves  does  not  pass  to  the  per- 
sonal representative,  as  before  that  act  was  the  case  as 
to  all  personal  property,  but  to  the  distributees,  as  land 
goes  to  the  heirs  on  the  death  of  their  ancestor,  with 
no  other  exception  but  that  the  administrator  is  bound  to 
take  possession  of  them,  and  if  not  required  to  pay 
debts  to  distribute  them.  He  has  no  power  of  disposition 
even  for  the  payment  of  debts  or  for  distribution,  but 
by  decree  of  court.  K  then  the  title  passes  to  the  dis- 
tributees who  are  in&nts,  and  there  is  no  administrator 
to  take  possession  of  slaves,  it  is  the  duty  of  their  guar- 
dian to  take  charge  of  them,  and  hire  them  out,  and  he 
is  not  a  wrongdoer  but  holds  them  rightfully.  To  be  sure 
they  are  held  subject  to  the  claim  of  an  administrator, 
if  one  should  be  appointed  afterwards,  and  need  them 
for  the  payment  of  debts.  It  would  be  absurd  to  hold, 
since  the  title  goes  to  the  distributees,  subject  only  to 
the  payment  of  the  debts  of  the  intestate,  or  to  the  right 
of  the  administrator  for  that  purpose,  that  the  latter 
could  recover  them  from  the  rightful  owners,  when  it 
is  shown  as  in  this  case  that  there  are  no  debts. 

The  guardian  then  in  the  case  before  us,  was  not  an 
executor  de  son  tort^  nor  was  he  guilty  of  a  conversion 
in  hiring  the  slave  to  his  co-defendant  Hale,  but  was 
acting  in  the  discharge  of  his  duty  as  guardian.  He  is 
not  answerable  to  the  plaintiff  even  for  neglect  of  duty. 
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but  only  to  his  wards.  The  plaintiff's  right  to  recover  as 
administrator  against  the  guardian^  would  only  extend  to 
slaves  of  the  estate  then  living,  and  wjiich  he  could 
show  were  necessary  for  the  payment  of  debts.  But  in 
this  case  the  only  question  presented  is,  whether  the 
guardian  is  liable  to  the  administrator  under  the  circum- 
stances here  presented,  for  the  value  of  the  slave  which 
has  died,  as  a  wrongdoer,  and  to  this  question  alone  we 
confine  our  decision. 

It  is  assumed  in  the  argument,  that  the  hire  of  slaves 
is  not  assets,  because  they  go  to  the  widow  and  heirs 
who  take  them  subject  only  to  the  debts  of  the  deceased, 
just  as  the  heirs  take  the  land ;  that  it  is  a  conversion  by 
the  administrator  to  hire  them  out,  and  that  an  executor 
in  his  own  wrong  can  be  in  no  better  condition,  but 
must  certainly  be  liable  for  an  act  of  ownership  amount- 
ing to  a  conversion  even  in  a  rightful  representative.  If 
the  first  position  of  the  argument  were  conceded,  the 
conclusion  would  not  follow,  because  we  hold  that  CJoggin 
is  not  an  executor  of  his  own  wrong,  but  that  his  pos- 
session was  rightful  and  proper,  and  that  his  functions 
as  guardian  imposed  upon  him  the  right  and  duty  of 
hiring  out  the  slaves  of  his  wards. 

So  in  every  view  of  this  question,  which  we  have 
been  able  to  take,  we  are  brought  to  the  conclusion  that 
the  plaintiff  cannot  recover. 

Let  the  judgment  be  affirmed. 


DECEMBER  TERM,  1853.  869 


Robert  Hallum  w.  Patrick  Yourie. 


Robert  Halluh  vs.  Patrick  Yourie. 


1.  Slate.  GHfi  of  life  utaU^  resermng  remainder  by  parol.  Act  of  1881,  eh.  90. 
A  valid  estate  in  remainder  in  a  slave  coald  not  be  reserved  in  parol  by 
the  donor  of  the  life  estate,  even  before  the  passage  of  the  act  of  1831,  ch. 
90.  Such  an  estate  being  invalid  the  whole  interest  would  pass  bj  the  gift 
to  the  donee. 

1.  Rbmainder.  In  chattel,  dependant  on  life  ettate,  Heterved  by  deed.  Bttle  at 
common  law.  By  the  rule  at  common  law,  a  reservation  in  remainder  of  a 
chattel  dependant  on  a  life  estate  was  admitted  with  much  doubt  and  diffi- 
culty, even  when  created  by  deed  or  will,  and  this  doctrine,  it  seems,  has 
never  been  extended  so  as  to  embrace  the  case  of  a  parol  remainder.  There 
is  no  difference  on  principle  between  the  cases  of  a  parol  gift  and  a  parol 
reservation  «f  a  remainder  in  a  chattel ;  in  neither  case  does  possession 
follow  the  subject  matter  disposed  of,  and  they  are  alike  subject  to  the  ob- 
jection of  a  dicijunction  of  the  possession  from  the  property,  without  writ- 
ten evidence  fixing  the  title. 

3.  Loan.  Bvle  at  to  loant  at  common  law.  The  rule  of  the  civil  law  as  to  the 
distinction  between  precarious  and  definite  loans  does  not  obtain  at  com- 
mon law.  All  pure  loans,  whether  for  a  definite  or  indefinite  period,  are, 
at  common  law,  generally  regarded  as  tenancies  at  will,  and  sulject  to  be 
revoked  at  any  time  by  the  will  of  the  loanor,  or  their  character  subject  to 
be  changed  by  marriage  in  the  case  of  a  female  loanee,  if  accompanied  with 
a  sufficient  subsequent  adverse  holding  on  the  part  of  her  husband,  which 
is  known  to  the  loanor. 


FROM  8DMNSB. 


Hallam,  the  plaintiff,  instituted  this  action  of  detinue 
against  Yourie  in  the  circuit  court  of  Sumner,  to  re- 
cover certain  slaves,  £liza  and  her  increase,  which  he 
claimed  by  parol  gift  and  delivery  to  his  wife,  made 
by  Celia  Harris,  her  aunt,  in  the  year  1826,  and  which, 
he  alleges,  were  loaned,  "or  given"  by  him  and  his 
wife  to  the  said  Celia  Harris,  during  her  life,  to  be 
reclaimed  by  him  at  her  death.  Celia  Harris  was  then 
the  widow  of  John  Harris.  In  1827,  she  being  in  the 
possession  of  said  slaves,  intermarried  with  the  defend- 
25 
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ant,  Patrick  Yourie,  who  has  held  said  slaves  adversely 
as  his  own  ever  since,  which  was  known  to  the  plaintiff. 
Li  1850,  Celia  Yourie,  (formerly  Celia  Harris,)  died, 
and  soon  afterward  this  suit  was  instituted  to  recover 
the  slaves.  The  proof  as  to  the  gift  is  bo  conflicting 
that  it  cannot  be  stated  with  any  degree  of  accuracy. 
The  declarations  of  the  donor  are  relied  upon  by  both 
parties  to  prove  and  disprove  the  gift.  There  was 
verdict  and  judgment  in  the  court  below,  Judge  Baxter 
presiding,  for  the  defendant;  from  which  the  plaintiff, 
(his  motion  for  a  new  trial  and  in  arrest  of  judgment, 
being  refused,)  appealed  to  this  court. 

Jordan  Stokes  and  Barrt,  for  the  plaintiff. 

Guild  and  Head,   for  the  defendant. 

Andrew  Ewing,  Special  J.,  delivered  the  opinion  of 
the  court- 

This  is  an  action  of  detinue,  instituted  in  the  circuit 
court  of  Sumner  county,  to  recover  certain  slaves  al- 
leged to  be  the  property  of  die  plaintiff.  It  appears 
from  the  bill  of  exceptions,  that  in  the  year  1826,  John 
Harris  died  intestate  in  Wilson  county,  the  owner  of  a 
negro  girl,  EUza;  and  soon  after  his  death,  his  widow, 
Celia  Harris,  and  the  plaintiff,  Bobert  Hallom,  quali- 
fied as  his  administrators  on  his  estate,  and  sold  the 
girl  EUza^  to  the  widow.  There  is  some  proof  in  the 
record,  tending  to  show  that  during  the  same  year  Celia 
Harris  made  a  gift  of  this  negro  to  her  uncle,  the  said 
Bobert  Halluin,  and  that  he  shortly  afterwards  made  a 
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gift  of  the  life  estate  to  her,'  reserving  to  himself  the 
remainder  in  the  slave.  There  is  other  evidence  indi- 
cating that  it  was  a  loan  to  her  of  the  negro  during 
her  life,  and  then  to  be  returned  to  Hallnm.  We 
may  remark  that  the  whole  proof  on  this  subject  is 
vague  and  unsatisfactory,  and  that  it  is  very  difficult, 
from  the  testimony,  to  give  a  proper  statement  of  these 
transactions  between  Mrs.  Harris  and  Hallum.  It  is 
certain  however,  that  the  slave  was  re-delivered  to  Mrs. 
Harris,  and  in  the  year  1827  she  intermarried  with  the 
defendant,  Yourie,  who  took  possession  of  the  negro, 
and  has  held  her  and  her  increase  ever  since,  claiming 
and  using  them  as  her  own,  adversely  to  the  right  of 
the  plaintiff,  and  most  probably  with  his  full  knowledge 
of  the  &ct.  Mrs.  Yourie  died  in  1850,  and  this  suit 
was  brought  soon  afterwards  for  the  recovery  of  Bliea 
and  her  increase. 

Numerous  questions  of  exception  to  the  eviden<5e 
and  charge  of  the  circuit  judge  have  been  argued  and 
presented  for  adjudication,  but  as  we  have  based  our 
decision  on  two  points,  which  will  be  decisive  of  the 
case,  it  is  deemed  unnecessary  to  advert  to  the  others. 

The  circifit  judge  charged  the  jury  amongst  other 
things,  as  follows: 

^^It  is  next  insisted,  that  if  the  plaintiff  ever  had 
a  title  to  the  slave  that  he  gave  her  to  Mrs.  Harris 
during  her  life,  and  that  such  gift  being  verbal  and 
accompanied  by  delivery,  passed  the  absolute  title  to 
Mrs.  Harris.  I  do  not  think  that  is  law.  If  you 
believe  that  in  1826  Hallum  gave  or  loaned  the  slave 
to  Jlrs.  Harris  for  her  life,  and  delivered  to  her  the 
possession,    so    long    as  Mrs.    Harris  continued    to    hold 
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the  slave  in  subordination  to  Hallum's  title,  and  to  use 
her  in  the  manner  contemplated  by  the  gift,  or  loan, 
Hallum  had  no  power  to  retake  the  gift,  or  loan,  and 
consequently  no  length  of  time  would  operate  to  bar 
his  recovery  at  the  death  of  Mrs.  Harris.  But,  if  the 
proof  shows  what  is  insisted  for  by  the  defendant,  that 
the  gift  or  loan  was  made  in  1826,  that  Mrs.  Harris 
intermarried  with  Yourie  in  1827,  and  that  upon  said 
marriage  defendant  took  possession  of  the  slave  in  his 
own  right  and  as  his  absolute  property,  that  from  thence 
hitherto  he  has  continued  to  hold  said  slave  and  her 
increase  adversely  to  Hallum  and  every  body  else,  and 
that  this  adverse  holding  has  been  open,  notorious  and 
public,  with  the  knowledge  of  Hallum  all  the  time, 
such  adverse  holding,  for  such  length  of  time,  would 
operate  as  a  bar  to  Hallum's  right  of  recovery.  No- 
tice to  HaUum  of  the  adverse  holding  of  Yourie  may 
be  proved  as  any  o.ther  fact,  by  direct  and  positive, 
or  circumstantial  proof." 

The  jury  found  a  verdict  for  defendant.  The  court 
refused  a  new  trial,  and  the  plaintiff  prosecutes  his 
anpeal  in  error  to  this  court. 

I  We  cannot  assent  to  the  correctness  Of  the  state- 
meTft,  that  previous  to  our  act  of  1881,  ch.  90,  a  valid 
estate  in  remainder  in  a  slave  could  be  reserved  in 
parol  by  the  donor  of  the  life  estate.  We  have  been 
referred  by  the  counsel  for  the  plaintiff  to  no  authori- 
ties in  support  of  such  a  position,  and  our  own  exam- 
ination has  satisfied  us  that  such  an  estate  would  be 
invalid,  and  that  the  whole  interest  would  pass  by  the 
gift  to  the  donee,  y  It  is  decided  in  the  case  of  Payru 
vs.  LassUer,  10    xerger,   510,  that   a  parol    gift  of    the 
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remainder  in  a  slave,  previous  to  our  act  of  ISgl,  was 
void;  and  the  court  say  in  that  case,  "thai^y  the 
rule  of  the  common  law  a  reservation  in  remainder  of 
a  chattel  dependant  on  a  life  estate,  was  admitted  with 
much  doubt  and  difficulty,  even  when  created  by  will 
or  deed,  and  that  such  reservation  was  first  decided  to 
be  valid  in  Manning's  case;  8  Coke,  95."  "We  think 
the  true  history  of  the  law  on  this  subject  is  here 
given,  and  we  have  found  no  subsequent  case,  either 
in  England  or  America,  where  this  doctrine  has  been 
eiteotfed  so  as  to  embrace  the  case  of  a  parol  remain- 
dergi  We  do  not  perceive  on  principle,  the  difference 
bew^n  the  cases  of  a  parol  gift  and  a  parol  reser- 
vation of  a  remainder  in  a  chattel;  in  neither  case 
does  possession  follow  the  subject  matter  disposed  of, 
and  they  are  alike  subject  to  the  objection  of  a  dis- 
junction of  the  possession  from  the  property,  without 
written  evidence,  establishing  the  title,  leaving  it  to  be 
litigated  between  the  parties,  at  the  distance  of  thirty 
or  forty  years  from  the  time  of  the  gift,  and  the 
result  dependent  upon  the  frail  memory  of  persons 
who  were  uninterested  at  the  time,  in  remembering 
the  nature  and  character  of  the  transaction.  Our  views 
on  this  branch  of  the  case  are  supported  by  decisions 
in  courts  of  North  and  South  Carolina,  as  we  find  them 
reported  in  8  Murphy,  p.,  498 ;  and  9  Bunard,  411,  and 
we  are  aware  of  no  conflicting  authority .\ 
C  We  agree  with  the  circuit  judge,  in  nolding  that 
a  parol  loan  of  the  use  of  a  sltf^  for  life,  or  any 
other  shorter  period,  would  be  valid  a  and  so  long  as 
the  property  was  held  in  subordinati<m  to  the  title  by 
the  loan,  no  bar  of  the  statute  of  limitations  could  be 
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interposed  to  prevent  the  recovery  by  the  loanor  of  his 
property;  and  we  hold  further,  that  he  was  correct  in 
saying,  that,  "  if  Mrs.  Harris  intermarried  with  Yourie 
in  1826,  and  Yonrie  thereupon  took  possession  of  the 
slave,  claiming  her  in  his  own  right,  adversely  to  the 
right  of  Hallum,  and  this  claim  and  possession  have 
been  continued  ever  since,  open,  public  and  notorious, 
with  the  knowledge  of  Hallum  all  the  time,  then  the 
right  of  the  plaintiff  would  be  barred,  and  the  notice 
to  Hallum  might  be  proved  as  any  other  fact,  by  direct 
and  positive,  or  circumstantial  evidence." 

Whatever  may  be  the  distinction  in  the  civil  law,  be- 
tween precarious  and  definite  loans,  no  such  rule  obtains 
under  the  common  law;  and  all  pure  loans,  under  our 
system,  whether  for  a  definite  or  indefinite  period,  are 
generally  regarded  as  tenancies  at  will,  and  subject  to 
be  revoked  at  any  time  by  the  will  of  tlie  donor,  or 
their  character  to  be  changed  by  marriage,  in  the  case 
of  a  female  loanee,  if  accompanied  with  a  subsequent 
adverse  holding  on  the  part  of  her  husband,  which  is 
known  to  the  loanor.  See  Story  on  Bailments,  253, 
258,  277. 

It  is  insisted  by  the  counsel  for  the  plaintiff,  that 
such  is  not  the  rule  established  in  Tennessee,  and  we 
are  refetred  for  authority  to  2  Yerger,  p.  74.  The 
facts  of  that  case  are,  that  a  father,  on  the  marriage 
of  his  daughter,  placed  a  slave  with  his  son-in-law, 
with  the  agreement  that  he  was  to  be  retained  until 
replaced  by  the  gift  of  a  negro  girl.  The  slave  re- 
mained in  possession  of  the  son-in-law  some  three  years, 
and  then  the  father-in-law  sent  the  negro  girl,  but  neg- 
lected to  retake  possession  of  the  first  slave,  and  after 


DECEMBEB  TERM,  1853.  375 

Robert  Hallum  m.  Patrick  Yourie. 

five  years  the  .  creditors  of  the  son-in-law  sought  to 
subject  the  first  negro  sent  to  the  payment  of  his 
debts.  The  court  held  that  the  loan  contemplated  in 
our  act  of  1801,  ch.  25,  §  2,  as  fraudulent,  is  a  loan 
for  an  indefinite  period,  and  therefore  did  not  embrace 
the  case  then  before  them.  We  may  remark:  1st, 
that  this  decision  only  gives  a  construction  to  the  words 
used  in  a  very  stringent  but  salutary  state  of  frauds; 
a  statute  that  converts  neglect  and  delay  into  a  posi- 
tive presumption  of  fraud,  and  thus  without  his  consent, 
divests  a  loanor  of  his  property.  The  court  might  well 
regard  the  legislature  as  not  intending  to  make  loans 
for  a  definite  period,  evidence  of  fra/udj  under  such  a 
statute,  but  they  do  not  say,  or  even  intimate  an  in- 
tention of  changing  the  general  rule  of  the  common 
law  as  to  pure  loans.  Furthermore,  the  loan  in  that 
case  is  placed  on  the  footing  of  a  contract,  as  it  was 
somewhat  in  the  nature  of  an  advancement,  and  there- 
fore has  no  relevancy  to  the  decision  as  to  the  rights 
of  the  loanor  and  loanee  in  the  case  of  a  stranger.  We 
at  least,  are  not  disposed  to  regard  the  authority  of 
that  case,  as  in  conflict  with   the   views  we  have  ex- 


The  rule  established  in  North  Carolina,  between 
bailor  and  bailee  of  slaves,  as  to  the  necessity  of  re- 
delivery of  possession  by  the  bailee,  or  the  proof  of 
direct  and  positive  notice  to  the  bailor,  of  adverse 
holding,  before  the  statute  of  limitations  could  be  in- 
terposed as  a  bar  to  the  recovery  of  the  bailor,  has 
never  been  admitted  by  our  courts,  and  the  rule  of  our 
State  is  correctly  stated  in  Tu/mer  vs.  Oranger^  5 
Humph.,  347,  and  numerous  other  cases. 
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It  follows,  from  the  proposition  we  have  stated,  that 
the  charge  of  the  circuit  judge  was  not  erroneous 
against  the  plaintiff,  and  therefore  the  judgment  of  the 
circuit  court  is  affirmed. 


WiLLLUff  Bates  vs.  Allen  Watson. 


1.  Bkttino  on  Elections.  Action  to  recover  money  loaned  to  be  bet  on  am 
election.  Money  lent  and  applied  by  the  borrower  for  the  express  purpose 
of  accomplishing  an  illegal  object,  cannot  be  recovered,  and  the  test 
whether  a  demand  connected  with  an  illegal  transaction  can  be  enforced 
at  law,  is  whether  the  plaintiff  requires  any  aid  ftom  the  illegal  transaction 
to  establish  his  claim. 


2.  Illegal  Gontbact.  Subteguent  pronUee  bated  upon  or  growing  out  of  i 
A  new  contract  may  be  created,  which,  if  wholly  unconnected  with  the 
illegal  transaction,  and  founded  on  a  new  consideration,  will  be  valid,  al- 
though in  relation  to  a  matter  respecting  which  there  may  have  been  prior 
unlawful  transactions  between  the  parties ;  but  if  such  contract,  though  it 
purports  to  be  new,  grow  immediately  out  of,  or  be  connected  with  the 
illegal  transaction,  it  will  be  utterly  void. 

3.  Same.  8am€,  Moral  obligaiion.  Where  a  party  had  loaned  money  to  be 
bet  on  an  election,  and  upon  which  the  loanee  accordingly  bet  upon  such 
election,  and  afterwards  promised  to  repay  the  same,  and  the  loanor 
brings  his  action  npon  the  subsequent  promise,  to  recover  the  same,  it  Is 
not  sufficient  to  prove  such  promise,  but  it  must  be  shown  that  it  was  based 
upon  a  new  and  sulBcient  consideration.  It  is  now  well  established  that  a 
moral  obligation  is  not  a  sufficient  consideration  to  support  saeh  promiBe. 


VBOM  DB  KALB. 


This   action   of  assumpsit   was   brought   by   Watson 
against  Bates  in  the  circuit  court  of  DeKalb,  to  recover 
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a  sum  of  money  loaned  to  bet  on  the  presidential 
election  of  1848.  It  seems  that  Bates  lost  the  amount, 
and  it  was  paid  over  to  the  winning  party,  and  sub- 
sequently promised  "Watson  to  repay  the  same.  There 
is  some  proof  tending  to  show  a  partnership  between 
the  parties  in  the  bet,  and  other  proof  showing  that 
Bates  was  alone  interested  therein.  There  was  a  ver- 
dict and  judgment  for  Watson  in  the  court  below,  from 
which  Bates  appealed  in  error  to  this  court.  The  por- 
tion of  Judge  Goodall's  charge  excepted  to,  is  suffi- 
ciently quoted  in  the  opinion,  which  embodies  also  a 
sufficient  recital  of  the  facts. 

Pickett,  Fite,  Savage  and  Turkey  for  the  plaintiff 
in  error. 

JoBDAN  Stokes  and  M.  M.  Brien  for  the  defendant  in 
error. 

McKiNNEY,  J.,  delivered  the  opinion  of   the  court. 

This  was  an  action  of  assumpsit  in  the  circuit  court 
of  DeKalb,  brought  .  by  Watson  against  Bates.  The 
plaintiff  recovered  judgment  for  $443,  and  to  reverse 
this  judgment  an  appeal  in  error  has  been  prosecuted 
to  this  court. 

The  material  facts  of  the  case  are  these:  During 
the  pendency  of  the  Presidential  election  in  1848,  Bates 
made  a  wager  with,  one  Lancaster  on  the  result  of  the 
election.  Each  party  deposited  in  the  hands  of  the 
stakeholder  $400  in  money,  and  $154  in  cash  notes. 
"Watson  furnished  the  whole  of  the   money    and    notes 
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staked  by  Bates,  and  there  is  evidence  tending  to  estab- 
lish pretty  fully,  an  agreement  between  them  to  be 
jointly  interested  in  the  wager,  but  the  name  of  Wat- 
son was  not  to  be  used,  in  order  that  there  might  be 
"  but  one  fine  if  they  were  indicted."  Upon  the  result 
of  the  election  being  ascertained,  the  stakeholder  paid 
over  the  deposit  to  Lancaster,  the  winner.  Subse- 
quently to  the  loss  of  the  wager,  and  payment  of  the 
deposit  to  the  winner,  conversations  are  proved  between 
Watson  and  Bates  to  the  effect  that  the  former  claimed 
that  Bates  was  indebted  to  him  for  the  amount  of  the 
money  and  notes  lost  upon  the  wager,  and  that  Bates 
admitted  such  indebtedness,  and  promised  to  pay,  and 
his  failure  to  do  so  constitutes  the  foundation  of  the 
present  action.  The  error  relied  upon  is  in  the  charge 
of  the  court  to  the  jury ;  the  portion  of  the  charge 
excepted  to,  if  we  understand  it  correctly,  assumes  that 
if  Watson  (who  furnished  the  whole  amount  of  the 
deposite  made  by  Bates,)  was  jointly  interested  in  the 
wager,  and  Bates,  after  the  result  of  the  election  was 
ascertained,  directed  or  concurred  in  the  delivery  of  the 
deposite  to  the  winner,  by  the  stakeholder,  and,  after 
doing  so,  admitted  his  indebtedness  to  Watson,  "on 
account  of  the  money  so  paid  over  at  his  instance,  and 
agreed,  in  consideration  thereof,  to  pay  it,  then,  to  the 
extent  of  Bates'  interest  in  the  wager,  thus  discharged 
with  the  money  of  Watson,  at  the  instance  of  Bates, 
he.  Bates,  would  be  bound  to  Watson." 

Tliis  charge  is  somewhat  obscure  and  confused,  but 
we  suppose  the  meaning  is,  that  inasmuch  as  the  money 
paid  over  by  the  stakeholder,  in  discharge  of  Bated* 
part  of  the  loss,  was  to  be  regarded  as  the  money  of 
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Watson,  and  having  been  paid  over  after  the  wager  was 
determined,  by  the  express  or  implied  direction  of  Bates, 
the  subsequent  promise  by  him  would  amount  to  a  new 
contract.  If  this  be  a  correct  exposition  of  the  charge, 
it  involves  at  least  two  errors.  1.  In  such  an  ille- 
gal transaction  there  can  exist  no  legal  privity  or  rela- 
tion between  the  parties.  Wood  vs.  Owm,^  2  Swan's  Eep., 
146.  The  transaction,  therefore,  upon  the  proof  in  this 
record,  must  be  viewed  as  simply  a  loan  by  Watson 
to  Bates  for  the  express  purpose  of  being  applied  to 
an  illegal  object,  and  the  money  deposited  to  the  ex- 
tent of  Bates'  interest  in  the  matter,  must  be  treated 
as  his  money.  2.  There  was  no  new  consideration  to 
support  the  subsequent  promise;  the  promise  can  only 
be  referred  to  the  original  illegal  consideration. 

It  is  admitted  that  money  lent,  and  applied  by  the 
borrower  for  the  express  purpose  of  accomplishing  an 
illegal  object,  cannot  be  recovered.  And  the  test 
whether  a  demand  connected  with  an  illegal  transac- 
tion is  capable  of  being  enforced  at  law  is,  whether 
the  plaintiff  requires  any  aid  from  the  illegal  transac- 
tion to  establish  his  case.  Chitty  on  Con.,  (edition  of 
1848)  657. 

We  take  it  to  be  a  principle  of  law,  too  well  es- 
tablished to  be  now  called  in  question,  that  no  liabil- 
ity can  be  created  by  a  subsequent  promise,  where  no 
legal  obligation  ever  existed  previously,  unless  supported 
by  a  new  and  sufficient  consideration. 

It  is  unquestionably  true  that  a  new  contract  may 
be  created,  which,  if  wholly  unconnected  with  the  illegal 
transaction  and  founded  on  a  new  consideration,  will 
le  valid,  although  in    relation    to    a    matter    respecting 
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which  there  may  have  been  prior  unlawful  transactions 
between  parties.  11  "Wharton's  Eep.,  207.  But  if  the 
promise,  though  it  purports  to  be  a  new  contract,  grow 
immediately  out  of  or  be  connected  with  the  illegal 
transaction,  it  will  be  utterly  void.  And  it  is  not 
enough  to  show  merely  an  express  subsequent  promise; 
there  must  be  some  new  consideration,  legfCUy  sufficient 
in  itself,  to  support  such  promise. 

Indeed,  it  seems  to  be  now  established,  notwithstand- 
ing previous  decisions  to  the  contrary,  that  even  a  moral 
obligation  is  not  a  sufficient  consideration  to  support  a 
subsequent  promise.  See  note  to  Wennal  vs.  Adney^ 
3  B.  &  v.,  249,  11  Ad.  &  E.,  438,  8  Queen's  B.  Rep., 
483,  3  Pick.  R,  207,  9  Watts,  396.  In  the  present 
case  there  is  not  the  color  of  a  new  consideration.  The 
subsequent  promise  can  have  no  other  support  than  the 
original  loan,  and  that  being  illegal,  no  court  of  justice 
will  lend  its  aid  to  give  effect  to  such  promise. 

The  plaintiff's  action  must  therefore  fail.  Let  the 
judgment  be  reversed  and  a  new  trial  granted. 
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Ons  Pettee  vs.  The  Tenn.  Manufaotueing  Co. 

1.  Contract.  Claim  of  recoupment  of  daanagu  vhen  available.  To  entitle  a 
defendant  when  sued  npon  his  contract,  to  a  reduction  of  the  plaintiffs 
recovery  in  the  way  of  recoupment  of  damages  for  the  partial  failure  of 
the  plaintiff  to  perform  his  contract,  the  damages  he  claims  must  be  capa- 
ble of  computation  with  reasonable  certainty  and  precision,  and  such  as 
he  might  recover  in  a  cross  action  against  the  plaintiff. 

2.  Samb.  Same.  Ultutration  of  the  rule.  To  subject  mere  speculative  profits 
and  losses  of  interest  upon  capital,  when  claimed  by  the  defendant  in 
recoupment,  to  the  operation  of  the  rule,  they  should  be  shown  to  hav« 
been  within  the  contemplation  of  the  parties  when  the  agreement  was 
made,  and  should  be  stipulated  for  in  the  contract  itself.  The  rule  would 
be  otherwise  too  vague  and  indefinite;  unlimited  discretion  would  be  left 
to  the  jury.  Thus,  when  the  plaintiff,  a  machinist,  brought  his  action 
against  a  manufacturing  company  for  machinery  sold  and  delivered  to 
them,  and  the  defendants  claimed  a  recoupment  of  the  plaintiff's  recovery 
by  reason  of  his  failure  to  deliver  the  machinery  by  the  time  stipulated 
for  in  the  contract,  to  the  amount  that  they  would  have  realized  from  run- 
ning the  factory  during  the  delay  so  occasioned  by  the  non-delivery  of  the 
machinery,  and  for  their  losses  of  interest  upon  capital  paid  in  and  lying 
idle  during  said  delay ;  such  claims  being  for  merely  speculative  profits 
are  not  the  subjects  of  a  cross  action,  and  therefore  not  the  subjects  of  a 
recoupment. 


FROM  WILSON. 


Otis  Pettee  brought  his  action  of  assumpsit  in  the 
circuit  court  of  Wilson,  against  the  Tenn.  Manufacturing 
Company  for  a  balance  due  on  account  of  machinery 
furnished  them  for  their  cotton  factory  in  Lebanon.  The 
declaration  contains  three  counts;  one  upon  a  special 
contract  in  writing;  one  for  goods  sold  and  delivered, 
and  one  for  money  paid,  laid  out,  and  expended.  The 
defendants  plead  nan  assumpsit  and  payment,  with  leave 
to  give  any  matter  in  evidence  that  might  be  legally 
And   specially   pleaded.     At    the    January  Term,    1853 
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Judge  Davidson  presiding,  there  was  verdict  and  judg- 
ment for  the  plaintiff  for  $8,000,  the  balance  due  with- 
out interest.  From  this  judgment  both  parties  appealed. 
On  the  trial  below,  the  defendants  claimed  a  reduction 
of  the  plaintiff's  recovery  by  reason  of  the  delay  occa- 
sioned them  in  commencing  their  operations  by  the 
failure  of  the  plaintiff  to  deliver  the  machinery  at  the 
time  stipulated  for  in  the  contract,  and  also  for  their 
losses  of  interest  upon  the  amount  of  capital  paid  in, 
during  the  time  of  such  delay.  There  was  no  reversal 
asked  by  the  plaintiff's  counsel  in  this  court,  and  the 
case  was  argued  on  the  question  of  recoupment  as 
claimed  by  the  defendants.  The  portion  of  the  charge 
of  Judge  Davidbon  excepted  to  by  defendants,  is  given 
in  the  opinion. 

£.  H.  EwiNO,  Beady  and  Coos,  for  the  plaintiff. 

Jordan  Stokes  and  Guild,  for  the  defendants. 

F.  B.  Fogg,  Special  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  assumpsit  brought  by  Otis  Pettee 
against  the  Tennessee  Manufacturing  Company,  for  a 
balance  claimed  to  be  due  him  for  certain  machinerj 
famished  fbem  for  their  cotton  and  woollen  mills  in 
Lebanon,  lliere  are  three  counts  in  the  declaration,  one 
on  a  special  contract  in  writing,  made  the  8th  day  of 
September,  1847,  whereby  the  plaintiff  agreed  to  furnish 
the  defendants  with  certain  articles  of  machinery  speci- 
fied  in  the   agreement,  to  be  delivered,  one-third  on  or 
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before  the  first  day  of  February,  one-third  on  or  before 
the  first  of  March,  and  the  remainder  on  or  before  the 
first  of  April,  1848,  and  when  delivered  the  defendants 
were  to  pay  the  prices  stipulated  in  the  agreement,  in  a 
check  at  five  days'  sight  drawn  on  Philadelphia,  on 
receiving  notice  of  the  shipment  of  the  same  from  Bos- 
ton. In  this  count  of  the  declaration,  it  is  averred  that 
the  machinery  was  delivered  according  to  contract,  and 
that  the  value  thereof  was  thirty-seven  thousand,  one 
hundred  and  sixty-six  dollars  and  forty-five  cents,  of 
which  only  twenty-eight  thousand  five  hundred  dollars 
had  been  paid  to  him,  leaving  a  balance  due  him  of  eight 
thousand  six  hundred  and  sixty-six  dollars  and  forty-five 
cents,  which  the  defendants  refused  to  pay. 

The  second  count  is  for  machinery  sold  and  delivered, 
and  for  materials,  work,  and  labor,  &c.,  according  to  the 
account  annexed,  in  which  a  balance  was  claimed  by 
plaintiff  on  the  eighteenth  of  May,  1850,  of  nine  thou- 
sand one  hundred  and  forty-three  dollars  and  ten  cents. 
The  third  count  was  for  money  paid,  laid  out,  and 
expended. 

The  pleas  were  non-assumpsit  and  payment,  with 
leave  to  give  any  special  matter  in  evidence.  At  Janu- 
ary Term,  1853,  the  jury  found  a  verdict  in  faror  of  the 
plaintiff,  for  eight  thousand  dollars. 

The  machinery  was  not  delivered  according  to  con- 
tract, but  appears  to  have  been  delivered  from  the  26th 
of  May,  1848,  to  the  14th  of  May,  1849,  and  was 
received  by  defendants  in  parcels,  and  payments  were 
made  by  them  at  different  periods  from  Slst  of  May, 
1848,  to  April  25th,  1849,  amounting  in  the  whole  to 
twenty-eight  thousand  five  hundred  doUai's. 
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There  was  proof  tending  to   show  that  if  the  machin- 
ery had  been  delivered  agreeably  to  the  special  contract, 
that  the  mills  would  have  commenced   operations   in  the 
spring  of  1848,  and  that   the   profits  of  the   mill   might 
probably  have  been  to  a  large  amount,  and  that  the  cap- 
ital stock  was  called  in  from  the   stockholders   upon   the 
faith  of  the  compliance  with   the   contract  by  the  plain- 
tiff, much  sooner  than  it  otherwise  would  have  been,  and 
that  large  sums  were  lost  in   the   interest   on  their    cap* 
ital  invested.      It    was    also  proved  that  expenses  to  the 
amount  of  upwards    of  five   hundred   dollars,   had    been 
incurred  by  the  company  in  sending  a  special  messenger 
to  Massachusetts,  where   the  plaintiff  resided,  and  where 
the  machinery  was   made,  for   the  purpose  of  hastening 
the   plaintiff   in    the    delivery    of    the    machinery.      It 
appears,  however,  unnecessary  to  state   the  proof,  as  the 
cause   has   been    argued    in    this   court   upon  exceptions 
taken  to  a  portion  of  the  charge  of  the  honorable  circuit 
judge  to  the  jury,  and  a  refusal  to  grant  a  new  trial  for 
the  error  in  the  charge. 

The  court  below  charged  the  jury,  that  the  plaintiff 
could  not  recover  on  the  first  count,  in  the  declaration 
upon  the  special  contract,  because  it  was  conceded  that 
the  machinery  had  not  been  delivered  according  to  the 
terms  of  his  contract.  That  upon  the  other  counts  in 
the  declaration,  he  could  recover  the  reasonable  value  of 
the  machinery  or  benefit  conferred,  as  the  same  had 
been  received  and  enjoyed  by  the  defendants.  To  tliis 
part  of  the  charge  all  objections  were  waived. 

The  court  also  instructed  the  jury  as  follows:  "It  is 
insisted  strenuously  for  the  defendants,  that  upon  the 
whole    case   they  have  a  right    to  recoup  (as  the  phrase 
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is)  the  plamtifiB  recovery  to  the  extent  they  sustained 
damage  by  reason  of  the  fail  are  of  the  plaintiff  to  com- 
ply with  his  contract,  and  they  insist  first,  that  they 
can  abate  the  recovery  so  much  as  they  could  have 
made  by  running  the  factory  during  the  time  they 
alleged  they  were  delayed  by  the  failure  to  ship  the 
machinery;  and  secondly,  at  all  events,  to  the  extent  of 
the  capital  paid  in  and  drawing  interest.  But  the  court 
is  of  opinion  that  to  enable  the  defendant  to  maintain 
his  position,  the  claims  for  recoupment  ought  to  be  such 
that  the  defendants  could  maintain  a  cross  action  for  it 
against  the  plaintiff.  8uch  cross  action  will  not  lie  for 
"  delay  in  business  "  or  for  speculative  profits.  The  con- 
sequence is  that  in  the  opinion  of  the  court,  the  claim 
for  recoupment  of  damages  insisted  on,  falls  within  the 
principle  announced,  and  which  having  been  so  held  by 
the  supreme  court,  this  court  feels  bound  to  declare  as 
the  law,  and  to  hold  as  furnishing  no  such  defense  as  is 
made.  If,  therefore,  the  proof  shows  that  the  plaintiff 
failed  to  fulfill  the  special  contract,  if  such  failure  caused 
a  delay  in  business  or  delay  in  starting  the  operations  of 
the  factory,  and  if  the  profits  they  might  have  made  by 
running  it,  were  speculative  and  not  capable  of  being 
arrived  at  or  computed  with  reasonable  certainty  and 
precision,  then  the  claim  for  recoupment  or  reduction  of 
the  recovery  of  the  plaintiff  cannot  apply  to  that  case." 

To  this  part  of  the  charge,  the  defendants  excepted. 

It  is  settled  as  die  law   of  this  State,  by  the  case  of 

Porter  vs.  Wooda^  Stou^cer  <k  Co.,  8  Humph.  56,  that  after 

the  abandonment  of  a  special   agreement,   compensation 

for  partial  performance  may  be  recovered,  equal  to  and 

limited  by  the  value  and  extent  of  the  benefit  conferrfld 
26 
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Therefore,  the  defendant  is  entitled  to  abate  the  recovery 
of  the  plaintiff  by  the  damages  he  has  sustained  on 
account  of  the  non-performance  of  the  plaintiff's  portion 
of  the  agreement.  The  plaintiff  being  entitled  to  recover 
for  valuable  materials  furnished  or  beneficial  services 
rendered,  and  only  to  the  extent  of  the  benefit  conferred 
on  the  defendants,  the  latter  must  be  entitled  in  abate- 
ment, and  in  ascertaining  the  extent  of  such  benefit,  to 
such  damages  as  in  a  cross  action  he  ought  to  recover 
for  the  non-performance  by  the  other  of  his  portion  of 
the  agreement. 

In  5  Himiph.,  586,  Crouch  vs.  Miller^  it  is  de- 
cided that  recoupment  of  damages  is  allowed  the 
defendant  in  cases  where  the  plaintiff,  who  has  only 
partially  performed  his  portion  of  the  contract,  comes 
into  court  asking  compensation  for  such  partial  per- 
formance. 

In  8  Humph.,  678,  Fcmnmg  vs.  Vcmhook^  it  is  said 
by  the  court  that  the  doctrine  of  recoupment  is  applica- 
ble to  cases  where  there  has  been  a  special  contract, 
which  has  been  partially  executed,  but  not  according  to 
its  terms;  then  the  defendant  is  liable  to  the  plaintiff, 
not  upon  the  special  contract  which  he  has  failed  to 
execute,  but  upon  an  indebitatus  assumpsit  for  so  much 
as  the  defendant  may  be  found  ex  equo  et  honoy  to  pay 
for  the  partially  or  defectively  executed  contract,  and  in 
such  case,  in  order  to  ascertain  what  the  defendant  does, 
ex  equo  et  bono  really  owe,  he  shall  be  allowed  by  way 
of  recoupment,  such  damages  as  he  has  sustained  by  rea- 
son of  the  non-performance  of  the  contract  as  it  was 
entered  into  by  the  plaintiff,  and  which  he  could  recover 
by  a  cross  action. 
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These  principles  having  been  settled  by  our  highest 
judicial  tribunals,  it  seems  useless  to  discuss  the  question 
which  has  been  treated  at  large  by  Mr.  Sedgwick  in  his 
learned  treatise  on  the  measure  of  damages;  C.  17,  p. 
456  to  486,  where  all  the  cases  have  been  collected,  and 
where  he  expresses  the  opinion,  that  while  recoupment 
originally  merely  implied  a  deduction  from  the  plaintiff's 
demand  arising  from  payment  in  part  or  in  whole,  or 
from  recovery  or  some  analogous  fact,  it  is  now  under- 
stood to  embrace  counter-claims  of  the  defendant,  and  to 
be  in  short  a  kind  of  irregular  and  unliquidated  set  off 
which  has  crept  in  notwithstanding  the  vigorous  terms  of 
the  statute  of  set  off.  The  doctrmes  asserted  by  him  to 
have  been  adopted  in  the  courts  of  New-York  and  Mas- 
sachusetts, seem  to  be  approved  by  the  supreme  court  in 
Tennessee. 

It  follows  from  these  principles,  that  the  defendants 
could  give  in  evidence  in  abatement  of  the  sum  sought 
to  be  recovered  by  the  plaintiff,  whatever  damages  they 
could  have  recovered  in  a  cross  action  against  him. 
When  we  look  to  the  cases  and  elementary  writers,  we 
« find  the  general  rules  laid  down,  that  the  damage  to  be 
recovered  must  always  be  the  natural  and  proximate 
consequence  of  the  act  complained  of.  Greenl.  Ev.,  vol. 
2,  p.210.  Damages  for  breaches  of  contract  are  only 
those  which  are  incidental  to  and  directly  caused  by  the 
breach,  and  may  be  reasonably  supposed  to  have  entered 
into  the  contemplation  of  the  parties,  and  not  specula- 
tive profits,  or  accidental  or  consequential  losses ;  2  Kent's 
Com.,  480  note.  Although  this  is  a  general  rule  in  its 
application  to  particular  cases,  there  is  the  most  serious 
and  distressing  difficulty,  and  the  legal  and  natural  con- 
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sequence  of  an  act  or  the  natural  and  proximate  conse- 
quence cannot  easily  be  discerned.  It  must  be  left  for 
the  application  to  causes  as  may  arise  by  sound  and  dis- 
criminating minds.  There  are,  however,  some  cases 
which  show  that  an  allowance  of  damages,  upon  the 
basis  of  a  calculation  of  profits,  would  be  inadmissible. 
Such  profits  are  too  speculative  and  uncertaiu  to  make 
them  the  measure  of  damages.  In  the  case  of  Master- 
tan  vs.  The  Mayor  of  BrooJdyn^  7  Hill,  73,  Chief  Justice 
Nelson  says,  "It  is  a  very  easy  matter  to  figure  out 
large  profits  upon  paper,  but  it  will  be  found  that  these, 
in  a  great  majority  of  cases,  become  seriously  reduced 
when  subjected,  to  the  contingencies  and  hazards  incident 
to  actual  performance."  There  is  a  great  diflference 
between  the  actual  test  of  experience  and  speculative 
estimates  of  profits.  Judge  Story,  in  the  case  of  the 
schooner  Lively,  1  GaUison's  E.,  p.  314,  says,  "  an  allow- 
ance of  damages  upon  the  basis  of  a  calculation  of 
profits  is  inadmissible.  The  rule  would  be  in  the  highest 
degree  unfavorable  to  the  interests  of  the  community. 
The  subject  would  be  involved  in  utter  uncertainty.  It 
would  be  a  calculation  upon  conjectures  and  not  upon ' 
facta." 

In  the  case  of  Blcmchard  vs.  Sly,  4  Wendell,  p.  342, 
an  action  was  brought  for  the  price  of  a  steamboat.  The 
defendant  proved  that  part  of  the  machinery  was  unsound 
and  other  imperfections  existed,  by  which  considerable 
delay  was  caused,  and  claimed  to  deduct  from  the  con- 
tract price  of  the  boat,  not  only  the  sum  necessary  to 
remedy  the  actual  defects,  but  also  the  loss  of  profits 
upon  the  trips  that  might  have  been  run  during  the 
time  the  vessel  was  delayed  on  account  of  the  imperfec-  • 
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tions  in  the  construction,  having  proved  that  each  trip 
would  bring  one  hundred  dollars  nett  profits.  But  it  was 
disallowed.  This  last  case  is  referred  to  and  adopted  as 
law  by  our  supreme  court  in  the  case  in  3  Humph.,  62, 
before  cited,  and  our  court  there  says,  that  in  a  cross 
action  the  defendant  could  not  recover  damages  for 
delay  in  business  for  speculative  profits,  for  expenses 
incurred  in  various  trips  to  Cumberland  Furnace. 

In  regard  to  the  loss  of  interest  on  capital  stock 
called  in,  which  would  not  have  been  paid  had  not  the 
defendants  believed  that  plaintiff  would  have  complied 
with  his  contract,  we  do  not  see  in  the  records  any  satis- 
factory proof  that  such  loss  of  interest  had  been  sustained 
by  the  corporation,  and  if  there  were  proof,  we  do  not 
think  that  such  losses  would  fairly  be  considered  as  hav- 
ing been  in  the  contemplation  of  the  parties  at  the  time 
the  agreement  was  entered  into.  K  speculative  profits  j 
or  losses  of  interest  upon  capital  are  to  be  taken  into  j 
view  in  the  assessment  of  damages  they  should  be ' 
expressly  stipulated  for  in  the  contract  itself.  The  rule 
would  otherwise  be  too  vague  and  indefinite,  and  would 
have  no  reference  to  the  particular  thing  which  is  the 
object  of  the  contract,  and  unlimited  discretion  would  be 
left  to  the  jury.  The  jury  in  this  cause  have  allowed 
no  interest  to  the  plaintiff  for  nearly  three  years,  and 
have  deducted  near  seven  hundred  dollars  from  the 
amount  of  his  claim,  which  they  had  undoubted  right 
to  do. 

The  capital  stock  of  the  corporation  was  invested  in 
lands,  slaves,  buildings,  machinery  and  other  property, 
as  shown  by  the  record,  and  there  is  no  proof  that  any 
large  sums   of  money  belonging   to  the    corporation  lay 
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idle  or  were  uninvested,  or  for  what  time,  or  on  what  any 
interest  lost  could  be  calculated  by  the  jury.  It  is  proba- 
ble the  loss  of  interest  was  to  the  individual  stockholders, 
and  not  to  the  corporation  itself.  Upon  the  whole,  we 
think  there  is  no  error  in  the  record,  and  the  judgment 
will  be  affirmed. 


J.  L.  Deabmon  v8.  W.  Blackburn. 


Rkplevin.  When  the  action  does  not  lie.  The  action  of  replevin  cannot  be 
maintained  by  a  party  for  his  goods  taken  by  an  oflScer  under  process  of 
law,  where  such  party  is  defendant  in  the  process.  It  can  only  be  main- 
tained by  a  stranger  to  such  process.     Vide  Shaddon  vb,  Knoti,  2  8wm.  858. 


FROM  DE   KALB. 


The  plaintiff  in  error,  as  sheriff  of  DeKalb,  levied 
a  writ  in  replevin  upon  com  in  possession  of  the  de- 
fendant in  error,  at  the  suit  of  Matthew  Williams  and 
wife,  who  claimed  the  corn  as  rent  for  the  land  upon 
which  it  was  produced,  which  had  been  rented  to  the  de- 
fendant in  error  by  the  wife  of  said  Williams  dum 
sola.  The  levy  was  made  on  the  6th  November,  1851, 
upon  the  corn  standing  in  the  field  which  the  sheriff 
proceeded  to  gather  and  heap  together  in  the  field,  bat 
before  he  could  deliver   the  same,  it  was  taken  out  of . 
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his  possession  by  the  coroner  under  a  counter  writ  in 
replevin,  sued  out  by  the  defendant  in  error,  and  the 
sheriff  made  his  return  accordingly.  The  reasons  for 
the  cross  action  it  is  not  necessary  to  recite,  as  the 
case  turned  upon  its  validity  merely.  There  was  ver- 
dict and  judgment  in  the  circuit  court,  Judge  Kbcth 
presiding  by  interchange,  for  the  plaintiff  in  replevin, 
from  which  sheriff  Dearmon  appealed  in  error. 

CoLMB  and  Canteell  for  the  plaintiff  in  error. 

"W*.  M.  Wade  and  Savage,  for  the  defendant  in  error. 

Cabijthebs,  J.,    delivered    the  opinion  of  the    court. 

Dorathy  Grey  rented  a  tract  of  land  to  Blackburn 
for  1851,  at  two  barrels  of  com  per  acre  for  nineteen 
acres,  to  be  delivered  in  the  crib.  Before  the  rent 
became  due  she  married  Matthew  Williams.  On  the 
4th  of  November,  1851,  Williams  and  wife  commenced 
an  action  of  replevin  for  forty  barrels  of  com  against 
their  said  tenant  in  the  circuit  court  of  DeKalb.  The 
sheriff  Dearmon  under  said  process,  returns  that  he 
"took  the  com  described  in  this  writ,  but  before  I 
could  get  it  delivered  to  the  plaintiffs,  it  was  taken 
from  me  by  the  coroner  of  DeKalb."  On  the  6th  of 
November,  1851,  after  the  com  had  been  seized  on  the 
foimer  writ,  the  defendant  in  that  action,  the  present 
plaintiff,  Blackburn,  instituted  this  action  of  replevin 
against  the  sheriff  Dearmon,  and  the  corn  was  retaken 
by  the  coroner.  And  now  the  question  is,  can  this 
counter  action  of  replevin  be  sustained?      We  think  it 


892  NASHVILLE: 


J.  L.  Dearmon  m.  W.  Blackburn. 


cannot,  and  that  the  law  onght  to  have  been  so  charged 
by  his  Honor  the  Circuit  Judge. 

Replevin  was  originally  in  England  only  applied  as 
a  remedy  in  cashes  of  distress  for  rent,  and  is  so  con- 
fined yet  in  Virginia,  1  Rob.  Pr.,  408,  and  Mississippi, 
6  Howard,  279;  but  it  has  more  recently  been  con- 
sidered in  England  as  applicable  to  all  cases  of  wrong- 
ful detention  of  chattels.  2  Starkie's  Rep.,  288.  1 
Ohitty,  Qen.  Pr.,  811 ;  and  such  has  been  the  extent 
given  to  this  remedy  by  our  act  of  1846,  ch.  65,  as 
construed  by  this  court  in  a  case  decided  at  last  Term, 
and  to  be  reported  in  2  Swan. 

But  it  is  presumed  that  no  case  in  any  court  has 
gone  to  the  extent  demanded  in  this  case.  It  does 
not  lie  where  goods  are  taken  by  process  of  law  by 
the  parties  against  whom  the  process  issues,  but  only 
by  a  stranger  to  the  process,  whose  goods  are  taken. 
2  Greenleaf's  Ev.,  §  560.  8  Kent,  484  note.  Even 
the  right  of  a  stranger  is  limited  in  New  York  to 
goods  not  in  possession  of  the  judgment  debtor  at  the 
time  they  are  taken.      9  Oowan,  259. 

In  the  case  before  us,  the  goods  were  taken  into 
the  possession  of  the  .sheriff  by  process  of  law,  and 
this  action  of  replevin  instituted  against  him  by  the 
defendant  in  that  process.  If  this  could  be  allowed, 
then  the  sheriff  could  have  brought  replevin  against 
him  the  next  day.  This  mode  of  proceeding  cannot 
be  tolerated;  it  would  be  trifling  with  the  process  of 
the  law,  and  render  its  remedial  powers  utterly  nuga- 
tory, as  well  as  intolerably  oppressive. 

But  it  is  said  that  the  sheriff,  under  the  first  writ 
of  replevin,  seized  property   that  was  not  liable  to    be 
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taken  according  to  law,  viz:  corn  growing  in  the  field; 
and  further,  that  replevin  would  not  lie  for  rent  com 
not  delivered,  as  the  lessor  had  no  property  in  the  com 
until  it  was  gathered  and  delivered  to  him,  or  until 
he  had  obtained  a  judgment- on  his  claim  for  rent  and 
levied  his  execution  upon  it.  This  may  be  all  very 
trae,  yet  it  would  not  authoriKe  a  counter  replevin,  but 
might  be  relied  upon  in  defense  of  the  other  action, 
and  if  made  out  by  the  proof  would  be  sufficient  to 
defeat  it.  The  remedy  of  Blackbum  would  be  fully 
available  in  defense;  the  action  against  him,  and  a  new 
action  of  replevin  by  him  for  the  same  property,  was 
entirely  unnecessary  and  improper,  and  cannot  be  main- 
tained. The  Judge  should  have  so  instructed  the  jury, 
and  thus  defeated  the  action,  when  the  parties  would 
have  been  left  to  litigate  their  rights  on  the  first  action 
of  replevin  of  Williams  and  wife  against  Blackburn. 
Judgment  reversed. 
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Green  B.  Simpson  et  al.  vs,  William  S.  Smith  et  cd. 

1.  Will.  Constntction.  Supplying  words.  In  the  construction  of  a  will  all 
its  parts  are  to  be  construed  with  reference  to  each  other.  The  entire  in- 
strument, and  not  disjointed  parts  of  it  are  to  be  considered  in  ascertaining 
the  intention  of  the  testator,  an^  words  may  be  supplied  in  order  to  effect- 
uate his  intention  when  it  is  obvious  from  the  context. 

2.  Same.  Application  of  tlte  principle  that  words  may  be  supplied  in  a  will.  There 
must  be  connexion  by  grammatical  construction;  direct  words  of  reference, 
cr  by  the  declaration  of  some  common  purpose  between  distinct  bequests 
in  a  will,  to  justify  the  drawing  in  aid  the  special  terms  of  one  bequest  to 
construe  another.  And  this  is  so,  although  there  may  be  no  apparent 
reason  except  the  different  wording  of  the  clauses,  to  presume  that  the 
testator  had  a  different  purpose  in  view. 


FROM  FBANKLIK. 


This  bill  was  filed  by  the  complainants  in  chancery 
at  Winchester,  against  the  defendant  Smith,  as  executor 
and  trustee  under  the  will  of  William  Smith,  deceased, 
and  others,  asking  that  the  will  of  said  testator  be 
construed,  and  the  rights  of  the  complainants  stated  and 
declared.  The  clauses  of  said  will  Upon  which  the 
controversy  arose  are  fully  given  in  the  opinion  as  well 
as  the  question  at  issue  arising  thereon.  Cliancellor 
Ridley,  at  the  August  Term,  1853,  decreed  in  favor  of 
the  complainants,  from  which  the  defendants  appealed 
to  this   court. 

H.  L.  TuBNEY,  for    the  complainants. 

W.  E*  Venable,  Bright  and  Oolyab,  for  the  re- 
spondents. 
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McKiNNEY,  J.,  delivered   the  opinion  of   the  court. 

The  bill,  among  other  things,  asks  the  Chancellor  to 
construe  a  certain  bequest  contained  in  the  will  of 
William  Smith,  deceased,  and  to  declare  who  are  en- 
titled to  take  under  the  same. 

The  part  of  the  will  necessary  to  be  noticed  for 
the  purpose  of  presenting  the .  point  to  be  decided,  is 
as  follows: 

"The  property  that  I  die  possessed  with,  my  desire  is 
for  it  to  be  sold,  and  the  money  to  be  equally  divided 
among  such  of  my  children  as  I  shall  name,  viz :  Fanny 
Espridge,  an  equal  part;  Jane  Day's  children  an  equal 
part,  to  be  left  in  the  care  of  Wm.  S.  Smith,  to  let 
them  have  when  they  come  of  age,  or  marry  ;  John 
P.  Smith  I  give  an  equal  part;  Joanna  Houston's 
children  an  equal  part,  to  be  left  in  the  hands  of 
Wm.    S.  Smith;    Eliza    L.  Parks    an  equal   part,"   &c. 

The  testator  died  in  1829.  At  his  death  Joanna 
Houston  had  three  children  living,  and  five  were  bom 
aflierwards.  On  behalf  of  the  afterbom  children  it  is 
insisted  that  the  words  contained  in  the  preceding  be- 
quest to  Jane  Day's  children — ^viz:  "to  let  them  have 
when  they  come  of  age,  or  marry,"  ought  to  be  sup- 
plied in  the  bequest  to  Joanna  Houston's  children;  and 
the'  same  construction  and  legal  effect  be  given  to  the 
latter  as  to  the  former  bequest,  so  that  all  the  children 
of  Joanna  Houston,  bom  before  the  distribution  of  the 
fund,  may  be  let  in  to  share  equally  in  the  bequest. 
The  Chancellor  so  decreed.  Upon  authority  this  decree 
cannot  be  supported.       It  is  admitted  that  words  may 
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be  supplied  in  a  will  in  order  to  effectuate  the  obvious 
intention  as  collected  from  the  context.  It  is  also  con- 
ceded that  the  construction  of  the  will  is  to  be  made 
upon  the  entire  instrument  and  not  upon  disjointed 
parts  of  it;  and  consequently  all  its  parts  are  to  be 
construed  with  reference  to  each  other. 

But  the  authorities  lay  it  down,  that,  in  the  ap- 
plication of  the  principle  as  to  supplying  words  where 
there  is  no  connexion  by  grammatical  construction,  or 
direct  words  of  reference,  or  by  the  declaration  of  some 
common  purpose  between  distinct  bequests  in  a  will, 
this  principle  will  not  justify  the  drawing  in  aid  the 
special  terms  of  one  bequest  to  the  construction  of 
another,  although  in  its  general  terms  and  import,  simi- 
lar and  applicable  to  persons  standing  in  the  same 
degree  of  relationship  to  the  testator;  and  although  there 
is  no  apparent  reason,  other  than  the  different  wording 
of  the  clauses,  to  presume  that  the  testator  had  a  dif- 
ferent purpose  in  view.    2  Williams  on  Ex'rs,  929. 

"Words  csmnot  be  supplied  upon  mere  conjecture  in 
order  to  equalize  estates  created  by  several  and  inde- 
pendent devises  or  bequests  in  fitvor  of  persons  with 
respect  to  whom  the  testator  has  expressed  no  xmi- 
formity  of  purpose,  though  it  may  be  reasonably  con- 
jectured that  he  had  the  same  intention  as  to  all.  1 
Jarman  on  Wills,  432,  margin.  In  such  case,  in  the 
language  of  Lord  EUenborough,  the  more  natural  Con- 
clusion is,  that  as  his  expressions  are  varied  they  were 
altered  because  his  intention  in  both  cases  was  not  the 
same.      Id.  435. 

This  doctrine  needs  only  to  be  stated  in  the  explicit 
language  of  the  authorities  above  referred  to,  to  show 
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that  it  is  decisive  against  the    construction  of  the   be- 
quest declared  by  the  Chancellor. 
The  decree  will  be  reversed. 


Hbnby  TuBPDr  vs.  E.  D.  Williahs. 


Endorssbs.  Their  righU  ogatMt  prior  endorters,  A  second  endorser  of  a  bill 
of  exchange,  who  has  paid  the  debt  or  any  part  thereof,  under  legal  com- 
pulsion, may  recover  the  same  of  his  prior  endorser  in  an  action  of  as- 
sumpsit as  for  money  paid  to  defendant's  use,  and  is  not  obliged  to  resort 
to  his  remedy  on  the  bill. 


FROM  BEDFORD. 


Henry  Ttirpin  instituted  his  action  of  assumpsit  on 
the  16th  day  of  Ifovember^  1852,  against  Eobert  D. 
Williams,  in  the  circuit  court  of  Bedford,  and  filed  his 
declaration  at  the  following  April  Term  of  said  court, 
containing  four  counts.  The  first,  is  a  count  declaring 
upon  a  bill  of  exchange,  drawn  by  D.  M.  Ellis  on 
W.  J.  Ledyard,  payable  to  Eobert  D.  Williams,  and 
by  him  endorsed  to  the  plaintiff,  bearing  date  the  9th 
of  November,  1848,  and  due  at  four  months,  duly  pro- 
tested for  non-payment  March  13,  1849,  with  the  usual 
averments  of  protest  and  notice.     The  second  count  is 
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for  money  lent  and  advanced  hy  the  plaintiff  for  the 
defendant,  and  at  his  special  instance  and  request.  The 
third  is  a  count  for  money  paid,  laid  out  and  expended 
by  the  plaintiff  for  the  defendant,  and  at  his  special 
instance  and  request.  The  fourth  is  a  special  coimt 
in  assumpsit,  in  which  it  is  averred  that  the  Bank  of 
Tennessee  was  the  owner  of  a  certain  bill  of  exchange 
drawn  by  one  D.  M.  Ellis  for  the  sum  of  $750,  pay- 
able to  Robert  D.  Williams  and  endorsed  by  Robert 
D.  Williams,  to  the  plaintiff,  Henry  Turpin,'  and  by 
said  Henry  Turpin  to  Joshua  Hall,  and  by  Joshua  Hall 
to  the  Bank  of  Tennessee;  that  afterwards  said  bill  of 
exchange  was  sued  on  in  the  circuit  court  of  Bedford 
county  in  the  name  of  the  President  and  Directors 
of  the  Bank  of  Tennessee,  and  a  judgment  recovered 
against  said  Ellis,  Williams,  the  plaintiff  Turpin,  and 
Joshua  Hall,  in  December,  1849,  for  the  sum  of  $750, 
and  which  judgment  Henry  Turpin,  the  plaintiff,  sat- 
isfied on  the  27th  of  Aprils  1850,  at  the  special  instance 
and  request  of  Robert  D.  Williams,  the  prior  endorser 
of  the  said  Henry  Turpin,  out  of  his  own  means,  and 
which  said  Williams,  as  the  immediate  endorser  of  the 
plaintiff,  was  bound  to  pay  before  the  plaintiff,  and 
when  paid  by  the  plaintiff  the  said  defendant  became 
liable  to  pay  him  the  said  amount  when  demanded. 
The  defendant  plead  non  assumjmt  and  the  statute  of 
limitations  to  the  first  three  counts,  and  filed  a  demurrer 
to  the  fourth.  There  was  joinder  in  demurrer  and 
judgment,  Judge  Davidson  presiding,  on  the  demurrer, 
sustaining  the  same.  The  plaintiff  thereupon  entered 
a  nolle  prosequi  as  to  the  firet  three  counts,  and  appealed 
in  error  to  this  court  from  the  judgment  on  demurrer. 
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Ed.    Cooper,    for    the    plaintiff    in    error,    said : 

1.  The  question  presented  to  the  court  in  this  record 
is,  whether  a  subsequent  endorser  on  a  bill  of  exchange, 
who  has  been  sued  by  the  holder  of  the  bill,  jointly 
with  the  prior  endorsers  on  the  same  bill,  and  a  judg- 
ment recovered  against  them  all,  which  he  has  been 
compelled  by  execution  to  pay,  can  sustain  an  action 
for  money  paid,  against  either  one  of  the  prior  en- 
dorsers on  the  bill  of  exchange,  which  was  sued  on, 
and  particularly  his  own  immediate  endorser?  Now, 
this  is  a  question  of  authority;  and  upon  an  examina- 
tion of  them  I  think  that  the  Court  will  see  that  the 
Court  below  erred  in  sustaining  the  demurrer. 

2.  It  is  a  well  settled  principle  of  law,  recognized 
by  all  legal  minds,  that  where  the  plaintiff  has  been 
compelled  to  make  a  payment  of  the  defendant's  legal 
debt,  in  consequence  of  his  omission  or  neglect  to  dis- 
charge it,  the  law  infers  that  the  defendant  requested 
ihe  plaintiff  to  make  the  payment  for  him,  and  gives 
the  action  for  money  paid.  Story  on  Contracts,  let 
ed.,  p.  480,  §  474.  Chitty  on  Contracts,  pp.  594,  695. 
1  Chitty's  Pleading,  850,  851,  note. 

Now,  as  regards  the  plaintiff,  the  defendant  was 
imder  a  legal  obligation  to  take  up  the  bill  of  ex- 
change when  it  became  due,  when  it  was  ascertained 
that  the  drawer  and  the  defendant's  immediate  endorser 
had  failed  to  pay  it;  and  after  judgment  was  recov- 
ered against  the  defendant  and  the  plaintiff,  by  the 
Bank  of  Tennessee,  this  legal  liability,  on  the  part  of 
the  defendant  still  existed,  and  was  binding  upon  him. 
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It  is  not  questioned  that  the  plaintiff  has  paid  and 
satisfied  a  judgment  against  the  defendant  and  himself, 
which  the  defendant  was  primarily  liable  to  pay,  and 
which  the  defendant  ought  to  have  paid ;  but  it  is 
urged  on  the  part  of  the  defendant  that  the  suit  should 
have  been  brought  by  the  plaintiff  on  the  bill  of  ex- 
change, the  plaintiff  having  paid  off  the  entire  judg- 
ment. But  we  can  see  no  force  in  the  views  thus 
presented  against  the  weight  of  authority  sustaining  the 
position  which  we  have  taken.  Nor  are  we  without 
express  authority  on  the  very  question  now  under  dis- 
cussion; cases  which  have  been  decided  under  a  simi- 
lar statement  of  facts,  and  by  courts  of  acknowledged 
ability:  1st.  The  case  of  JBuUer  ys.  Wright^  20  Johns- 
B.,  367,  is  the  first  adjudication  on  this  subject,  and 
which  fully  sustains  the  declaration  in  this  case.  2nd. 
The  same  case  of  BvUer  vs.  Wright^  came  again  before 
the  Supreme  Court  of  New  York,  and  is  reported  in  2 
Wendell,  369,  where  the  former  case  is  expressly  re- 
cognized as  good  law.  See  also,  Oregory  vs.  JSttmetty  2 
Wendell,  891.  3rd.  Once  more  did  the  case  of  Bvder 
vs.  WrigM^  go  before  the  Supreme  Court  of  New  York, 
when  the  Coiirt  re-aflSrmed  its  former  decisions,  with 
additional  arguments;  6  Wendell,  284r-290;  where  the 
Court  uses  the  following  very  clear  and  explicit  lan- 
guage: "The  action  on  the  money  counts  are  resorted 
to  as  substitutes  for  bills  in  chancery,  and  ought  to  be 
encouraged  whenever  the  plaintiff  seeks  to  recover  of 
the  defendant  a  sum  of  money  which  the  plaintiff  has 
been  compelled  to  pay  for  his  benefit."  4th.  But  we 
refer  the  Court  to  the  case  of  PcvmaL  vs.  Ferrard^  4 
Barnwell  &  Cresswell,  439;    which   is   referred   to  and 


DECEMBER  TERM,  1863.  401 


Henry  Turpin  m.  R.  D.  WiUiame. 


approved  bj  the  Supreme  Coturt  of  New  York,  as  de- 
ciding the  verj  question  now  under  discuseion;  and 
in  which  case  Lord  Tenterden,  C.  J.,  said:  "That  the 
plaintiff  was  entitled  to  recover  upon  the  general  prin- 
ciple that  one  man  who  is  compelled  to  pay  monej 
which  another  is  bound  bj  law  to  pay,  is  entitled  to 
be  re-imbursed  by  the  latter;  and  that  money  paid 
under  such  circumstances  is  money  paid  to  the  use  of 
the  person  who  is  so  bound  to  pay  it."  Ghitty  on 
Contracts,  595,  596,  n.  r.,  68.  Bleaden  vs.  Charles^ 
7  Bing,  246.  Jenkma  vs.  Tucker^  1  H.  Black.,  90.  Ode 
vs.  CtcBhinffy  8  Pick  Rep.,  48.  Rodman  vs.  ffedden,  10 
Wendell,  498. 

Against  these  authorities  the  defendants  rely  on  an 
obiter  dictum  of  the  Chancellor  in  6  Wendell,  290, 
where  he  states:  "That  if  the  plaintiff  had  been  the 
legal  owner  of  the  whole  of  the  note  at  the  time  the 
suit  was  commenced,  so  as  to  have  been  in  a  situation 
to  strike  out  the  subsequent  endorsements  and  recover 
against  the  prior  endorser  in  the  usual  manner,  by  a 
special  count  on  the  note  itself,  that  the  action  for 
money  paid  could  not  be  sustained."  Why?  No  reason 
is  given  by  the  judge,  nor  can  a  su£Scient  reason  be 
found  to  sustain  the  distinction  here  attempted  to  be 
made. 

The  action  is  founded  expressly  upon  the  ground 
that  the  plaintiff  has  been  compelled  by  law  to  pay  the 
money  sued  for,  when  the  defendant  was  primarily  and 
legally  entitled  to  pay  it  before- the  plaintiff.  Besides, 
how  could  the  plaintiff  in  this  case  have  obtained  the 
bill  of  exchange?  And  if  he  could  obtain  it,  what 
right  would    he  have  to  strike  out   the  subsequent  en- 


402  NASHVILLE: 


Henry  Tarpin  v.  R.  D.  Williams. 


dorsements,  80  as  to  rest  the  title  in  the  plaintiff;  or 
even  if  he  could  do  bo,  and  thereby  authorize  the 
plaintiff  to  sue  on  the  bill  of  exchange,  does  that 
destroy  the  plaintiff's  right  to  recover  in  an  action  for 
money  paid  ? 

At  the  time  the  plaintiff  paid  the  money  there  was 
an  existing  judgment  against  the  defendant  and  the 
plaintiff,  which  the  defendant  was  legally  bound  to  pay. 
He  was  also  primarily  liable  to  pay  it  before  the  plaintiff, 
but  the  plaintiff  paid  the  money.  Now,  has  he  not  the 
right,  under  law,  to  recover  the  amount  thus  paid?  ff 
he  has,  when  did  his  right  of  action  accrue?  Eiokmom 
vs.  Sea/rcy^  9  Terger,  47-51.  Marshcile  vs.  Hudson^  9 
Terger,  57-64. 

The  Court  can  readily  see  why  the  defendant  insists 
that  the  plaintiff  should  sue  on  the  "bill  of  exchange.'' 
It  fell  due  on  the  12th  March,  1849,  and  this  suit  was 
brought  on  the  16th  November,  1852,  and  the  defendant 
pleads  to  a  suit  on  the  bill,  "the  statute  of  limitations." 

Having  the  choice  of  remedies,  the  plaintiff  elects 
one  that  is  not  barred.  Li  doing  so  he  only  desires 
to  protect  himself;  not  to  injure  the  defendant.  With 
his  money  he  has,  under  the  compulsion  of  the  law, 
paid  the  defendant's  debts;  and  he  asks  to  recover 
his  own? 

R.  B.  Davidson,  for  the  defendant  in  error. 

The  only  question  in  this  case  is,  whether  an  endorser 
who  has  paid  the  full  amount  of  a  bill  of  exchange  to 
the  holder  under  legal  process,  can  maintain  assumpsit 
for  money  paid  to  the  use  of  a  prior  endorser. 
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The  subject  has  been  very  fully  discussed  in  New 
York,  in  the  case  of  BuUer  vs.  Wright^  first  tried  in 
the  supreme  court  of  the  State  and  reported  in  20 
Johnson,  367;  and  on  appeal  to  the  supreme  court  of 
errors  reported  in  6  Wendell,  284.  In  both  courts  it 
was  held  that  the  defendant  and  the  plaintiff  having 
endorsed  a  note  to  a  bank,  which  was  protested  for 
non-payment,  and  the  bank  having  recovered  judgment 
against  the  plaintiff  as  second  endorser,  and  he  having 
paid  part  of  the  judgment;  though  the  plaintiff  could 
not  maintain  an  action  on  the  note,  as  it  had  not 
been  fully  paid,  and  was  the  property  of  the  bank; 
yet,  that  he  might  sustain  an  action  against  the  de- 
fendant, and  recover  the  money  paid  by  him,  on  the 
count  for  money  paid  for  the  defendant  at  his  request. 
But  in  the  supreme  court  of  errors  the  Court  unani- 
mously held,  that  where  the  plaintiff  had  paid  the 
whole  amount  of  the  note  and  taken  it  up,  so  that  he 
might  maintain  an  action  directly  on  the  note,  the  suit 
on  the  money  counts  could  not  be  sustained. 

Where  the  payee  and  endorser  of  a  promissory  note, 
who  endorsed  it  for  the  accommodation  of  the  maker, 
and  without  any  consideration  between  them,  and  who 
afterwards  was  compelled  to  pay  the  amount  to  the 
holder,  it  was  held  he  cannot  recover  from  the  maker 
on  any  of  the  money  counts  in  indebitatus  assumpsit^ 
but  must  sue  on  the  note;  and  that  the  statute  of 
limitations  runs  from  the  time  the  note  fell  due;  not 
from  the  time  the  endorser  paid  it.  Angel  on  Limi- 
tation, p.  100,  citing  Kennedy  vs.  CarperUer^  2  Wharton's 
(Penn.)  R.,  344;  and  referring  to  Eoyt  vs.  Beed^  2 
Black.  (Ind.)  R.,  869. 
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ToTTEN,    J.,    delivered    the    opinion  of   the    court. 

The  defendant,  as  first  endorser  of  the  bill,  was 
liable  to  pay  the  money ;  and  the  plaintiff,  who  is 
second  endorser,  having  been  compelled  by  law  to  pay 
it  when  the  defendant  was  liable  to  pay,  the  law  will 
imply  a  promise  on  the  part  of  the  latter  to  repay  the 
money.  "For  it  is  general  principle,  that  a  man  who 
pays  tlie  debt  of  another  by  compulsion,  may  recover 
from  him  the  amount  of  the  debt  so  paid." 

It  is  said  that  the  plaintiff,  by  making  this  pay- 
ment, was  only  remitted  to  his  remedy  upon  the  bill; 
but,  we  do  not  think  so.  It  is  true,  he  might  take 
up  the  bill,  erase  his  own  endorsement,  and  institute  a 
suit  upon  it,  but  is  not  compelled  to  adopt  this  remedy. 
He  may  sue  for  money  paid  to  defendant's  use.  In 
Poronal  vs.  Ferrand^  6  Bam.  &  Ores.,  439,  a  similar 
case,  Holroyd,  J.,  says:  "I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover  in  this  action  upon  the 
same  principle  upon  which  a  surety  is  entitled  to  re- 
cover money  from  his  principal. 

"I  think  that  a  party  is  not  bound  to  resort  to  the 
original  engagement  unless  it  be  by  deed,  but  that  he 
may,  at  his  election,  found  his  action  upon  the  original 
engagement,  or  bring  indebitatus  assumpsit  for  money 
paid." 

We  think  this  is  a  sound  principle,  and  that  it  will 
apply  as  well  where  the  whole  amourU  due  on  the 
original   engagement  is  paid,  a^  a  part  of  it. 

We  can  see  no  reason  or  principle  for  a  distinction 
founded  on  that  circumstance.  Chitty  on  Contracts,  513. 
Bayless  on  Bills,  274. 


r 
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Let  the    judgment   be  reversed,  and   the  cause   be 
remanded. 

Judgment   reversed. 


John  A.  Reviee  vs.  Robebt  H.  Hill. 

Notes  won  at  oamino.  In  the  hand»  of  attiffnee  teUh  notice.  A  party  losing 
notes  at  any  onlawftil  game  may  recover  the  same,  or  their  Talae,  in  the 
hands  of  the  assignee  of  the  winner,  who  has  notioe  of  the  defect  in  the 
winner's  title,  if  the  action  be  brought  within  ninety  days  from  the  time  of 
inch  loss. 


FiUHf  MAtlRT. 


This  was  an  action  of  trover,  brought  by  the  plaintiff 
against  the  defendant  for  the  conversion  of  certain  prom- 
issory notes  which  one  Holcombe  had  won  from  the 
plaintiff  in  a  certain  game  of  cards,  and  which  said 
Holcombe  had  assigned  to  the  defendant  in  error,  who 
had  full  notice  of  the  manner  in  which  Holcombe  had 
obtained  them.  The  suit  was  instituted  within  a  day 
or  two  after  the  loss,  in  the  circuit  court  .of  Maury^ 
where  there  was  verdict  and  judgment  for  the  defendant, 
Judge  Mabtin  presiding,  from  which  the  plaintiff  ap- 
pealed in  error. 

Payne  and  Gaunt,  for  the  plaintiff. 

M.  S.  Fbiebson,  for  the  defendant. 
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ToTTEN,  J.,   delivered  the  opinion  of  the  court. 

Trover  for  the  conversion  of  notes  and  securities  for 
money. 

These  notes  and  securities  were  won  from  plaintiff 
by  Thomas  Holcombe  in  an  unlawful  game  of  cards. 
They  were  assigned  by  the  plaintiff  to  Holcombe,  and 
by  him  to  the  defendant,  who  had  full  knowledge  that 
they  had  been  won  at  said  unlawful  game ;  and  they 
were  taken  by  him  to  secure  an  existing  debt. 

His  Honor,  the  circuit  judge,  instructed  the  jury 
that  the  action  could  not  be  maintained,  as  the  de- 
fendant was  hot  the  wvrmer  of   the  notes. 

Li  this  we  think  there  is  error.  It  is  true,  that 
the  act  of  1799,  ch.  8,  §  4,  provides  in  terms  for  an 
action  against  the  winner  to  recover  money  or  goods 
lost  at  play.  But  if  he  deliver  the  money  or  goods 
to  another,  who  has  notice  of  the  defect  in  his  title, 
such  person  stands  in  the  place  of  the  winner,  and  can 
have  no  better  title.  This  is  true  in  other  cases  where 
an  assignee  or  purchaser  has  notice  of  a  defective  title. 
He  holds  subject  to  the  claim  of  the  rightful  owner. 
In  a  case  like  this  the  rule  applies  with  peculiar  force, 
as  a  different  construction  would,  in  a  great  measure, 
defeat  the  object  and  policy  of  the  law. 

Let  the  judgment  be  reversed  and  the  cause  be 
remanded. 
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Abohibald  Quablks  vs.  The  State. 

1.  HoMioiDK.  Maliee,  Malice  cannot  be  inferred  flrom  the  deadly  intent 
merely,  for  that  may  exist  in  a  case  of  self  defense,  as  where  one  from  ev- 
ident necessity  wilfully  kills  another  to  save  his  own  life  ;  much  less  can 
malice  be  Inferred  where  the  intent  to  kill  is  produced  by  anger,  for  if  that 
were  sudden  and  upon  reasonable  provocation,  the  killing  would  not  be 
murder/ 

2.  Same.  InterUum,  Where  one  person  kills  another,  the  presumption  arises 
that  the  intention  accorded  with  the  act,  but  if  the  intention  and  act  were 
the  result  of  impulse  and  passion,  excited  upon  sudden  and  adequate  pro- 
vocation, the  idea  of  malice  is  repelled,  and  the  killing  is  only  manslaugh- 
ter. We  are  not  to  suppose  that  a  person  thus  excited  is  deprived  of  all 
reason,  so  as  to  be  incapable  of  purpose  or  Intention.  That  is  not  the 
state  of  mind.  But  being  greatly  excited  upon  a  sufficient  cause  he  is 
impelled  by  a  sudden  motive  of  revenge  to  do  the  act,  and  that  excludes 
the  idea  of  malice. 

3.  Same.  A  prisoner  arraigned  on  a  charge  of  murder  is  entitled  to  a  cor- 
rect and  distinct  exposition  of  the  law  as  to  the  several  grades  of  offence 
involved  in  said  charge,  and  it  is  not  always  safe  to  speculate  as  to  the 
effect  of  an  error  in  this  respect,  or  to  assume  that  the  prisoner  was  not 
injured  thereby. 


FROM   OVBRTON. 


The  plaintiff  in  error  was  indicted  in  the  circuit 
court  of  Overton,  for  the  murder  of  Benj.  B.  Ray. 
At  the  February  Term,  1853,  he  was  tried  and  con- 
victed of  voluntary  manslaughter,  and  sentenced  and 
adjudged  to  eight  years  imprisonment  in  the  peniten- 
tiary. The  facts  and  the  charge  of  the  court  are  given 
in  the  opinion.  A  motion  for  a  new  trial  being  over- 
ruled, he  appealed  in    error  to  this  court. 

Gakdenhibb  for  the  prisoner. 

Swan,  Attorney  General,  and  Swope  for  the  State. 
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ToTTEN,    J.,    delivered    the    opinion    of   the    court. 

The  prisoner  was  charged  by  indictment  in  the  cir- 
cuit court  of  Overton,  with  the  murder  of  Benj.  B. 
Ray.  He  was  acquitted  of  the  murder,  was  convicted 
of  manslaughter,  and  sentenced  to  imprisonment  in  the 
Penitentiary  for  eight  years. 

From  the  judgment  therein,  he  appealed  in  error  to 
this  court. 

It  appears  that  the  prisoner  and  Ray,  the  deceased, 
resided  a  mile  apart ;  each  of  them  desired  to  purchase 
a  tract  of  land  that  lay  between  them;  prisoner  be- 
came the  purchaser,  at  which  Ray  became  deeply 
offended.  He  made  frequent  threats  against  the  pri- 
soner; threatened  to  whip  him,  to  make  him  take  the 
cliffs;  that  he  would  have  the  land  or  have  blood. 
Ray,  when  sober,  was  peaceable,  but  was  of  quick 
temper,  determined  courage,  overbearing  disposition,  and 
great  physical  strength.  He  sometimes  carried  weapons; 
had  a  bowie-knife  and  revolver,  but  was  never  known 
to  use  them. 

On  the  contrary,  it  appears  that  the  prisoner,  though 
of  good  size,  is  of  weak  and  feeble  health ;  affected  by 
a  disease  in  the  back  and  otherwise ;  that  he  is  of  pacific 
disposition,  and  had  at  a  former  time  passively  yielded, 
at  his  own  house,  to  the  turbulence  and  abuse  of  Ray. 
Ray's  threats  and  character  were  well  known  to  the 
prisoner.  On  the  day  of  the  last  Presidential  election, 
the  prisoner,  in  order  to  avoid  Ray,  did  not  go  where 
he  and  Ray  usually  voted,  but  started  to  a  ballot  box 
in  another  district.  He  called  at  Hampton's  on  busi- 
ness ;    Ray  came  in,  was  spoken  to  civilly  by  the   pri- 
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soner,  who  immediately  left  the  house.  He  was  pnr- 
sned  by  Raj,  who  denounced  him,  and  struck  him 
three  blows  with  his  fist,  when  the  prisoner  stabbed 
him  in  the  side  with  a  knife,  and  of  this  wound  Ray 
died  the  third  day  thereafter.  Such  is  the  general 
character  of  the  case. 

His  Honor,  the  Circuit  Judge,  instructed  the  jury 
in  these  words:  '^K  the  defendant  struck  the  deceased 
the  blow  with  the  knife,  with  a  deadly  intent  produced 
by  anger,  the  killing  would  be  murder  in  the  second 
degree.  But  if  the  defendant  was  leaving  the  deceased, 
and  was  by  him  accosted,  and  the  deceased  commenced 
inflicting  blows  upon  him,  the  defendant,  and  excited 
by  sudden  heat,  and  without  intending  to  take  life,  he 
stabbed  the  deceased,  of  which  he  died,  such  killing 
would  be  manslaughter." 

This  instruction  is  erroneous.  If  the  prisoner  used 
the  knife  "with  deadly  intent  produced  by  anger,"  the 
homicide  is  not  murder,  for  it  wants  the  element  of 
malice.  We  are  not  to  infer  malice  from  the  "  deadly 
intent"  merely,  for  that  may  exist  in  a  case  of  self- 
defense,  asw  here  one,  from  evident  necessity,  wilfully 
kills  another  to  save  his  own  life.  Much  less  can  we 
infer  it  where  the  "intent  is  produced  by  anger,"  for 
if  that  were  sudden  and  upon  reasonable  provocation, 
the  killing  would  not  be  murder.  And  so,  in  reference 
to  manslaughter  the  same  idea  prevails  in  the  charge ; 
that  is,  that  the  killing  would  not  be  this  offense  if 
the  prisoner  "intended  to  take  life,"  though  it  be  on 
sudden  impulse  and  passion  excited  iipon  reasonable  pro- 
vocation. But  manslaughter  may  be  voluntary,  as 
where,  upon  a  sudden  quarrel  two    persons    fight,    and 
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one  of  them  kills  the  other.  We  are  to  presume  that 
the  intention  accorded  with  the  act;  but  if  the  inten- 
tion and  act  were  the  result  of  impulse  and  passion, 
excited  upon  sudden  and  adequate  provocation,  the  idea 
of  malice  is  repelled,  and  the  killing  is  only  man- 
slaughter. We  are  not  to  suppose  that  a  person  thus 
excited  is  deprived  of  all  reason,  so  as  to  be  incapable 
of  purpose  or  intention.  That  is  not  the  state  of  the 
mind;  but  being  greatly  excited  upon  sufficient  cause, 
he  is  impelled  by  a  sudden  motive  of  revenge,  and  that 
excludes  the  idea  of  malice.  The  judge  next  proceeds 
to  instruct  the  jury  upon  the  rights  of  self-defense,  not 
material  to  be  here  noticed;  but  in  view  of  the  whole 
case,  we  must  say  that  we  are  not  satisfied  with  its 
result.  There  is  no  question,  but  that  it  is  a  case  of 
manslaughter  or  self-defense,  and  we  are  to  infer  from 
the  charge  and  the  verdict,  that  the  jury  were  of  the 
opinion  that  the  prisoner  did  not  intend  the  death  of 
his  assailant,  but  a  less  injury.  We  cannot  say  that 
the  error  we  have  noticed  had  no  injurious  influence 
upon  the  verdict,  either  as  to  the  guilt  or  the  degree 
of  punishm3nt.  It  is  not  always  safe  to  speculate  aa 
to  the  effect  of  such  errors,  and  to  assume  that  the 
accused  was  not  injured  by  them.  He  was  entitled  to 
a  correct  and  distinct  exposition  of  the  law  as  to  man- 
slaughter and  self-defense,  and  the  proper  distinctions 
which  apply  to   those  offenses. 

As  to  the  facts,  they  present  a  strong  case  of  un- 
provoked wrong  and  violence  upon  the  person  of  the 
prisoner,  and  leave  the  mind  in  doubt  whether  he  was 
not  justified  in  repelling  the  attack  in  the  only  manner 
which    seemed  to  be  in  his  power.      We  think  it  proper 
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that  the  case  be  again  submitted  to  a  jury,  and  we  do 
so  without  comment  upon  the  evidence.  Let  the  judg- 
ment be  reversed  and  the  prisoner  be  remanded  for 
another  trial. 

Judgment  reversed. 


Baldwin  vs.  The  State. 


1.  bmiOTHKNT.  Larceny.  DueriptUm  of  Bank  Notes,  A  description  of  bank 
notes  in  an  indictment  for  larccnj,  as  one  bank  bill  on  the  Bank  of  Ten- 
nesseci  of  the  denomination  of  ten  dollars,  and  of  the  valae  of  ten  dollars, 
and  one  bank  bill  on  the  Planters'  Bank  in  Tennessee,  of  the  denomina- 
tion of  ten  dollars,  and  of  the  value  of  ten  dollars,  is  a  sufficient  descrip- 
tion. 

2.EyiDBN'CB.  Identity  of  Stolen  Bank  Note.  Where  the  indictment  for  lar- 
ceny, charged  a  bank  bill  the  article  stolen,  as  a  bank  note  of  three  several 
bank's  of  Tennessee,  and  the  owner  could  only  prove  that  it  was  on  one  of 
the  three  banks  named  ;  and  the  prisoner  confessed  his  guilt  as  charged, 
and  that  he  had  passed  a  Tennessee  bank  note  of  the  denomination  stated 
soon  after  the  felony :  Heldf  thet  the  jury  were  well  warranted  in  the  con- 
viction of  the  prisoner,  and  in  the  conclusion  that  the  bank  note  passed  by 
the  prisoner,  was  the  same  lost  by  the  prosecutor. 


FROM  JACKSON. 


The  plaintiff  in  error,  was  indicted  and  convicted  at 
the  November  Term,  1853,  of  the  circuit  court  of  Jack- 
son, for  the  larceny  of  a  bank  note.  The  indictment  in 
a  single  count  describes  the  bank  note  as  "  one  bank  bill 
on  the  Bank   of  Tennessee,   of  the  denomination  of  ten 
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dollare,  and  of  the  value  of  ten  dollars,  one  ten  dollar 
bank  note  of  the  value  of  ten  dollars,  one  bank  note  on 
the  Union  bank  in  Tennessee,  of  the  denomination  of  ten 
dollars,  and  of  the  value  of  ten  dollars,  and  one  bank 
bill  on  the  Planters'  Bank  in  Tennessee,  of  the  denomi- 
nation of  ten  dollars,  and  of  the  value  of  ten  dollars." 
The  material  facts  proved  at  the  trial,  are  stated  in  the 
opinion.  The  prisoner  moved  for  a  new  trial  and  in 
arrest  of  judgment,  which  being  overruled  by  the  court. 
Judge  GJooDALL  presiding,  he  appealed  in  error  to  this 
court. 

Gaedenhibe,  for  the  prisoner. 

There  are  in  eflfect  four  counts  in  the  indictment,  the 
first,  third  and  fourth  of  which  are  clearly  not  sus- 
tained by  the  proof.  They  contain  matter  essentially 
descriptive  of  the  bills  supposed  to  have  been  stolen,  and 
the  proof  must  correspond  with  the  allegations.  1  Greenl. 
Ev.,  §  56,  58.  2  Eussell  on  Crimes,  106-7.  Wharton's 
Or.  Law.  p.  127-8. 

2.  Tlie  second  count  is  clearly  bad,  because  it  char- 
ges no  fact  or  circumstance,  which  identifies  the  thing 
stolen.  Every  fact  necessary  to  be  proved,  and  which 
is  essential  to  conviction,  must  be  alleged  in  the  indict- 
ment, and  there  must  be  some  evidence  of  identity;  to 
prove  the  chattels  to  be  of  the  same  kind  will  not  do. 
2  Russell  on  Crimes,  p.  126.    Eoscoe's  Cr.  Ev.,  p.  63. 

3.  Lost  property  is  not  the  subject  of  larceny.  M. 
&  r.  R„  p.  — .    2  Eussell,  p.  11-12. 

4.  The  thing  must  be  proven  of  some  value.  2  Eus- 
sell, 125.    Eoscoe's  Cr.  Ev.,  p.  63. 
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5.  It  niTist  be  proved  genuine.  8  Oreenl.  Ev.,  p.  — . 
Wharton's  Cr.  Law,  p.  128. 

6.  Confessions,  to  be  received,  must  neither  be  influ- 
enced by  hope  or  fear.  His  confessions  were  after 
inducements  were  offered  by  the  prosecutor,  which  doubt- 
less influenced  him  at  the  time.  Such  evidence  ought 
to  be  received  with  great  caution.  For  besides  other 
considerations,  it  should  be  recollected,  that  the  mind  of 
the  prisoner  himself,  is  oppressed  by  the  calamity  of  his 
situation,  and  that  he  is  often  influenced  by  motives  of 
hope  or  fear  to  make  an  untrue  confession.  1  Greenl. 
Ev.,  §  214.     Boom's  case,  Vermont,  1819,  7J.,  note  2. 

A  confession  without  proof  of  the  eorpu%  ddict%  is 
not  sufficient.  1  Greenl.  Ev.,  §  217.  If  the  note  was 
lost,  it  was  not  the  subject  of  larceny.  If  it  was  not, 
then  the  proof  does  not  show  it  to  be  genuine  or  of  any 
value,  and  the  body  of  the  offence  cannot  be  shown 
without  them.    See  Tyner  vs.  The  StoOe^  6  H.,  883,  385. 

John  P.  Mubeat,  for  the  prisoner. 

This  is  an  indictment  against  defendant  for  larceny, 
there  is  to  the  indictment  four  allegations :  First,  for 
stealing  a  ten  dollar  bank  note  on  the  Bank  of  Ten- 
nessee; second,  for  stealing  a  ten  dollar  bank  note, 
of  the  value  of  ten  dollars ;  third,  for  stealing  a  ten 
dollar  bank  note  of  the  Union  Bank;  fourth,  of  the 
Planters'  Bank. 

The  evidence  does  not  sustain  the  first,  third  and 
fourth  allegation.  We  contend  that  the  second  allegation 
is  an  insufficient  description  of  the  subject  of  the  offence. 
See  1  Russell  on  Crimes,  106.    1   Chitty's  Or.  Law,  285; 
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3  vol.  946.    2  Hale's  P.  C,  182-3.    Archbold's  Or.  Plead- 
ing, 49 ;  St(de  vs.  I/mgbottom^  39. 

2.  The  note  must  be  shown  to  be  genuine  by  the 
State,  by  witnesses  acquainted  with  the  money,  See  1 
Notingham  &  McCord's  Kep.,  9.  3  Binney,  633,  Steele 
vs.  Hickman^  3  Halstead,  229.  The  People  vs.  Coryl, 
12  Wendell  647.  New-York  Digest,  372.  3  Greenleaf, 
141,  §  163. 

3.  The  proof  is  that  the  note  was  lost.  Lost  pro- 
perty, is  not  the  subject  of  larceny.  See  Martin  &  Yer- 
ger. 

4.  The  confessions  of  the  prisoner  should  not  have 
been  received,  as  they  were  forced  from  the  mind  by 
the  flattery  of  hope.  See  1  Peck's  Eep.,  143.  2  Tenn., 
80  to  87.  9  Humph.,  639.  2  Starkie,  26  to  28.  1 
Greenl.  221.  1  Phillips,  p.  10.  Note  to  1  PhiUips  Ev., 
261,  p.  431.    Eoscoe,  p.  43-44.    Kussell,  834,  vol.  2. 

6.  We  contend  that  a  confession  directly  inadmisai- 
ble,  cannot  be  admitted  for  the  purpose  of  raising  a  pre- 
sumption against  the  prisoner,  therefore  the  court  erred 
in  admitting  proof  that  the  prisoner  said  in  his  confession 
that  the  bill  was  an  Indiana  bill,  to  contradict  his  writ- 
ten statement. 

6.  We  contend  that  there  was  error  in  the  practice 
of  the  judge,  in  admitting  the  evidence  of  Stith,  when 
we  offered  to  show  by  evidence  aliunde  that  there  had 
been  previous  promises  made  to  the  prisoner  to  confess. 
Illegal  testimony  should  never  be  admitted  to  go  to  a 
jury  with  a  view  of  withdrawing  it  It  should  be 
rejected  on  a  preliminary  examination.  See  1  Greenl., 
219.  Chitty's  Or.  Law,  271.  McNally,  43.  1  Mass.  Eep., 
144.    1  Pickering,  477. 
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The  magistrate  had  no  right  to  interrogate  him.  See 
1  Greenl.,  293,  §  226,  note  6. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

The  indictment  in  this  case  contains  but  one  count, 
■which  charges  the  defendant  with  stealing :  "  One  bank 
bill  on  the  Bank  of  Tennessee,  of  the  denomination  of 
ten  dollars,  and  of  the  value  of  ten  dollars ;  and  one  ten 
dollar  bank  note,  of  the  value  of  ten  dollars;  one  bank 
note  on  the  Union  Bank  in  Tennessee,  of  the  denomina- 
tion of  ten  dollars,  and  of  the  value  of  ten  dollars ;  and 
one  bank  bill  on  the  Planters'  Bank  in  Tennessee,  of  the 
denomination  of  ten  dollars,  and  of  the  value  of  ten 
dollars ;"  the  property  of  Samuel  A.  Moore.  The  defen- 
dant was  found  '^guilty  in  manner  and  form  as  charged 
in  the  indictment,"  and  prosecuted  an  appeal  in  error. 

Yarious  questions  are  raised  in  the  IriefB  filed  by  the 
counsel  for  the  plaintiff  in  error,  upon  which  we  are 
requested  to  express  our  opinion. 

1.  As  respects  the  suflSiciency  of  the  description  in 
the  indictment,  of  the  notes  alleged  to  have  been  stolen; 
without  entering  into  any  discussion  upon  this  point, 
we  think  it  sufficient  to  say,  that  the  description  of  tlie 
first,  third  and  fourth  notes,  charged  to  have  been  stolen, 
is  subject  to  no  exception,  more  especially  after  verdict. 
The  degree  of  certainty  and  particularity,  of  description 
contended  for,  would  in  this  class  of  cases,  tend  to  defeat 
the  administration  of  justice,  and  insure  impunity  to  the 
guilty. 

2.  Is  the  evidence  sufficient  to  support  the  verdict? 
We  think  it  is.    The  note  stolen  is  proved  by  the  prose- 
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cutor,  to  have  been  a  ten  dollar  note  of  the  Bank  of 
Tennessee.  The  defendant  upon  being  arrested,  and 
brought  before  the  justice  to  answer  this  charge,  when 
asked  by  the  justice  whether  he  was  guilty  or  not  guilty, 
freely  admitted  that  "  he  was  guilty  according  to  the 
charge  in  the  warrant."  And  on  the  trial  in  the  circuit 
court,  the  defendant  admitted  in  writing,  over  his  own 
signature,  that  he  "  passed  a  ten  ddlar  Tennessee  bill  to 
Eubanks  of  Hopkinsville,  Ky.,  shortly  after  the  time 
that  this  offence  is  charged  to  have  been  committed." 
This  evidence,  in  connection  witli  the  other  facts  estab- 
lished by  the  proof,  well  justified  the  jury  in  the  con- 
clusion, that  the  Tennessee  Bank  note  passed  to  Eubanks, 
was  the  same  note  stolen  from  the  prosecutor.  True,  the 
proof  does  not  show  by  which  of  the  several  Banks  of 
Tennessee,  said  note  was  issued,  but  the  jury  were  war- 
ranted in  the  conviction  of  the  defendant,  if  they  were 
satisfied  that  it  was  a  note  of  either  of  the  Banks  speci- 
fied in  the  indictment;  and  this  fact  is  to  be  determined 
by  them  upon  all  the  evidence  in  the  case. 

3.  It  is  said,  and  the  position  is  correct,  that  it  was 
necessary  to  establish  that  the  bank  note  alleged  to  have 
been  stolen,  was  genuine  and  of  value.  So  the  jury 
were  instructed  by  the  circuit  judge,  and  upon  this  point 
there  is  sufScient  proof  to  sustain  the  verdict.  The 
defendant  admitted  to  the  prosecutor  that  he  had  passed 
the  note  to  Eubanks  "for  goods,"  to  hire  votes  in  the 
Kentucky  election.  By  the  defendant's  own  admission, 
then,  the  note  was  at  least  prvma  facie  genuine,  and  of 
the  value    imported  upon  its  face. 

4.  Whether  the  note  was  stolen  or  found  by  the 
defendant,  was  a  fact  properly  submitted  to  the  jury,  to 
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detennine  from  the  proof,  under  correct  instructions  as  to 
the  law ;  and  we  think  they  were  well  justified  in  the 
conclusion  that  it  was  feloniously  taken. 

6.  There  is  nothing  in  the  record  before  us,  raising 
any  question  of  practice  in  respect  to  the  admission  of 
confessions,  and  therefore  we  express  no  opinion  upon 
this  point. 

Judgment  affirmed. 


Eakin  &  Go.  vs.  S.  N.  Busgeb  et  al. 

1.  Plsaddio.  Non-oBsumpiU,  While  it  is  tme  that  upon  a  plea  of  non- 
aeeompsit  not  veriiled  by  affidavit,  the  maker  of  a  note  cannot  deny  the 
exeoution,  nor  the  endorser  his  endorsement  thereof;  yet  npon  such  plea 
without  oath,  either  is  at  Uberty  to  urge  if  the  fact  be  so,  that  frqm  the 
plaintiff's  own  showing  upon  the  fhce  of  the  declarationi  he  has  no  legal 
interest  in  the  note,  and  conseqaently  can  maintain  no  suit  thereon. 

2.  Sake.  Jit^ffMer  of  pairtUa.  BuOuU  ofjeoftnU  of  1852»  th.  162.  The  act 
of  1852,  ch.  152,  authorizing  amendments  in  pleading,  and  the  striking 
out  and  supplying  parties  to  an  action  does  not  extend  to  cases  where 
suit  is  brought  against  tho  maker  and  endorsers  of  a  negotiable  instrument 
in  the  name  of  the  holder  to  whom  the  legal  title  has  not  passed* 

3.  Same.  Borne,  80m*.  Where  the  holder  of  a  negotiable  note  to  whom  the 
same  had  been  transferred  by  the  payee  without  endorsement,  but  with  the 
guaranty  of  said  payee  written  upon  a  separate  piece  of  paper,  tooug^t 
an  action  of  assumpsit  in  his  own  name  against  the  maker,  endorser,  and 
guarantor,  and  in  one  count  of  his  declaration  set  forth  the  guaranty  and 
the  precise  liability  of  the  guarantor  :  Held^  that  though  he  could  not 
recover  in  said  action  against  the  maker  and  endorser,  for  want  of  legal 
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title,  yet  by  virtue  of  the  act  of  1852,  ch.  152,  he  may  recover  in  said  ac- 
tion  against  said  guarantor. 

4.  Amekdhent.  Rtde  cu  to  conttrudicn  of  ttahUeM  of  amendment.  The  general 
rule  as  to  statutes  of  amendment  tkudjeofaili^  is  that  the  amendment  need 
not  in  fact  be  made ;  the  benefit  of  the  statute  is  obtained  by  the  courts 
overlooking  the  exception,  and  considering  the  amendment  as  made. 


FROM  CANNON. 


ThiB  was  an  action  of  assumpsit  brought  by  Eakin  & 
Co.,  in  their  own  names,  against  8.  N.  Burger,  A.  Bur- 
ger, and  T.  T.  Peay.  The  declaration  contains  three 
counts.  The  first  on  a  note  made  by  S.  N.  Burger,  and 
endorsed  by  A.  Burger  and  T.  T.  Peay.  The  second 
describes  the  note  as  endorsed  by  A.  Burger,  and  deliv- 
ered by  T.  T.  Peay  to  the  plaintiff  .with  his  written 
guaranty;  and  the  third  describes  the  note  as  endorsed 
by  A.  Burger,  and  delivered  with  a  separate  guaranty 
to  the  plaintiffs  by  Peay.  The  defendants  plead  nonr 
aesumpsity  with  liberty  to  give  special  matter  in  evidence. 
On  the  trial,  the  plaintiffs  introduced  in  evidence  a  note 
as  described  in  the  declaration  made  by  S.  N.  Burger, 
and  endorsed  by  A.  Burger  to  T.  T.  Peay,  and  proved 
that  the  latter  sent  it  to  the  plaintiffs  enclosed  in  the 
written  guaranty,  with  intent  to  bind  himself  as  endor- 
ser. The  words  of  the  guaranty  are  given  in  the  opin- 
ion. The  court,  Judge  Davidson  presiding,  charged  the 
jury,  that  if  it  appeared  from  the  evidence  that  the  note 
was  endorsed  by  A.  Burger  to  T.  T.  Peay,  and  there 
was  no  regular  endorsement  or  assignment  to  the  plain- 
tiffs by  Peay,  the  suit  could  not  be  brought  by  them  in 
their  own  names,  and  that  the  written  guaranty  was  not 
such  an  assignment  as  would  pass    the  legal    title.     The 
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jnry  found  for  the  defendants,  and  the  plaintiffs  appealed 
to  this  conrt. 

G.  W.  Thompson,  for  the  plaintiffs  in  error. 

"We  think  the  charge  of  the  court  is  erroneous,  in 
view  of  the  pleadings. 

There  is  no  plea  put  in  by  the  defendants  of  a  mis- 
joinder of  parties,  or  that  the  legal  title  to  the  note  was 
not  in  the  plaintiffs,  as  is  set  forth  in  the  declaration, 
which  must  be  done,  in  order  to  avail  themselves  of  such 
defense.  See  2  Swan's  Eep.,  p.  69,  Olwer  vs.  Bank  of 
Tennessee. 

The  defendants  should  have  demurred  or  put  in  some 
plea  that  would  have  traversed  the  plaintiffs'  title  to  the 
note,  but  the  plea  of  non-assumpsit,  which  was  the  only- 
plea  put  in,  does  not  put  in  issue  the  plaintiffs'  right  to 
the  note. 

If  a  demurrer  or  proper  plea  had  been  put  in,  the 
plaintiffs  could  then  have  amended,  or  dismissed  the 
suit  as  to  the  Burgers,  and  maintained  the  suit  against 
Peay  alone,  on  the  written  guaranty,  which  is  certainly 
maintainable. 

By  the  act  of  1887,  ch.  25,  §  1,  Nich.  Sup.,  p.  225 : 
When  the  plaintiff  is  entitled  to  a  judgment  against  any 
one  of  the  parties  defendants  sued,  and  not  against  all 
jointly,  he  shall  have  his  judgment  against  the  party  that 
is  liable. 

There  can  be  no  question  as  to  Peay's  being  liable 
on  the  guaranty,  and  that  this  action  is  maintainable 
against  him.      See  Acts  of  1862,  §  6-7,  p.  219. 

But  it  is  insisted  on  the  part  of  the  plaintiffs,  that 
the  action  is  maintainable  against   Peay,  as    an  endorser 
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in  view  of  the  proof  in  the  cause.  The  written  gaar- 
anty  waa  given  expressly  to  render  him  liable  in  the 
same  manner  as  if  he  had  endorsed  the  note  on  the 
back,  and  the  reason  assigned  by  Peay  for  not  putting 
his  name  on  the  back  of  the  note,  but  giving  the  writ- 
ten guaranty,  was  that  Burger  might  not  know  that  he 
was  liable  for  the  note,  and  that  he  had  refused  to 
endorse  it,  or  Burger  might  believe  so,  and  in  the  future 
give  other  endorsers  than  himself  to  Eakin  &  Co.,  to 
whom  he  had  recommended  said  Burger  as  good  and 
solvent.  The  note  was  enclosed  to  Eakin  &  Co.,  in  the 
written  guaranty,  and  the  guaranty  was  to  be  regarded 
as  equivalent  to  an  endorsement,  and  to  render  him  lia- 
ble in  the  same  way  as  if  endorsed.  If  that  was  the 
intention  of  the  parties,  it  should  be  so  regarded  by  the 
court.    See  Story  <hi  Promissory  Kotes,  §  121,  460,  464. 

W.  F.  OooPKR,  for  the  plaintiffs  in  error. 

1.  This  court  has  repeatedly  held  that  the  plea  of 
non-asmvfymtj  since  the  act  of  1819,  ch.  42,  does  not  put 
in  issue  the  execution  of  the  note,  nor  the  endorsement 
unless  sworn  to.  And  the  court  has  also  held  that  a 
plea  of  no  assignment  is  necessary  to  put  the  plaintiff 
on  the  proof  of  his  title,  where  he  claims  through  par- 
ties not  sued.  ^^The  existence  of  the  paper  as  described 
in  the  declaration,  is  admitted  by  the  plea  of  nanrossun^ 
sit^  and  therefore,  its  production  is  not  necessary."  Smith 
vs.  MoMarmSy  7  Yerg.,  477-485.  The  plea  in  this  case 
admits  the  cause  of  action  as  declared,  and  no  proof,  ex- 
cept demand  and  notice,  (which  was  made,)  was  required, 
even  against  the  endorser.  The  special  matter,  which 
the  defendant  was  at  liberty  to  introduce,  could  only  be 
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sucIl  matter  as  could  properly  be  brought  in  under  the 
plea.  In  this  view,  the  charge  maj  be  conceded  to  be 
abstractly  right  upon  those  counts,  upon  which  the  evi- 
dence was  offered;  but  the  plaintiffs  were  entitled  to 
recover  upon  the  first  count,  upon  a  proper  charge  by 
the  court.    4  Yerg.,  572. 

2.  Upon  the  pleadings  and  proof,  the  plaintiffs  were 
entitled  to  recover  against  Peay  alone,  if  not  against 
the  Burgers,  and  the  jury  ought  to  have  been  so  instruct* 
ed.    Act  of  1820,  ch.  25,  §  102. 

E.  H.  Ewmo,  tor  the  defendants,  with  whom  was  0. 
B.  Davis,  who  said: 

I  insist  that  the  plaintiffs  cannot  maintain  this  action, 
and  that  defendant  Peay  cannot  be  regarded  as  an 
endorser  on  the  said  note,  and  he  was  therefore  wrong- 
fully included  in  the  action. 

1.  To  render  Peay  liable  as  an  endorser,  his  name 
should  appear  on  the  note  as  an  endorser,  either  on  the 
back  or  some  part  of  the  note,  or  some  paper  attached 
to  the  note. 

2.  A  guaranty  written  on  a  separate  piece  of  paper, 
is  not  negotiable,  unless  it  is  expressly  stated  and  made 
80  on  the  face  of  the  guaranty.  Story  on  Promissory 
Notes,  side  p.  484. 

A  guaranty  of  a  bond  or  note  is  not  negotiable, 
unless  made  so  by  express  terms,  but  is  limited  to  the 
person  to  whom  made  or  delivered.  Smith  et  al.  vs. 
DicMsony  6  Humph.,  261. 

The  evident  object  of  Peay  in  refusing  to  endorse 
this    note   to   Eakin  &  Co.,    and   choosing  to    execute 
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a  separate  instrament,  was  to  avoid  a  suit  jointly  with 
the  maker.  So  this  court  held  in  a  similar  case  of 
JfTeely  vs.  Knomcm^  10  Humph.,  290.  > 

If  defendant  Peay  guaranteed  the  payment  of  the 
note  to  Eakin  &  Oo.,  it  was  an  absolute  undertaking 
upon  his  part,  that  if  the  note  is  not  paid  by  the  maker 
and  endorser  he  will  pay  it,  and  the  remedy  of  the 
plaintiff  against  him  is  upon  the  guaranty,  in  an  action 
of  debt,  and  not  as  the  endorser  of  the  note.  Tv/rly  vs. 
Hodgej  3  Humph.,  73. 

McKiNNJffiY,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  in  the  circuit  court 
of  Cannon.  It  appears  that  on  the  15th  July,  1851, 
Samuel  N.  Burger  made  a  promissory  note  for  $689.19, 
payable  twelve  months  after,  date,  to  the  order  of  A. 
Burger,  at  the  TJnion  Bank  in  Nashville.  On  the  back 
of  this  note  is  an  assignment  in  the  usual  form,  to  T.  T. 
Peay.  On  the  1st  of  August,  1853,  Peay  sent  this 
note  to  the  plaintiffs  enclosed  in  a  letter,  which  is  as 
follows:  "Messrs.  Eakin  &  Co.  Dear  Sirs:  I  enclose 
you,  after  so  long  a  time,  Mr.  S.  N.  Burger's  note  for 
$589.19,  which  note  I  consider  myself  bound  for  as  per 
agreement  between  us.  Yours,  respectfully,  T.  T.  Peay." 
It  appears  that  Peay  had  previously  agreed  with  the 
plaintiffs  to  transfer  said  note  to  them  by  endorsement 
in  the  ordinary  form,  but  that  considerations  arising  out 
of  his  relations  to  the  Burgers,  induced  him  to  prefer 
rendering  himself  liable  as  a  guarantor  of  the  note, 
rather  than  as  endorser,  to  which  the  plainti£&  assented. 
This  action  is  brought  jointly  against  both  the  Burgers 
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and  Peay.  The  declaration  contains  three  counts.  The 
first  count  charges  S.  IS.  Burger  as  maker,  and  A. 
Burger  and  Peay  as  endorsers.  The  second  count  varies 
from  the  first  in  this,  that  instead  of  alleging  an  en- 
dorsement of  the  note  by  Peay  to  the  plaintife,  it 
charges  that  he  delivered  said  note  to  them,  with  his 
written  guaranty,  &c.  The  third  is  in  substance  a  count 
proceeding  upon  the  legal  liability  of  Peay  upon  the 
note,  arising  out  of  the  foregoing  instrument  of  guar- 
anty, which  is  set  out  in  words.  This  latter  oount  is 
certainly  very  inartificial  in  its  form,  and  upon  that 
ground  might  have  been  demurred  to;  but  no  exception 
was  taken  to  the  declaration,  or  either  count  thereof, 
upon  any  ground.  The  defendants  jointly  pleaded  non 
assurrifpsit^  upon  which  issue  was  joined. 

His  Honor,  the  circuit  judge,  was  of  opinion,  and 
so  instructed  the  jury,  that  the  plaintiffs  could  not  re- 
cover, on  the  ground  of  want  of  interest  in  the  note, 
or  title  to  sue  thereon,  as  the  guaranty  was  inoperative 
to  vest  in  them  the  legal  title  to  the  note,  although  in 
a  proper  proceeding,  it  might  be  sufficient  to  make  him 
liable  for  the  amount  of  said    note. 

This  is  certainly  a  palpable  case  of  misjoinder 
of  parties  and  of  distinct  causes  of  action,  and  upon 
common  law  principles  the  objection  would  be  avail- 
able on  demurrer,  in  arrest  of  judgment,  or  upon  a 
writ  of  error,  the  objection  appearing  on  the  face  of 
the  declaration.  I^or  is  this  a  case  within  the  act 
of  1820,  ch.  25,  §  2,  which  provides  that,  "In  all 
joint  actions  founded  upon  contracts,  whether  debt  or 
case,  a  discharge  of  one  or  more  who  may  be  thus 
jointly  sued,  shall  not  prevent  a  verdict  and  judgment 
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from    being    rendered    against    him,  her    or  them,  "who 
may  be  liable."     Here,  there  is  no  privity  between  the 
Burgers  and  Peay;  no  joint  contract  or  liability.    The 
liability  of  the  Burgers  on  the  note,  as  maker  and  en- 
dorser thereof,  is  wholly  separate  and  distinct  from  that 
of  Peay,  whose  name  is  not  upon  the  note,  and  who 
is  in   no  way  liable    thereon,  and   whose  only  liability 
is  created    by  and    rests    upon    the  guaranty.      On   no 
principle,    therefore,    is    the    joinder    of    these    several 
parties  and  liabilities  defensible.      And  but  for  the  act 
of   1852,   ch.  152,   this  action  could  not    be   maintained 
against  either  of  the  defendants.     This  is  a  very  strong 
and  universal  statute  of  jeofails.     The  sixth  section  de- 
clares that  no  suit  shall  be  dismissed  for  want  of  pro- 
per  parties,  or  on  account    of   the  form    of   action,  or 
for    want   of  proper   averments    in    the    pleadings,  and 
authorizes  the  court  to  change  the  form  of   action,  and 
to    strike    out  or    insert    the    names   of    parties,    either 
plaintiff  or  defendant,  in  the  writ  or  pleadings,  and  to 
supply  all  proper  averments. 

But  even  under  this  statute,  the  present  action  can 
not  be  maintained  against  the  Burgers  for  want  of  title 
in  the  plaintiffs  to  the  note  sued  on.  Nor  are  the 
defendants  precluded  upon  the  state  of  the  pleadings, 
from  availing  themselves  of  this  objection.  It  is  true, 
that  upon  the  plea  of  non  assumpsUj  not  verified  by 
affidavit,  the  maker  cannot  be  permitted  to  deny  the 
execution  of  the  note,  nor  the  endorser  his  endorsement 
thereof.  But  upon  such  plea,  without  oath,  either  is 
at  liberty  to  urge,  that  from  the  plaintiffs'  own  showing 
upon  the  face  of  the  declaration,  they  have  no  legal 
interest  in  the  note,  and  consequently  can  maintain  no 
suit  thereon. 
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But  it  seems  to  us,  that  under  the  statute  before 
referred  to,  the  action  may  be  maintained  against  the 
defendant,  Peay.  It  is  true,  the  count  upon  his  guar- 
anty is  technically  defective  in  its  averments;  but  no 
exception  was  taken  upon  this  ground.  The  guaranty 
itself,  upon  which  his  liability  arises,  is  set  forth  in  the 
count,  and  according  to  established  forms  of  pleading, 
this  is  allowable.  The  instrument,  of  whatever  de- 
scription, may  be  stated  in  the  declaration  according 
to  its  legal  effect  and  operation,  or  it  may  be  set  forth 
in  the  words  of  the  instrument;  and  in  the  latter  ease, 
the  court  will  put  the  proper  construction  upon  it,  and 
give  it  its  proper  legal  effect.  Chitty  on  Pleadings, 
867,  806,  807. 

In  this  view,  the  technical  objections  to  tlie  third 
count  are  perhaps  obviated.  But,  if  this  be  not  so, 
they  constituted  no  ground  under  the  act  of  1852,  for 
defeating  the  plaintiff's  right  of  recovery,  more  espe- 
cially as  no  exception  was  taken  to  the  count,  either 
as  respects  form  or  substance. 

There  is  no  force  in  the  objection  in  the  present 
case,  that  no  application  was  made  to  amend  in  the 
circuit  court,  for  the  purpose  of  supplying  the  proper 
averments,  pursuant  to  the  act  of  1862.  The  general 
rule  in  respect  to  statutes  of  amendment  and  jeqfailSj 
is,  that  the  amendment  need  not,  in  point  of  fact,  be 
made.  The  benefit  of  the  statute  is  obtained  by  the 
Court's  overlooking  the  exception,  or  considering  the 
amendment  as  made.  8  Black.  Com.,  407.  1  Saunders, 
228,  n.  1. 

The  judgment  will  be  reversed,  and  the  cause  be 
remanded. 
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1.  Turnpike  Companies.  Damages  to  land.  Act  of  1850,  cA.  72,  g  6.  Upon 
the  return  into  the  circuit  court  of  the  verdict  of  a  jury  appointed  under 
the  act  of  1850,  ch.  72,  to  assess  the  damages  sustained  by  the  owner  of 
lands  through  which  a  turnpike  road  may  be  located,  under  said  act,  either 
party  have  the  right  to  except  to  such  verdict  and  make  good  their  excep- 
tions by  proof  before  the  court.  The  court  is  the  exclusive  trier  of  such 
exceptions,  and  may  allow  them  and  order  a  new  jury  as  before,  or  disal- 
low them  and  adopt  the  verdict  of  tlie  jury  as  the  judgment  of  the  court. 
The  idea  of  a  jury  trial  in  court  is  expressly  excluded  by  the  act 

2.  Same.  Same,  How  the  jury  are  to  proceed.  A  jury  appointed  under  the 
act  of  1850,  ch.  72,  §  5^  to  assess  damages  against  a  turnpike  company,  as 
directed  in  said  act,  are  to  determine  the  sum  as  damages  to  be  paid,  upon 
a  view  of  the  premises ;  they  are  to  view  the  facts  and  determine  the  case 
upon  the  evidence  of  their  own  senses,  and  not  upon  the  evidence  of  wit- 


3.  Same.  Same,  What  shall  be  grounds  of  exception  to  report  of  jury.  Hon 
matters  of  exception  to  he  proven.  It  is  good  cause  to  set  aside  the  verdict 
of  a  jury  appointed  under  the  act  of  1850,  ch.  72,  §  5,  to  assess  damages 
against  a  turnpike  company :  1.  That  the  proceedings  are  irregular. 
2.  That  the  verdict  is  founded  upon  an  erroneous  principle.  3.  That  the 
damages  are  excessive.  Affidavits  of  an  ex  parte  character  in  the  circuit 
court  in  proving  or  disproving  such  exceptions,  are  irregular  and  unau- 
thorized ;  the  evidence  should  be  governed  by  the  same  rules  as  in  other 
cases,  giving  the  parties  an  opportunity  to  apply  the  test  of  cross  exami- 
nation. 


FROM    MONTOOMXRT. 


The  plaintiflEs  in  error  located  their  turnpike  road 
through  the  lands  of  Atkinson,  with  whom  they  could 
not  agree  as  to  the  damages  thereto.  Atkinson  applied 
to  the  circuit  court  of  Montgomery  for  the  appointment 
of  a  jury,  as  provided  for  under  §  5  of  the  act  of 
1850,  ch.  72,  to  assess  his  damages.  The  jury  was 
appointed,  and  reported  to  the  next  term  that  Atkinson 


DEOEMBEE  TERM,  1853.  427 

CiarkfiTille  &  Hopkinsyille  Turnpike  Company  vf.  T.  W.  Atkinson. 

had  sustained  damages  to  the  amount  of  $420.  To 
this  report  the  company  excepted,  on  the  ground  that 
the  jury  would  not  hear  witnesses  on  their  behalf,  and 
also  that  the  damages  were  excessive.  Affidavits  were 
admitted  by  the  circuit  court  tending  to  show  the  dam- 
ages excessive  and  unreasonable — most  of  them  showing 
that  Atkinson's  advantages  accruing  from  the  location 
of  said  road,  greatly  preponderate  over  his  damages. 
Counter  affidavits  were  also  produced  to  the  effect  that 
said  verdict  was  just  and  proper.  Judge  Peppbb  pre- 
siding, disallowed  the  exceptions,  and  adopted  the  report 
of  the  jury  as  the  judgment  of  the  court,  from  which 
the  company  appealed  in  error  to  this  court. 

Henry  and  Shacklefoed  for  the  company. 

Kimble  for  Atkinson. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

The  said  turnpike  company  surveyed  and  located  its 
road  over  a  portion  of  said  Atkinson's  land,  and  the 
parties  being  unable  to  agree  upon  the  sum  to  be  paid 
for  the  right  of  way,  the  said  Atkinson  instituted  this 
proceeding  to  have  the  same  assessed  by  a  jury,  under 
the  provisions  of  the  act  "  to  authorize  the  formation 
of  Turnpike  Companies,"  1850,  ch.  72.  The  act  pro- 
vides (§  5)  that  under  an  order  of  the  circuit  court, 
the  sheriff  shall  summon  five  disinterested  freeholders, 
^^who  shall  assess  the  damages  of  the  owner  of  the 
land,  taking  into  consideration  the  advantages  of  the 
road  to  such  person."      Upon  the  return  of  their  ver- 
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diet,  the  said  court  shall  render  verdict  thereon,  ^^  nnless 
the  same  is  set  aside  by  the  court  for  good*  cause 
shown,"  and  in  that  event  the  court  shall  order  a  new 
jury,  as  before.  The  verdict  of  the  jury  was  for  $420, 
to  which  defendant  excepted,  but  the  exception  was 
disallowed,  and  judgment  rendered  for  that  amount, 
from  which  defendant  appealed.  The  defendant,  in  the 
circuit  court,  excepted  to  the  verdict  upon  two  grounds: 
1.  That  his  witnesses  were  not  allowed  to  testify  before 
the  jury.  2.  That  the  damages  are  excessive.  The 
idea  of  a  jury  trial  in  Gourt^  is  expressly  excluded  by 
this  act.  The  jury  are  to  determine  the  sum  as  dam- 
ages to  be  paid,  upon  view  of  the  premises.  They  are 
to  view  the  facts  and  determine  the  case,  upon  the 
evidence  of  their  own  senses,  and  not  upon  the  evidence 
of  witnesses.  In  this  respect,  therefore,  there  was  no 
error.  As  to  the  damages,  it  seems  to  us,  in  view  of 
the  facts  as  they  appear  in  the  record,  that  they  are 
excessive  and  unjust. 

But,  is  that  a  cause  for  setting  aside  the  verdict 
in  a  case  like  this?  The  act  provides  that  the  court 
may  sot    aside   the    verdict    "for   good    cause    shown." 

We  think  it  good  cause  to  set  aside  the  verdict: 
1.  If  the  proceedings  be  irregular.  2.  If  the  verdict 
be  founded  upon  an  erroneous  principle,  to  the  preju- 
dice of  either  party.      3.    If  the  damages  be  excessive. 

The  verdict  of  the  jury  is  required  to  be  returned 
to  the  court,  and  it  must  there  be  subject  to  revision 
for  error  in  matter  of  law,  or  matter  of  fact.  There 
is  no  other  check  upon  the  rashness  and  injustice  of 
a  verdict,  and  no  other  mode  prescribed  for  its  correc- 
tion.     As  to  the  quomtwm  of  damages,  certainly  great 
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weight  will  be  attached  to  the  opinion  of  the  jury, 
founded  upon  a  view  of  the  premises,  and  a  strong  pre- 
sumption will  exist  in  its  favor.  This,  howerer,  may 
be  repelled  by  proof  before  the  court,  and  we  think 
it  is  repelled,  in  the  present  case,  and  the  damages 
shown  to  be  unreasonable  and  excessive.  The  &cts 
stated  by  a  number  of  witnesses,  go  strongly  to  this 
conclusion,  and  leave  little  room  to  doubt  the  truth  of 
the  fact. 

We  are  satisfied,  also,  from  the  evidence  adduced  by 
the  petitioner  in  support  of  the  verdict,  that  the  jury 
have  proceeded  upon  an  erroneous  principle,  in  estima- 
ting tiie  damages  to  which  the  petitioner  is  entitled. 
We  have  stated  the  rule  on  this  subject,  in  a  ease 
decided  at  this  term,  and  we  now  only  refer  to  the 
case.*  We  do  not  deem  it  material  to  go  into  a  dis- 
cussion upon  the  merits,  as  the  case  will  be  remanded 
for  a  new  proceeding. 

It  is  proper  to  observe,  however,  that  the  practice 
of  regarding  ex  parte  affidavits  as  proof  on  the  trial, 
adopted  to  some  extent  in  this  case,  was  irregular  and 
nnauthoriised.  We  are  not  aware  that  sudi  cases  re- 
quire or  permit  any  new  rule  of  evidence.  The  parties 
should  have  an  opportunity  to  apply  to  the  proof  the 
test  of  a  cross  examination,  llie  evidence  should  be 
governed  by  the  same    rule,  as  in  other  cases. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


*YidemU$f  p.  237. 
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John  F.  Jordan  vs.  F.  A.  Polk. 

1.  Speoul  Administration.  Pmoer  of  ik$  county  courts  to  appohi.  The  county 
courts  of  thia  State  may  grant  letters  of  limited  administration  upon  the 
estates  of  deceased  persons.  This  power  existed  under  the  act  of  1794,  ch. 
1,  §  47,  and  is  clearly  created  and  defined  as  to  the  estates  of  non-resident 
decedents,  by  the  acts  of  1842,  ch.  69  and  165.  But  such  special  adminis- 
tration does  not  prevent  a  grant  of  the  general  administration  in  a  proper 
cauy  to  a  different  person  ;  and  the  two  administrations  may  well  subsist 
together. 

2.  Same.  JRighia  of  next  of  kin  and  creditors,  A  limited  administration,  as 
contemplated  by  the  laws  of  this  State,  is  not  within  the  letter  or  spirit  of 
the  law  prescribing  to  whom  the  general  administration  shall  be  granted. 
The  next  of  kin  or  creditors  cannot  claim  a  right  to  special  administration, 
if  occupying  an  antagonistic  relation  to  those  who  represent  the  deceased. 
So,  where  the  deceased,  a  non-resident,  had  no  estate  in  the  limits  of  this 
State  except  the  subject  of  a  suit  which  he  was  prosecuting  at  the  time  of 
his  death  against  his  brother,  it  was  no  error  in  the  county  court  to  refuse 
the  general  or  special  administration  to  such  brother,  and  confer  the  spe- 
cial administration  upon  an  indifferent  person. 


FROM  MAURT. 


A  suit  was  instituted  in  chancery  at  Columbia,  by 
James  F.  Jordan  against  John  F.  Jordan  and  others. 
Pending  this  suit,  James  F.  Jordan,  the  complainant, 
died  in  Texas,  of  which  State  he  was  a  citizen.  His 
interest  in  this  suit  was  the  only  estate  he  left  within 
this  State.  His  counsel  applied  to  the  county  court  of 
Maury  for  letters  of  special  administration  to  carry  on 
the  suit,  and  recommended  the  defendant  in  error  for 
said  appointment,  who  was  neither  of  kin  or  a  credi- 
tor of  the  deceased.  This  application  was  contested 
by  John  F.  Jordan,  one  of  the  defendants  in  the  bill, 
who  claimed  the  general  administration  as  next  of  kin 
to  the  deceased.     The  county  court  refused  said  appli- 


DECEMBER  TERM,  1853.  481 

John  F.  Jordan  v«.  F.  A.  Polk. 

cation  of  John  F.  Jordan,  and  appointed  the  defendant 
in  error  special  administrator  to  carry  on  the  suit. 
Jordan  appealed  to  the  circuit  court,  where  Judge 
Mabtin  affirmed  the  action  of  the  county  court,  where- 
upon Jordan  appealed  in  error  to  this  court. 

M.  S.  Friersok,  for  the  plaintiff  in  error. 

1.  The  next  of  kin  of  an  intestate  by  law,  and  as 
.  a  matter  of  right,  is  entitled    to  the  administration  of 

the  estate.    1  Meigs,  20. 

2.  The  next  of  kin  cannot  be  deprived  of  this 
right  unless  there  are  more  claimants  than  one;  then 
the  court  may  elect  to  whom  the  administration  shall 
be  committed.  1  Meigs'  D.,  20.  Martin  &  Yerger, 
43,  45. 

3.  But  if  the  applicant  is  simply  opposed  by  the 
other  next  of  kin,  it  would  be  error  in  the  court  to 
reftise  to  commit  it  to  the  applicant.  Martin  &  Yer- 
ger, 43,  45. 

4.  But  they  will  insist  that  this  is  an  application 
for  a  special  administration  upon  the  estate  of  a  non- 
resident intestate  to  prosecute  a  suit,  and  is  not  gov- 
erned by  the  general  law.  We  deny  that  the  court 
can  appoint  any  such  special  administrator  upon  the 
estate  of  a  non-resident. 

1.  By  the  act  of  1841,  ch.  96,  §  1,  the  county 
courts  of  this  State  are  authorized  to  appoint  adminis- 
trators generally  upon  the  estates  of  non-resident  intes- 
tates,  without  saying  to  whom. 

2.  The  act  of  1842^  ch.  165,  §  1,  declares  that 
letters  of  administration  shall  be  granted  upon  the  ap- 
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plication  of  any  person  interested,  his  or  her  agent  or 
attorney,  showing  that  the  legislature  intended  to  secure 
the  right  to  the  next   of  kin,  as  heretofore. 

3.  The  administration  should  not,  as  a  matter  of 
justice  to  our  own  citi2sens,  be  a  special  one;  because, 
if  it  were,  such  administrator  could  not  be  sued  by 
creditors;  and  the  assets  which  should  be  appropriated 
to  the  payment  of  debts  would  be  collected  and  trans- 
ferred to  a  foreign  jurisdiction,  and  domestic  creditors 
sent  there  to  collect  their  demands,  when  it  might  have 
been  done  here.    8  Humph.,  568. 

4.  The  only  remaining  objection  to  appointing  the 
next  of  kin,  is,  that  he  is  the  debtor  of  the  estate. 
This  is  no  legal  objection,  for  his  indebtedness  would 
be  assets  of  the  estate,  for  which  he  and  his  securities 
would  be  liable ;   and  this  is  an  answer  to  the  objection. 

W,  FuppiN,  for  the  defendant  in  error. 

There  may  be  several  different  administrators,  gene- 
ral, limited,  pendente  lUe^  and  special.  The  word  spe- 
cial, embraces  all  other  adminbtrators  save  the  three  first 
named.  One  may  be  executor  for  a  particlar  thing. 
Wentw.  on  Ex'rs.,  p.  12 ;  and  so  it  necessarily  follows, 
one  may  be  administrator  for  a  particular  thing;  for 
the  law  in  this  respect  is  the  same.  '^And  where 
there  is  no  general  representative  an  administrator  or 
special  representative  limited  to  the  subject  of  the  suit," 
may  be  appointed.     See  Williams'  Ex'rs.,  vol.  1,  p.  328. 

We  assume  the  ground  that  Jordan,  upon  no  prin- 
ciple, could  be  administrator  in  this  case.  He  could  be 
neither  gweral  or  special  administrator.     Had  the  court 
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appointed  him  he  would  have  been  appointed  to  prose- 
cute a  suit  against  himself.  This  was  the  whole  object 
of  administration;  and  in  the  language  of  Mr.  Justice 
BuUer,  "it  is  impossible  to  say  a  man  can  sue  himself." 
1  Williams'  Ex'rs.,  592,  where  is  cited  Moffett  vs.  Yan 
MUUngen.  2  Bos.  &  Pull.,  124,  note  c.  2  Chitty,  339 ; 
and  MtzgeroM  vs.  Boehm^  6  B.  Monroe. 

K  it  be  insisted  that  the  court  erred  in  not  appoint- 
ing a  general  instead  of  a  special  administrator,  which  is 
not  admitted,  still  some  one  should  have  been  offered 
other  than  Jordan,  and  the  record  does  not  show  that 
such  was  the  fact.  Polk  was  the  only  other  person 
ofltered;  he  was  unexceptionable  in  every  particular,  as 
much  as  any  next  of  kin  or  otJier  most  lamfvl  friend^ 
that  might  have  been  presented.  The  court,  using  its 
discretionary  power,  we  insist,  acted  properly  in  refusing 
to  appoint  Jordan  general  administrator,  and  in  appoint- 
ing  Polk. 

McKiNNET,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  appeal  from  an  order  of  the  county 
court  of  Maury,  granting  a  limited  administration  upon 
the  estate  of  James  F.  Jordan,  who,  at  the  time  of  his 
death,  was  a  non-resident. 

It  appears  from  the  record,  that  James  P.  Jordan 
died  intestate  in  Texas,  of  which  State  he  was  a  resi- 
dent. Previous  to  and  at  the  time  of  his  death,  there 
was  pending  in  the  chancery  court  at  Columbia,  in  this 
State,  a  suit  in  which  he  was  a  complainant,  and  the 
plaintiff  in  error  was  the  principal  defendant.  The 
intestate  had  no  other  property  or  assets  within  this 
State  at  the  time  of  his  death,  or  at  the  time  of  the 
29 
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grant   of   administration,   except    the    subject  matter   of 
said    suit.      For   the    sole    purpose    of  prosecuting    this 
suit  to  a  final  termination,  the  counsel  of  the  intestate 
applied  to  the  county  court  of  Maury,  in  which  county 
the    chancery    court    in    which    this    suit   was    pending, 
held  its  sessions,  to  have  a  limited  administration  granted 
upon  the  intestate's  estate,  and  nominated  the  defendant 
in  error,  who   was  not  of  kin  to   the  deceased,  nor   a 
creditor  of  his  estate,  nor  interested  in  the  suit.     The 
plaintiff  in    error,  who    is    a   brother    of  the  intestate, 
appeared  and  claimed,  as  next  of  kin,  to  have  a  general 
administration  upon  the  estate  of  the  intestate  commit- 
ted   to  him.       But    the   court  refused  this   application, 
because  he  was  the  principal   defendant   in   said    suit, 
against   whom   a  decree    was   sought,  and   had   an    in- 
terest  in    opposition  to   that  of  the  representatives  and 
distributees  of  the  intestate's  estate;    and  proceeded  to 
grant  a  limited  or  special  administration  to  the  defendant 
in  error.    An  appeal  was  prosecuted  to  the  circuit  court, 
and  the   judgment  being  affirmed,  the  case  is  brought 
here  by  an  appeal  in  error. 

The  first  error  insisted  upon,  is,  in  the  grant  of  a 
.limited  administration.  It  seems  to  be  thought  that, 
under  our  law  this  is  not  admissible,  and  that  none 
other  than  a  general  administration  can  be  granted. 
We  do  not  think  so.  It  is  well  settled  in  England, 
tKat  such  limited  administration  may  be  granted.  The 
grant  may  be  limited,  either  to  certain  specific  efiTects 
of  the  deceased,  or  to  a  certain  specific  purpose,  as  to 
filing  a  bill,   or    carrying  on    proceedings  in   chancery. 

1  Williams  on  Ex'rs.,  (ed.  of  1849,)  431.      1  Hagg.,  93. 

2  Hagg.,  62.    3  Philmore,  315. 
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And  it  is  now  well  settled,  that  if  such  limited 
administrator  is  made  a  party  to  the  suit  the  estate  of 
the  intestate  is  properly  represented,  so  as  to  enable  the 
court  to  proceed  in  the  cause,  and  a  decree  obtained 
against  such  an  administrator  will  be  binding  on  any 
general  administrator.  1  Williams  on  Ex'rs,  435.  3  Hare, 
199,  208. 

But  such  a  limited  or  special  administration  does  not 
prevent  a  grant  of  the  general  administration,  in  a  pro- 
per case,  to  a  different  person.  The  party  entitled  to 
the  general  grant  may  take  what  is  called  an  adminis- 
tration easteroTwm^  or  an  administration  of  all  the  other 
property  or  assets  of  the  intestate.  And  the  two  ad- 
ministrations may  well  subsist  together.  1  Williams  on 
Ex'rs,  431,  436. 

It  was  held  in  the  case  of  McNairy  vs.  BM^  6 
Yerger,  302,  that  a  limited  administration  might  be 
granted'  by  the  county  court  This  was  allowable  un- 
der our  law  prior  to  the  act  of  1842,  ch.  69,  and  166, 
which  expressly  authorizes  a  limited  administration  upon 
the  estate  of  a  person,  who,  at  the  time  of  his  deaths 
was  a  non-resident,  where  the  decedent  left  any  estate, 
real  or  personal,  in  this  State,  or  where 
which  his  estate  is  interested,  is  to  be  b^ 
cuted  or  defended;  or  where  any  citizen 
or  other  person,  having  property,  chases 
debts  due  them  within  this  State,  was  ind^ 
decedent  at  the  time  of  his  death. 

The  authority  of  the  county  oourt  to  make  H^ch 
limited  appointment,  is,  therefore,  placed  beyond  all 
question.  And  in  the  present  case  there  was  no  pre- 
tence   for  a   general    administration,    as    there    was    no 
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other  assets  within  the  jurisdiction  of  this  State.  Se- 
condly, it  is  urged,  that,  admitting  the  regularity  of  a 
limited  grant  of  administration,  the  plaintiff  in  error 
as  next  of  kin,  was  entitled  to  be  appointed;  and, 
that,  therefore,  in  the  appointment  of  the  defendant, 
there  was  error. 

This  position  is  equally  as  untenable  as  the  preceding 
one.      In    England,  the  ecclesiastical    courts  would   not 
put  a  litigant    party  in  possession  of  the   property,  or 
subject  of  the  suit,  by  granting  to  him  a  limited  ad- 
ministration pending  the  suit,  but  to  some  one  presumed 
to  be  indifferent.    1  Williams  on  Ex'rs,  410.    Nor,  under 
our  law,  can  either  the  next  of  kin,  or  creditors,  claim 
a  right  to  such   appointment,  if  occupying  an  antago- 
nistic relation  to  those  who  represent  the  deceased  party. 
A  temporary  administration   of  this  sort  is   not  within 
the  letter  or  spirit  of  the  law  prescribing  to  whom  the 
general  administration  shall  be  committed;  and  It  would 
seem  singularly  absurd  to  require  that  such  special  ad- 
ministration should    be  granted  to    a   partj   whose  in- 
terest, and  perhaps  whose  first  act  would  be   to  defeat 
the  very  purpose  •f  the  grant      Such  is  not  the  law. 

There  is  no  error  in  the  record,  and  the  judgment 
is  affirmed. 
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.  Motion.  Agaitui  theriff  for  fahe  return.  What  u  af(dw  refum  m  a  legal 
tenae.  Ad  of  1886,  ch,  19,  §  6.  The  words  **  false  or  insufficient  return," 
as  used  in  our  act  of  1835,  ch.  19,  §  6,  authorizing  the  proceeding  by  mo- 
tion, have  reference  alone  to  the/ac«  oftkeretum^  and  in  the  determination 
of  the  question  as  to  whether  the  return  be  false  or  insufficient  in  the  pro- 
ceeding by  motion,  nothing  extrinsic  of  the  return  can  be  looked  to.  The 
inquiry  is,  is  it  such  in  point  of  law. 

.  Sahe.  The  statutes  authorizing  the  remedy  by  motion  to  he  strictly  construed. 
Extrinsic  evidence  of  falsUy  of  return.  The  provisions  of  the  statutes  autho- 
rizing the  summary  remedy  by  motion  against  an  officer  for  a  false  or  in- 
sufficient return,  are  cogent  and  rigorous,  and  they  are  not  to  be  extended 
in  their  operation  beyond  what  appears  to  have  been  the  clear  intention 
of  the  legislature.  So  in  a  proceeding  by  motion  for  a  fiilse  return,  it  is 
not  admissible  to  show  by  extrinsic  evidence,  that  such  return  is  fiilse  in 
point  of  fact  For  such  purpose  the  party  must  resort  to  his  common  law 
remedy  of  an  action  on  the  case. 


FROM  DAVIDSON. 


This  was  a  proceeding  by  motion  against  the  plain- 
tiff in  error  as  sheriff  of  Davidson  in  the  circuit  court 
of  said  county  for  a  false  return,  upon  a  writ  of  "oen- 
dUioni  exporuis.  Greenfield  had  sued  out  an  attachment 
against  one  Jones,  which  an  officer  levied  upon  certain 
furniture  which  he  left  in  the  ware  room  where  the 
levy  was  made.  Upon  Greenfield's  judgment  upon  the 
attachment  a  vendiHoni  exponas  issued  and  came  into 
the  hands  of  Fussell  as  sheriff,  upon  which  he  made 
this  return:  "No  property  found  in  my  county,  the 
property  herein  described  having  been  removed."  No 
exception  was  taken  to  the  return  on  its  face,  but  upon 
the  trial  of  the  motion  the  parties  agreed  to  submit 
the  question  as  to  the  febity  of  the  return  to  a  jury. 
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when  evidence  was  heard  tending  to  show  that  some 
of  the  property  described  was  shown  to  the  sheriff  in 
the  possession  of  another  party,  and  which  the  officers 
declined  to  seize  until  he  could  confer  with  the  party 
having  possession,  which  he  afterwards  did,  and  finding 
that  the  party  in  possession  claimed  the  property  as 
his  own,  he  returned  the  writ  as  stated  above.  There 
was  verdict  and  judgment  for  Greenfield  before  the  cir- 
cuit court.  Judge  Baxter  presiding,  from  which  Fussell 
appealed  in  error. 

Neil  S.  Brown  for  the  plaintiff  in  error,  cited  Raim 
vs.  Childress^  2  Humph.,  449.  Trigg  vs.  McDonald, 
2  Humph.,  383.  Ilainblet  vs.  Hemdon^  3  Humph.,  34. 
HinkU  vs.  Blacky  2.  lb.,   574. 

John  Eeid  for  the  defendant  in  error,  cited,  2 
Humph.,  386.  Greenfield  cfe  Snell  vs.  MoGavocky  2 
Swan,  344. 

McKiNNEY,   J.,    delivered    the    opinion  of   the    court. 

This  was  a  motion  for  judgment  against  the  plaintiff 
in  error,  as  sheriff  of  Davidson  county,  for  a  supposed 
"false"  return,  on  a  writ  of  venditioni  exponas. 

It  appears  from  the  record,  that  on  the  5th  day  of 
July,  1850,  Greenfield,  the  defendant  in  error,  sued  out 
an  attachment,  returnable  to  the  circuit  court  of  Da- 
vidson, against  one  Jones,  an  absconding  debtor. 

The  attachment  was  placed  in  the  hands  of  L.  E. 
Temple,  a  constable,  who  returned  the  same  on  the  day 
of  its  issuance,    levied    on   several    bureaiis,   and   other 
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articles  of  household  furniture.  The  attachment  was 
levied  on  said  furniture,  in  the  ware  room  of  one 
Woods,  in  Nashville,  and  the  constable,  without  taking 
the  same  into  his  possession,  or  for  aught  that  appears, 
taking  any  measures  for  its  safe  keeping,  suflfered  it  to 
remain  in  the  ware  room.  The  constable  died,  and 
the  property  levied  upon  was  removed  and  disposed  of, 
but  when  or  how,  does  not  appear.  At  the  January 
Term,  1851,  of  the  •circuit  court  of  Davidson,  Green- 
field recovered  judgment  on  the  attachment  against 
Jones  for  $170.  On  the  lith  of  July,  1852,  the  writ 
of  venditioni  exponas  in  question  issued,  which  was 
returned  in  proper  time  n\(ll<i  hona  to  which  was  added 
"the  property  herein  described   being  removed." 

No  exception  is  taken  to  the  return  upon  its  face. 
The  ground  of  the  motion  is,  that  in  point  of  fact^  it 
is  at  least  partially  untrue.  On  the  hearing  of  the 
motion,  by  agreement  of  parties,  a  jury  was  empan- 
nelled  to  try  the  question  of  fact,  and  on  the  trial  the 
plaintiff  introduced  a  witness,  who  in  substance  stated 
that  he  had  seen  the  furniture  upon  which  the  attach- 
ment was  levied  at  the  store  room  of  "Woods  in  Nash- 
ville, and  that  he  afterwards  saw  one  of  the  bureaus, 
and  some  other  articles  of  furniture,  which  he  believed 
to  be  part  of  the  same  furniture  seen  at  the  store 
room  of  Woods,  and  levied  on  by  the  constable,  in  the 
possession  of  Dr.  Wame  in  Nashville.  The  witness 
further  stated  that  he  went  witfi  Hyde,  the  deputy 
sheriff,  in  whose  hands  the  writ  of  venditioni  eocponas 
had  been  placed,  to  the  house. of  Dr.  Wame,  for  the 
purpose  of  pointing  out  the  furniture  upon  which 
Greenfield's  attachment  had  been  levied,  that  the  officer 
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might  seize  and  sell  the  same,  but  that  he  did  not 
go  into  Dr.  Warne's  house;  the  officer,  however,  did 
enter  the  passage  of  the  house,  but  finding  that  the 
Doctor  was  absent,  he  declined  to  seize  the  property, 
and  said  he  would  go  to  the  office  of  Dr.  Wame  and 
notify  him  of  the  intended  levy.  He  and  witness 
accordingly  went  to  the  Doctor's  office,  who  upon  being 
informed  of  the  purpose  of  the  officer,  replied  that  the 
furniture  in  his  house  ,  was  his  ow]^  and  that  he  would 
permit  no  one  to  levy  upon  it,  and  that  if  any  one 
entered  his  house  for  such  purpose,  it  would  be  at  his 
peril. 

This  is  substantially  the  evidence  submitted  to 
the  jury,  upon  which  they  found  that  the  sheriff's 
return  was  faHae^  and  the  court  adopted  the  verdict 
and  rendered  judgment  against  the  sheriff  and  his 
sureties  for  the  amount  of  Greenfield's  judgment,  with 
twelve  and  one-half  per  cent  damages,  from  which  judg- 
ment   an  appeal  in  error  was  prosecuted  to  this  court. 

We  are  not  called  upon  in  this  case  to  express  any 
opinion  upon  the  question,  whether  or  not,  upon  the 
foregoing  &cts,  the  plaintiff  would  be  entitled  to  main- 
tain an  action  on  the  case  at  common  law,  against  the 
sheriff  for  a  falae  vei/wm^  nor  do  we  deem  it  proper 
to  do  so.  Be  this  as  it  may,  however,  we  are  of 
opinion  that  he  is  not  entitled  to  maintain  the  present 
motion,  under  the  act  of  1835,  ch.  19,  §  6.  Li  the 
application  of  that  statute  to  a  case  like  the  present^ 
its  proper  meaning  and  construction  have  been  altogether 
misapprehended. 

The  argument  in  support  of  the  judgment  of  the 
circuit  court  assumes    that    this    proceeding   by    motion 
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was  intended  to  be  a  substitute  for,  or  at  least  a  con- 
current remedy  with  the  common  law  action  on  the 
case  for  a  false  retmnu  If  this  were  so,  tlie  conclusion 
would  be  inevitable,  that  upon  whatever  state  of  facts 
an  action  on  the  case  might  be  supported,  a  motion 
may  be  likewise  maintained,  at  the  election  of  the 
party.  But  this  construction  would  draw  after  it,  con- 
sequences which,  in  our  view,  forbid  its  adoption.  The 
provisions  of  the  statute  are  most  cogent  and  rigorous, 
and  therefore  their  application  is  not  to  be  extended 
beyond  what  appears  to  have  been  the  clear  intention 
of  the  Legislature.  But  more  than  this,  we  are  not  to 
suppose  that  it  was  the  intention  of  the  legislature  to 
take  away  the  right  of  trial  by  jury,  in  a  class  of  cases 
involving  numerous  questions  of  official  duty  and  integ- 
rity, of  conflicting  titles  and  right  of  property,  and  other 
perplexing  questions  of  fact,  which  in  the  theory  of 
our  law,  are  especially  appropriate  to  that  mode  of 
trial.  Keither  ought  we  readily  to  adopt  the  conclu- 
sion that  it  was  intended  to  change  the  common  law 
rule  of  damages  in  this  class  of  cases,  so  that  instead 
of  subjecting  the  officer  to  liability  commensurate  with 
the  damages  sustained  by  his  wrongful  act,  he  and  his 
sureties  should  by  a  positive  rule,  alike  arbitrary  and 
indiscriminate,  be  made  liable  for  the  full  amount  of  the 
judgment,  with  a  penalty  of  twelve  and  a  half  per 
cent  thereon;  and  yet  all  these  consequences  necessarily 
result  from  the  construction  insisted  upon  by  the  coun- 
sel for  the  defendant  in  error.  Such  a  construction 
could  only  be  admitted,  constitutional  objections  out 
of  view,  upon  the  ground  that  the  statute  was  suscep- 
tible of  none  other. 
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It  is  clear  that  in  neither  of  these  cases,  provided 
for  in  the  section  of  the  act  before  referred  to,  has 
the  court  any  authority  to  empannel  a  jury;  no  such 
thing  was  contemplated,  and  upon  what  we  consider 
the  proper  construction  and  interpretation  of  the  lan- 
guage of  the  act,  there  can  be  no  necessity  in  calling 
in  the  aid  of  a  jury;  because  the  questions,  if  not 
purely  questions  of  law,  relate  to  matters  of  practice, 
which,  both  upon  principle  and  established  usage,  are 
proper  for  the  determination  of  the  court  exclusively, 
and  altogether  unfit  for  a  jury. 

The  cases  provided  for,  are,  first,  the  failure  of  the 
sheriff,  or  other  officer,  "to  make  due  and  proper  return 
of  any  execution."  Second:  his  failure  "to  pay  over 
the  money  on  any  execution  after  the  same  is,  or  shall 
be  returned,  satisfied  in  whole  or  in  part."  And,  third, 
his  "making  a  false,  or  insufficient  return." 

In  these  cases  the  act  declares  that  the  "officer 
and  his  securities  shall  be  liable  to  a  motion  in  the 
circuit  court  of  the  county  from  which  the  execution 
issued;  and  judgment  shall  be  rendered  against  them 
for  the  amount  due  upon  said  execution,  or  for  the 
amount  collected  by  such  sheriff,  &c.,  with  interest 
thereon,    together    with    twelve    and    a    half   per    cent 


Now,  as  respects  the  default  of  the  officer  in  the 
two  first  cases,  the  non-return  of  an  execution,  or  the 
neglect  to  pay  over  money  received  upon  an  execution, 
the  courts  have  immemorially  exercised  the  power  of 
coercing  the  officer  to  the  performance  of  his  official 
duty  by  process  of  contempt  or  other  summary  method; 
and  in  conferring  the  power  to  render  a  judgment  on 
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motion  in    these    cases,    all  admit  the  propriety  of   the 
exclusive  exercise  of  that  power  by  the  court. 

In  respect  to  tlie  motion  for  a  "false  or  insufficient" 
return,  it  becomes  necessary  to  determine  the  legal  in- 
terpretation of  these  words,  or  the  sense  in  which  they 
are  to  be  understood,  as  used  in  the  statute  under  con- 
sideration. We  think  it  clear  that  they  have  reference 
alone  to  the  face  of  the  return^  and  in  the  determi- 
nation of  the  question,  whether  the  return  be  false  or 
insufficient,  nothing  extrinsic  of  the  return  can  be  looked 
to.  As  to  an  alleged  insufficient  return,  the  enquiry 
is,  is  it  such  in  point  of  law?  It  was  so  held  in  Bains 
vs.  Childress^  2  Ilumph.,  R.,  449.  In  that  case  it  is 
said:  "If  the  return  be  not  insufficient  in  point  of 
law,  that  is,  if  it  show  an  adequate  reason  why  the 
money  was  not  made,  a  motion  will  not  lie;  if  it  be 
thought,  notwithstanding  his  return,  that  the  sheriff  has 
not  used  proper  diligence,  or  that  he  has  been  guilty 
of  negligence,  the  remedy  is  by  action."  This  reason- 
ing, we  think,  applies  with  equal  force  to  the  case  of 
a  motion  for  a  false  return.  Tlie  enquiry  in  the  latter 
case,  is,  can  it  be  affirmed,  as  a  legal  conclusion  from 
the  facts  stated  in  the  return,  that  it  is  false?  For 
example,  suppose  the  return  shows  a  levy  upon  per- 
sonal property,  but  it  is  stated,  as  is  sometimes  the 
case,  that  there  was  not  time  to  sell,  and  yet  it  ap- 
pears from  the  date  endorsed  on  the  execution,  that  ten 
days  or  more  elapsed  between  the  levy  and  the  return 
day  of  the  process;  in  such  case,  the  court  can  pro- 
nounce upon  the  face  of  the  return  that  it  is  false; 
and  so  in  other  cases  that  sometimes  occur.  To  such 
cases  alone,  was  this  provision  of  the  act  intended   to 
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apply.  And  therefore  we  hold,  that  in  a  proceeding 
by  motion  for  a  "false  return,"  it  is  not  admissible  to 
show  by  extrinsic  evidence,  that  such  return  is  false  in 
point  of  fact.  For  this  purpose  the  party  must  resort 
to  the  common  law  remedy  of  an  action  an  the  ease. 

We  are  aware  that  the  case  of  Trigg  vs.  MeDonaldj 
2  Humph.,  R.,  386,  seems  to  sustain  the  contrary  doc- 
trine; but  the  question  as  to  the  proper  construction  of 
the  act  of  1835,  does  not  appear  to  have  been  directly 
made  in  that  case,  and  we  are  not  satisfied  with  the 
decision. 

It  follows  that  the  judgment -must  be  reversed,  and 
the  motion  dismissed. 


Hobbs  &  Henly,  we  <&c.  vs.  Memphis  Ins.  Company. 


1.  Insurancb.  Awignment  cf  policy t  The  title  of  the  euJtject  of  the  policy  re* 
maining  in  the  aetiynor.  Although  a  policy  of  insurance  is  not  negotiable, 
and  the  assignment  of  it  does  not  pass  the  legal  title  to  the  assignee,  jet 
it  is  a  ehoee  in  action  assignable  in  equity,  and  this  equitable  interest  will 
be  recognised  and  protected  as  in  other  cases,  where  chotes  in  action  are 
assigned.  But  such  assignment  will  be  of  no  value  to  the  assignee,  unless 
the  subject  insured  or  an  interest  therein  be  also  assigned. 

2.  Same.  Action  upon  aesigtted  poliey.  The  action  at  common  law  upon  a 
policy  of  insurance  in  the  hands  of  an  assignee,  can  only  be  maintuned  in 
the  name  of  the  legal  owner,  the  assignor,  for  the  use  of  the  equitable 
owner,  the  assignee,  and  the  insurer  will  be  entitled  to  all  defenses  as  set 
off  or  otherwise,  that  exist  in  his  favor  against  the  original  assured. 

3.  Same.  Sale  of  the  subject  of  the  policy.  At  affecting  the  poliey.  A  sale  of 
the  subject  insured,  does  not  operate  as  an  assignment  of  the  policy.    So 
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if  the  subject  insured  be  assigned,  and  not  the  policy  also ;  and  a  loss  bap- 
pen,  neither  the  original  assured  or  the  assignee  of  the  property  can  recover 
indemnity  of  the  underwriters. 

.  Same.  Same.  Same.  If  the  party  assured  under  a  policy  which  contains 
a  provision  that  it  shall  become  void  by  assignment,  without  the  consent 
of  the  underwriters,  make  a  voluntary  assignment  of  his  entire  interest  in 
the  property  intured^  he  cannot  without  such  consent,  also  assign  the  policy 
80  as  to  continue  the  risk  upon  the  underwriters ;  but  the  risk  will  cease, 
unless  the  property  insured  be  reassigned  during  the  time  limited  for  the 
continuance  of  the  policy. 

.  Samb.  Effect  of  €aik  attignment  of  part  of  tht  property  ineured,  Itluetratiofi 
of  the  rule.  If  a  part  only  of  the  property  insured  be  assigned,  the  risk 
will  continue  upon  the  insurers  as  to  the  residue.  So  where  two  partners 
in  trade  took  insurance  upon  their  stock  of  goods,  and  during  the  continu- 
ance of  the  policy,  one  of  said  partners  sold  and  assigned  his  interest  in 
the  stock  of  goods  to  the  other,  the  risk  continues  as  to  the  interest  of  the 
assignee  in  the  goods  which  he  owned  at  the  time  of  the  insurance,  and  he 
may  recover  in  an  action  brought  in  the  name  of  the  firm,  for  his  use  and 
loss  of  his  original  interest,  but  not  for  a  loss  to  the  interest  of  his  co-part- 
ner so  aadgned  to  him,  for  that  has  ceased  to  be  covered  by  the  policy. 


FROM  DAVineON. 


This  suit  was  instituted  in  the  circuit  court  of  David- 
son, by  Hobbs  &  Henly  for  the  use  of  Henly,  upon  a 
policy  of  insurance  against  loss  by  fire,  effected  with  the 
Memphis  Insurance  Company.  It  seems  that  on  the  9th 
of  January,  1852,  the  defendants  insured  Hobbs  &  Henly, 
then  partners  in  trade  under  the  firm  name,  to  the 
amount  of  $8,000,  upon  their  stock  of  groceries,  then 
kept  in  their  front  store-room  fronting  Market  street  and 
Sewanee  alley,  in  the  city  of  Kashville.  The  insurance 
was  to  continue  for  one  year.  On  the  1st  uf  April,  there- 
after, Hobbs  sold  his  interest  in  the  goods  to  Henly. 
On  the  12th  of  June,  1852,  the  groceries  were  destroyed 
by  fire,  and  <his  action  was  brought  in  the  name  of 
Hobbs    &  Henly  for  the   use   of  Henly,  for   the  whole 
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amount  of  insurance.  There  is  a  provision  in  the  policy 
that  it  shbuld  not  be  assigned  by  the  assured,  without 
the  consent  of  the  company,  "expressed,  by  endorsement 
thereon,"  and  "in  case  of  assignment  without  such  con- 
sent, whether  of  the  whole  policy  or  of  any  interest  in 
it,  the  liability  of  the  company  in  virtue  of  such  policy, 
shall  thenceforth  cease."  The  defendant  pleaded  the  sale 
by  Hobbs  to  Henly  on  the  1st  of  April,  1852,  and  that 
Hobbs  had  no  interest  in  the  policy.  The  plaintiffs 
replied  that  the  defendant  after  the  sale  by  Hobbs,  had 
notice  thereof  and  assented  thereto.  To  this  replication 
there  was  a  demurrer,  which  the  court  ( Hon.  N.  Baxter 
presiding)  sustained,  giving  judgment  thereon  for  defen- 
dant, from  which  the  plaintiff  appealed. 

Meigs,  for  the  plaintiff  in  error. 

The  action  having  been  first  in  the  name  of  Hobbs  & 
Henly  for  the  use  of  Henly,  the  question  iS  made, 
whether  the  action  will  lie,  Hobbs  having,  as  is  said, 
no  interest  in  the  property?  For  the  plaintiffs  it  is 
answered,  that  the  sale  of  Hobbs'  interest  to  his  partner 
is  not  a  formal  assignment  of  the  policy,  but  only  vests 
Henly  with  the  beneficial  interest  in  what  previously 
belonged  to  the  firm,  with  a  right  to  use  the  firm's  name 
in  a  suit  on  the  policy.  Meigs'  Dig.,  1402,  last  T" ;  141 ; 
also  28. 

In  8  Annual  Dig.,  p.  228,  No.  26,  is  an  abstract  of 
Howard  vs.  Albcmy  Insurance  Co.^  3  Denio,  801,  to  this 
effect ;  that,  if  one  of  two  owners  of  property  insured 
conveys  his  interest  to  the  other,  and  the  property  is 
destroyed  by  fire,  a  joint  action   cannot   be  maintained. 
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So  iu  6  TJ.  S.  Dig.,  p.  202,  I  6,  the  case  of  Wilson  vs. 
mU^  3  Mete,,  66,  is  cited  as  settling,  that  if  a  person 
insured  parts  with  his  interest  in  the  property  before  lost, 
the  benefit  of  the  insurance  does  not  go  to  the  purchaser. 
But  3  Kent,  last  ed.,  p.  452,  note  1,  and  453,  note  a,  2 
(top  paging)  7  Barb.  S.  C.  R.,  570,  is  cited,  to  the 
effect,  that  "a  sale  by  one  of  several  owners  to  the 
other  owners  is  not  such  an  alienation  as  will  avoid  the 
policy."  That  is  the  point  of  chief  interest.  All  the 
rest  relates  merely  to  the  form  of  suing. 

A  sale  of  the  subject  is  an  equitable  assignment  of 
the  vendor's  interest  in  the  policy.  Phillips  on  Insur- 
ance, ch.  1,  §  10,  sub-section  76-108.  As  to  the  mode 
of  proceeding,  sub-section,  82. 

A.  EwiNG,  with  whom  was  Russell  Houston,  for 
defendants  in  error,  who  said : 

1.  There  can  be  no  doubt,  that  there  must  be  a  sub- 
sisting interest  in  the  plaintiffs,  at  the  time  of  tlie  loss 
in  suits  of  this  kind,  in  order  to  give  any  claim  against 
underwriters  for  indemnity.  1,  Phillips  on  Ins.,  2  ed.,  p. 
421.  This  suit  is  brought  in  the  name  of  Hobbs  & 
Henly.  It  cannot  be  sustained  in  their  names,  because 
Hobbs  has  no  interest  in  the  policy,  and  no  interest  in 
the  subject  matter  of  the  suit.  In  1  Phillips  on  Ins.,  p. 
62-63,  it  is  said,  *'that  if  property  insured  is  sold,  so 
that  the  insured  retains  no  interest  in  it,  and  is  subject 
to  no  risk  or  responsibility  on  account  of  it,  and  no 
assignment  or  agreement  for  the  assignment  of  the  policy 
is  made,  and  afterwards  a  loss  happens,  and  after  the 
loss  the  policy  is  assigned  to  the  vendee,  the  assignment 
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AviU  be  ineffectual  in  respect  to  such  loss,  and  neither 
the  party  originally  insured  nor  his  assignee,  can  recover 
the  loss;  the  original  assured  can  recover  nothing,  for, 
not  being  the  owner  of  the  property  at  the  time  of  the 
loss,  he  has  sustained  no  injury;  nor  can  the  assignee 
recover  anything,  because,  at  the  time  of  the  loss,  he  was 
not  the  party  insured." 

2.  This  is  a  stronger  case  against  the  plaintiffs,  be- 
cause there  never  was  any  assignment  of  the  policy, 
either  before  or  after  the  loss.  If  the  property  had  never 
been  assigned,  and  the  policy  had  been  legally  assigned 
after  the  loss,  this  suit  might  possibly  be  sustained,  but 
such  was  not  the  fact. 

3.  The  foregoing  propositions  clearly  apply  where  all 
of  the  assured,  have  assigned  their  interest  in  the  pro- 
perty insured  before  a  loss,  to  a  stranger. 

4.  And  the  same  doctrines  and  principles  apply  to 
a  case  wh6n  two  or  more  persons  are  jointly  insured 
upon  joint  property,  and  one  of  them,  before  the  loss, 
assigns  all  of  his  interest  in  the  subject  of  the  insnrance 
to  the  other.    3  Denio's  Eep.,  801.    2  Comstock's  R.,  210. 

5.  This  suit  is  on  the  policy.  It  cannot  be  sustained 
by  both,  for  the  reasons  stated.  It  cannot  be  sustained 
by  Henly  alone  on  the  policy,  for  the  policy  was  for  the 
benefit  of  two.  And  if  this  suit  is  to  be  regarded  as 
Henly's  suit,  being  for  his  use,  it  cannot  be  sustained. 
The  replication  alleges  notice  of  the  sale  to  Henly, 
and  the  assent  to  it  by  the  company.  If  such  facts  give 
Henly  a  right  of  action  against  the  Company,  it  would 
be  because  of  a  new  contract,  upon  which  the  suit  should 
have  been  brought,  and  not  upon  the  policy.  Wilson  vs. 
BUI,  3  Metcalf,  66. 
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ToTTEN,    J.,    delivered    the-    opinion    of   the    court. 

Action  on  a  fire  policy.  On  the  9th  of  January 
1862,  the  defendant  insured  the  plaintiffs,  SiMs  and 
Henleyy  agamst  loss  <md  da/mage  by  fire,  to  the  amount  of 
three  thousand  dollars,  upon  the  plaintiffs  stock  of  groce- 
ries, in  the  store  room  then  occupied  by  them  in  Nash- 
ville, the  policy  to  continue  one  year. 

It  was  provided  in  the  policy  that  it  was  not  assign- 
able unless  by  defendants'  consent,  expressed  by  endorse- 
ment made  thereon,  and  if  assigned  in  whole  or  in  part 
without  such  consent,  the  liability  of  defendants  was  to 
cease.  After  the  insurance  was  effected,  Hobbs  assigned 
all  his  interest  in  the  sul^ect  insured  to  Henley,  his  partner, 
and  thereafter,  on  the  12th  of  June  1852,  the  store  room 
and  groceries  insured  were  consumed  by  fire,  to  the  loss 
and  damage  of  the  plaintiff,  six  thousand  six  hundred 
dollars.  The  defendant  refused  to  pay  the  indemnity 
stipulated  for  in  the  policy,  and  this  action  was  instituted 
in  the  name  of  Hobbs  and  Henley  for  the  use  of  Henley, 
to  recover  it.  To  the  defendants'  plea  that  Hobbs  had 
assigned  his  interest  in  the  subject  insured  to  Henley,  the 
plaintiffs  replied  that  the  assignment  was  by  defendants' 
consent  To  this  replication  defendants  demurred;  on 
which  there  was  judgment  for  defendants,  and  plaintiffs 
appealed. 

Counsel  for  defendant  insist  that  there  must  be  a 
subsisting  interest  in  the  plaintiffs  at  the  time  of  the 
loss,  to  entitle  them  to  maintain  a  suit  against  the  insurer 
for  the  indemnity  stipulated  for  in  the  policy.  That 
there  was  no  subsisting  interest  in  Hobbs,  one  of  the 
plaintiffs,  as  he  had  assigned  his  interest  in  the  subject 
80 
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iosnred  to  Henlej,    the  other  plaintiff,   and  therefore  the 
action  cannot  be  maintained  in  their  joint  names. 

It  is  further  argued,  that  said  assignment  avoided  the 
policy  under  a  provision  contained  in   it   to    that   effect, 
and  that  the  risk  of  defendant  therefore  ceased.      Now  a 
policy  of  insurance  is  not  negotiubU^    and  an   assignment 
of  it  will  not  pass  the  legal  title   to  the    assignee.      But« 
it  is  a    chose  in   action   assignable    in    equity,    and  this 
equitable  interest  will  be  recognised  and  protected   as  in 
other  cases  where  choses   in  action  are    assigned.      The 
action  at    common   law   must  be   in   the    name   of   the 
assignor,  the  legal  owner,  for  the  use  of  the  assignee,  the 
equitable  owner,  and  the   insurer  will  be  entitled  to    all 
defenses,  as   set-off,  or   otherwise,  that  eidst  in  his  favor, 
against  the    original   assured.     4  Kent    Oom.,  261,  375. 
1  Phil,  on  Ins.,  61.      But  the  ^issignment  will  be   of  no 
value  to    the    assignee  unless  the   subject   insured  or  an 
interest  therein  be    also    assigned.     8  Kent    Com.,    375. 
And,  therefore,  if  the  subject  insured  be  assigned,  and  not 
the  policy  also,   and  a  loss  happen,   neither  the  original 
assured,   nor  the    assignee  of  the  property    can   recover 
indemnity  from  the  underwriter,    the    former   not    being 
owner  of  the  property,    has   sustained    no  loss,  and    the 
latter  had    acquired  no  interest  in  the  policy,   for  a  sale 
of  the  subject  insured   does  not   operate   as    an  assign- 
ment   of    the  policy.    1    Phil,  on  Ins.,    62.    But   in  the 
present  case  the  policy  contains  a   provision  against  its 
assignment,  unless  it  be  with  the    consent  of  the  insurer. 

A  restriction  in  a  policy  that  it  shall  become  void  by 
assignment  without  the  consent  of  the  underwriters,  is 
not  void  as  an  unlawful  restraint  upon  the  transfer  of 
property,  hut  i^  to  he  si/ricUy  construedy    I  Phil,  on  Ins., 
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73.  5  Pick.  E.,  75.  And  being  bo  construed,  the  restric- 
tion does  not  apply  to  a  transfer  by  act  of  law,  nor  to 
a  transfer  to  a  trustee  for  the  benefit  of  the  assured  and 
his  creditors,  nor  to  a  transfer  by  will.  3  Kent  Com., 
375.  1  Phil,  on  Ins.,  74.  But  if  the  assured  make  a 
voluntary  assignment  of  his  entire  interest  in  the  subject 
msuredy  he  cannot,  also,  under  this  provision  assign  the 
policy  so  as  to  continue  the  risk  upon  the  underwriters ; 
but  the  risk  will  cease,  unless  the  subject  insured  be 
re-assigned  during  the  term  limited  for  the  continuance 
of  the  policy,  and  in  that  case  it  may  perhaps  revive. 
The  assignment  of  the  property  insured  does  not  render 
the  policy  void,  but  it  leaves  no  interest  in  the  assured 
upon  which  it  can  operate.  But  if  a  part  only  of  the 
property  be  assigned,  the  risk  will  continue  upon  the  in- 
surers as  to  the  residue ;  for  in  such  case,  the  risk  is  less 
than  that  which  the  contract  imposed.  As  to  this  there 
can  be  no  question.  Now  if  two  persons  insure  property 
and  one  assign  his  interest  .  to  the  other,  can  the  rule  be 
diflTerent?  We  are  of  opinion  that  it  cannot.  In  principle 
the  cases  are  the  same.  But  the  assignee  cannot  recover 
for  a  loss  of  interest  assigned  to  him,  for  that  has  ceased 
to  be  covered  by  the  policy.  But  there  can  be  no  reason 
why  he  may  not  recover  for  a  loss  of  the  residue,  which 
he  owned  at  the  time  of  the  insurance  and  at  the  time 
of  the  loss. 

It  is  true  as  argued,  that  the  assured  must  have  an 
interest  at  the  time  of  the  loss,  and  his  recovery  will 
be  limited  by  the  extent  of  that  interest  and  loss.  K  part 
of  the  subject  insured  be  assigned,  there  can  be  no  re- 
covery for  that,  but  only  for  the  residue  as  we  have  seen. 
Reed  vs.  Cole.    3  Burr,  1512.    Stetson  vs.  Mass.  Ins.  Co. 
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4  Mass.  330.      Now  as  to  the  remedy,  we  think  it  clear 
that  the  action  must  be  in  the  name  of  both  the  plaintiffs, 
for  in  them  the  legal  interest  is  vested.      We  have  seen 
that  the  policy  is  a  mere  chose  m  action^  and  where  there 
is  no  prohibition  against  its  assignment,  the  assignee  takes 
only  an  equitable    interest,  and  his    remedy    must  be  in 
the  name  of  the  legal  owner.      In  the  present  case  there 
is  an  assignment  of  part  only  of  the  subject  insured,  and 
for  the  loss  of  tliat  the  action  must  be   in  the    name   of 
both  the  assured.    If  the  underwriters  did  not  consent  to 
the  assignment,  the  recovery   will  be  limited  as  we  have 
seen,  to  the  loss  of  the  residue  of  the  property  insured, 
which  had  not  been  assigned.      But   if  the    underwriter 
consented  to  the  assignment,    and  that  the  policy  should 
continue  as  before,  the  right  to  recover  would  extend  to 
the  property  assigned  also,  for  that  would  be  a  waiver  of 
the  prohibition  contained  in  the  policy.      The  consent  to 
be  expressed  according   to  the  terms    of  the  prohibition, 
by  endorsement  on  the  policy. 

The  cases  of  Murdoch  vs.  Chencmgo  Mutual  Insurance 
Company y  2  Oomstock  K.,  216,  and  Howa/rd  vs.  Albany 
Ins.  Co.^  3  Denio  R,  302,  relied  upon  by  defendants' 
counsel,  we  have  carefully  considered,  and  we  deem  it 
necessary  only  to  say,  that  we  do  not  concur  in  the 
doctrine  of  those  cases,  nor  consider  it  founded  in  principle 
or  authority. 

Let  the  judgment  be  reversed,  and  the  cause  be 
remanded. 

Judgment   reversed. 
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Saeah  Coopeb  V8.  J.  W.  Summers. 

1.  Affeal.  Ownty  court,  InquitUU^n  of  lunacy.  Act  of  1844,  eh,  99.  The 
act  of  1844,  ch.  99,  §  1,  which  provides,  that,  "  where  any  person  or  per- 
sons may  conceive  him,  her,  or  themselves  aggrieved  by  any  decree  or 
decision  of  any  county  court  in  this  State,  he,  she,  or  they  may  ask  for  and 
obtain  an  appeal  from  the  decision  or  judgment  of  said  county  court  to 
the  next  circuit  court  of  said  county,"  authorizes  an  appeal  from  the  de- 
cision of  a  county  court  to  the  circuit  court,  on  an  inquisition  of  lunacy. 
Upon  the  return  of  the  inquisition  the  county  court  must  either  receive  or 
reject  the  same  ;  and  from  its  decree  or  decision,  be  it  either  way,  an  ap  • 
peal  will  lie  by  the  express  terms  of  said  aot 

2.  Sufs.  8ame,  Scmu,  An  order  of  the  county  court  upon  tiie  return  of  an 
inquisition  of  lunacy,  that  the  same  be  received  and  entered  upon  the  re- 
cords, is  such  an  order  or  decision  as  an  appeal  will  lie  from  to  the  circuit 
court. 

3.  Same.  Effect  of  an  appeal.  Juritdietion  of  the  eireuU  courts.  The  appeal 
given  by  the  act  of  1844,  ch.  99,  §  1,  from  the  decision  of  a  county  court 
to  the  circuit  court  on  an  inquisition  of  lunacy,  can  only  operate  as  an  ap- 
peal in  error,  or  writ  of  error  proper.  Upon  such  appeal  the  circuit  court 
can  only  rwiee  the  proceedings  of  the  county  court,  and  affirm  or  reverse 
the  same  as  may  be  proper.  Upon  a  judgment  of  reversal  the  circuit  court 
has  no  jurisdiction,  either  to  award  a  writ  of  inquisition  to  the  Bhzriffde  novo , 
or  to  empannel  a  jury  to  enquire  into  the  fact  of  lunacy.  This  jurisdiction 
is  exclusively  in  the  county  court. 

4.  Practice.    The  remedy  by  certiorari.    In  cases  where  no  appeal  or  writ  of 
^    error  is  given  by  statute,  the  writ  pf  certiorari  has  been  adopted  in  our  prac- 
tice as  the  almost  universal  method  by  which  the  circuit  court,  as  a  court 
of  general  jurisdiction,  exercises  control  over  all  Inferior  jurisdictions, 
however  constituted,  and  whatever  their  course  of  proceeding. 

5.  County  Courts.  Juriediction,  The  act  of  1797,  ch.  41,  §  1,  conferring 
upon  the  county  courts  jurisdiction  over  the  estates  and  persons  of  idiots 
and  lunatics,  does  not  extend  to  persons  disabled  by  age  or  bodily  infirm- 
ity. Such  jurisdiction  belongs  to  the  chancery  courts  by  the  act  of  1852, 
ch.  163,  by  which  the  chancery  courts  have  also  concurrent  jurisdiction 
with  the  county  courts  over  the  persons  and  estates  of  idiots  and  lunatics. 


FROM  GANNON. 


This  was  a  proceeding  upon  an  inquisition  of  lunacy 
in  the  county  court  of  Cannon,  where  it  was  instituted 
on  the  ground  that  Sarah  Cooper,  the  plaintiff  in  error, 


454  NASHVILLE: 


Sarah  Cooper  v«.  J.  W.  Sammera 


was   old    and  infirm,  and  for    the  want  of.  the   proper 
exercise  of  her  mind  and  memory,  liable  to  be  cheated, 
and   incapable   of  managing   her  estate;    this  was  sub- 
stantially the  report  of  the  jury  of  inquest,  which  was 
received  by   the    county    court    and   ordered  to  be    en- 
tered upon  the  record;   but  no  guardian  was  appointed. 
Sarah  Cooper  appealed  from  the  decision  of  the  county 
court  to  the  circuit  court  of  said  county.       A  motion 
was  made    by    the  counsel   of  the    defendant  in    error, 
who    was    the    original    petitioner,   to    strike    the    cause 
from  the   docket   of   the   circuit  court   for   want    of  ju- 
risdiction, which  was  overruled.      The  defendant's  coun- 
sel then  moved  the  court  to  affirm  the  proceedings  of 
the  county  court.      His  Honor,  Judge  DAvrosoN,  being 
of  opinion  that  he  could  only  examine  the  case  as  upon 
writ  of  error  and  not  de  novOj  affirmed  the  proceedings 
of  the  county   court  without  ftirther  order.      From  the 
judgment  of  the    circuit   court  Sarah   Cooper  appealed 
in  error  to  this  court. 

E.  H.  EwiNG  and  A.  Burgee,  for  the  plaintiff  in 
error. 

Keeble  and  Davi6,  for  the  defendant  in  error. 

MoBjnney,  J.,  delivered  the  opinion  of  the  conrt. 

This  was  an  inquisition  of  lunacy.  The  ground  of 
the  proceeding,  as  set  forth  in  the  petition  to  the  county 
court,  is,  that  Sarah  Cooper,  "  from  sickness  and  old  age, 
is  entirely  incapable  of  taking  care  of  herself,  and  for 
want  of  the  proper  exercise  of  her  mind  and  memdrr, 
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is  liable  to  be  cheated  and  defrauded  out  of  her  pro- 
perty," &e.  The  petition  shows  that  said  Sarah  is  the 
owner  '  of  four  slaves  and  other  personal  property,  and 
that  she  is  seventy-five  years  of  age.  Upon  this 
application  the  county  court  made  an  order,  directing 
the  sheriflF  to  summon  a  jury  of  twelve  freeholders  to 
ascertain  the  lunacy  of  said  Sarah  Cooper.  The  jury 
found  that  she  was  a  lunatic.  The  inquisition  was 
received  by  the  court,  and  ordered  to  be  entered  of 
record,  but  no  guardian  was  appointed. 

On  behalf  of  the  supposed  lunatic,  an  appeal  was 
prosecuted  to  the  circuit  court.  In  the  circuit  court 
a  motion  was  made  by  the  counsel  of  Summers,  to 
strike  the  case  from  the  docket  upon  the  ground  that 
an  appeal  would  not  lie  in  such  a  case.  The  court 
refused  this  motion,  and  proceeded  to  affirm  the  pro- 
ceedings of  the  jury  and  of  the  county  court,  and  the 
case  is  brought  here  by  an  appeal  in  error. 

The  first  and  principal  question  for  our  consideration, 
is,  will  an  appeal  lie  in  a  case  like  the  present?  This 
question  was  incidentally  considered  and  decided  in  the 
affirmative  in  the  case  of  Thamason  vs.  Kerchivdl^  10 
Humph.,  322.  Under  the  act  of  1844,  ch.  99,  the  ques- 
tion is  free  from  all  doubt.  By  the  provisions  of  that 
act,  when  any  person  may  conceive  himself  "aggrieved 
jy  any  decree  or  decision  of  any  county  court  in  this 
State,"  it  shall  be  lawful  for  such  person  "  to  ask  for 
and  obtain  an  appeal  from  the  decision  or  judgment 
of  said  county  court  to  the  circuit  court,"  &c  Upon 
the  return  of  an  inquisition  of  lunacy  the  county  court 
must  act;  it  must  either  receive  or  reject  the  inqui- 
sition; and  from  its  "decree  or  decision,"  be  it  either 
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way,  an  appeal  will  lie  by  the  express  terms  of  the  act. 

Li  the   present  case,  the  record   shows  that  the  in- 
quisition was  received  by  the  court,  and  ordered  to  be 
entered  upon  its  records.      This  was  such  an  order,  or 
^^  decision,"  as  an  appeal  would  lie  from  to  the  circuit 
court.       It    is    certainly  true    that    upon    common    law 
principles  an  appeal  would  not  be  maintainable  in  the 
present  case,  neither  would  a  writ  of  error.     The  juris- 
diction conferred  upon  the  county  court  by  the  act  of 
1797,  ch.  41,  §  1,  over  the  persons  and  estates  of  "  idiots 
and  lunatics,"  being  a  special  jurisdiction,  created   and 
regulated   by   the    statute,  and  not    a    jurisdiction   pro- 
perly belonging  to  the  court  as  a  court  of  record,  pro- 
ceeding according  to  the  course  of  the   common  law,  no 
appeal  or  writ  of  error  could  bo  maintained  from  the  sen- 
tence or  judgment  of  the  court,  in  the  exercise  of  such 
special  statutory  jurisdiction,  in  the  absence  of  an   ex- 
press provision  to  that  effect.     The  remedy  would  be, 
(if  no  appeal  or  writ  of  error  were  given  by  statute,) 
the  writ  of  certiorari^   which  has  been  adopted  *in  our 
practice  as  the  almost  univerM^  method   by  which  the 
circuit  court,  as  a    court    of  general  jurisdiction,  exer- 
cises control  over  all  inferior  jurisdictions,  however  con- 
sfcilnted  and  whatever  their  course  of  proceeding.       11 
Hkmpfa.,  249,  252.     But  in  the  present  case,  the  appeal 
giTpn  by  statute  can  only  operate  as  an  appeal  in  error, 
or  \  writ  of  error  proper.     Upon  such  appeal  the  circuit 
court  can  only   revise   the  proceedings   <^    the    coimtj 
court,  and  affirm,  or  reverse  and  set  aside  the   same  as 
may  be  proper. 

Upon  a  judgment  of  reversal  the  circuit  court  has 
no  jurisdiction,  either  to  empannel    a  jury   to   enqmre 
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into  the  fact  of  lunacy,  or  to  award  a  writ  of  inqui- 
sition to  the  sheriff  de  novo.  Tliis  jurisdiction  is  ex- 
clusively in  the  county  court. 

The  entire  proceedings  in  the  present  case  are  erro* 
neous,  and  ought  to  have  been  quashed  for  various 
reasons;  but  chiefly  upon  the  ground  that  the  case 
stated  in  the  petition  was  not  within  the  jurisdiction 
conferred  upon  the  county  court  by  the  act  of  1797. 
That  jurisdiction  is  limited  to  "idiots  and  lunatics," 
and  does  not  extend  to  persons  disabled  by  sickness  or 
agey  from  taking  care  of  themselves,  or  their  estates. 
The  act  of  1852,  ch.  163,  has  very  wisely  given  the 
chancery  court  concurrent  jurisdiction  with  the  county 
court,  over  the  persons  and  estates  of  idiots  and  luna- 
tics, and  has  extended  the  jurisdiction  of  the  chancery 
courts  to  all  "other  persons  of  unsound  mind." 

The  judgment  of  the  circuit  court  will  be  reversed, 
and  the  entire  proceedings  of  the  county  court,  inclu- 
ding the  inquisition  of  the  jury,  will  be  set  aside  and 
quashed. 
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J.  J.  Tompkins  vs.  F.  H.  Wisener. 

1.  Sl4N*drb.  Emdtnee,  Opinion*  of  wOneaet.  In  an  action  of  slander  when 
the  declaration  by  proper  averments,  states  the  existence  of  certain  extrin- 
sic matter  to  explain  the  meaning  and  application  of  the  words  spoken 
and  show  their  defamatory  character,  such  averments  being  snbstantive 
allegations  of  fact,  must  be  proved,  and  in  such  case  it  is  competent  when 
the  words  are  proven,  to  admit  as  evidence  to  the  jury  the  understanding 
of  witnesses,  familiar  with  such  extrinsic  facts,  in  whose  presence  the 
words  were  uttered,  as  to  their  application.  Vide  1  BtarkU  on  Blander,  44. 
2  lb.,  320. 
•  2.  Same.  Same,  Mere  inference  of  toitnesi  at  to  application  of  toordt.  The 
mere  general  opinion  of  a  witness  derived  from  reading  a  libel,  or  hearing 
the  words  spoken,  unaided  by  any  circumstances  within  his  knowledge,  or 
accompanying  the  act,  is  not  competent  evidence.  But  his  understanding 
as  to  the  meaning  of  the  words,  and  their  application  to  the  plaintiff  when 
founded  on  facts  previously  known  to  him,  and  detailed  by  him  as  tlie 
foundation  of  such  understanding,  is  not  subject  to  just  exception,  and  is 
competent  to  go  to  the  jury,  who  may  adopt  or  reject  it  as  in  their  jndg* 
ment  it  is  well  or  ill-founded. 

3.  Samb.  Same.  Ultutration  of  the  rule.  In  actions  of  slander,  it  is  the 
sense  and  application  of  the  words  spoken,  as  underetood  by  the  hearen, 
which  caused  the  damage  and  constitutes  the  very  giet  of  the  action.  So, 
where  the  words  spoken  were,  **  there  goes  the  grocery  keeper  who  stole 
my  money,"  and  the  witness  saw  no  one  passing  at  the  moment  except  the 
plaintiff,  and  was  aware  ( as  he  stated,)  of  a  difficulty  which  some  time 
before  occurred  between  the  plaintiff  and  defendant,  in  which  the  plaintiff, 
who  had  kept  grocery  for  the  defendant,  was  charged  by  him  with  embes- 
zling  his  money,  it  was  competent  to  allow  said  witness  to  state  his  opin- 
ion as  to  the  application  of  the  words. 

4.  Saub.  Same.  Imputation  of  crime  by  inuendo.  It  is  not  absolutely  es- 
sential in  order  to  ground  an  action  of  slander,  that  the  defamatory  words 
should  carry  on  their  face  an  open  and  direct  imputation  of  crime,  as  the 
nature  of  the  imputation  may,  from  extrinsic  matter,  be  perfectly  well  un- 
derstood by  the  hearers  acquainted  with  the  persons  and  circamstances. 


FROM   OVERTON. 


The  defendant  in  error  brought  this  action  of  slan- 
der against  the  plaintiff  in  error  in  the  circuit  court 
of  Overton.      The  words  spoken  were,  "there  goes  the 
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grocery  keeper  that  stole  my  money."  The  witness 
who  heard  the  words  uttered,  was  asked  his  opinion 
as  to  whom  the  words  referred.  This  was  objected  to, 
but  the  court.  Judge  Goodall  presiding,  overruled  the 
objection, '  and  permitted  the  question  to  be  answered. 
The  witness  stated  that  "at  the  moment  the  words  were 
spoken  he  had  no  opinion,  but  on  looking  around  he 
saw  no  one  passing  but  Wisener,  and  recollecting  a 
difficulty  which  occurred  about  one  year  before  between 
the  parties,  in  which  Tompkins  charged  Wisener,  who 
had  kept  his  grocery,  with  receiving  money,  and  not 
accounting  therefor,  he  supposed  the  words  were  intended 
to  mean  Wisener.  This  extrinsic  fact  had  also  appeared 
in  proof,  before  the  witness  was  interrogated  as  to  his 
opinion.  The  declaration  contains  four  counts,  variously 
charging  the  words  spoken,  but  containing  no  averment 
as  to  the  existence  of  the  extrinsic  matter  referred  to 
as  the  foundation  of  the  witnesses  opinion.  There  was 
verdict  and  judgment  for  $100  for  the  plaintiff  below, 
and  the  defendant's  motion  in  arrest  and  for  a  new 
trial  being  made  and  overruled,  he  appealed  in  error 
to  this  court. 

Goodpasture  and  Bbien  for  Wisener. 

Gaedenhtbe  and  Jones  for  Tompkins. 

MoKiNNEY,   J.,    delivered  the  opinion  of  the  court. 

This  was  an  action  of  slander.  Verdict  and  judg- 
ment were  for  the  plaintiff,  and  an  appeal  in  error  to 
this  court.      The  words  alleged   in  the  declaration,  and 
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proved  to  have   been  spoken,  are,  ^^  there  goes  the  gro- 
cery keeper  that  stole  my  money."     In  uttering    these 
words,  the  defendant  mentioned  no  name,    nor    did  he 
in  terms  refer  to  any  particular  person.      Circumstances 
detailed  in  the  evidence  are  relied    upon,  however,    to 
show  that  the  plaintiff  was  the  person  meant.      A  wit- 
ness present  at  the  time  the  words  were  spoken  states 
that  immediately  afterwards  he  looked  around  and  saw 
the  plaintiff   crossing  the  public    square,    about    twenty 
or  thirty  feet  from  where  defendant  and  witness-  were 
standing,  and  that  he  did  not  see  any  one  else  about 
or  passing.      It  was  also  proved  that  about  a  year  before 
the  speaking  of  the  words,  the  plaintiff  was  employed 
in  keeping  the  defendant's  grocery ;    that  they  had  had 
some  difference,   and  defendant    had    charged    that    the 
plaintiff  had  used  his  money  while  keeping  the  grocery, 
and  had  not  accounted  for  it.      The   plaintiff's  counsel 
in  the  examination  of   one  of  plaintiff's  witnesses,    en- 
quired of  him  "  who  he  understood  him  ( the  defendant,) 
to  mean,"    as    the    person    charged    with    stealing    the 
money.     This  question  was  objected  to,  but  the  objection 
being  overruled,  the  witness    in    substance    stated,    that 
at  the  time  the  words  were  first  spoken,   "he  had    no 
opinion"  on  the  subject,  but  after  some  reflection,  and 
calling    up    the    circumstances    before    referred    to,    he 
"thought  it  was  plaintiff  defendant  meant."     This  ques- 
tion and  answer  constitute  the  ground    of  error    relied 
upon  in  the  argument  here. 

It  is  certainly  true  that  the  slanderous  words  spoken 
must  be  shown  to  have  an  individual  application  to  the 
plaintiff,  and  that  he  was  the  person  intended  tor  be 
designated.      It  is  not  absolutely  essential,  however,  that 
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in  order  to  ground  an  action  for  slander,  the  defamatory 
words  should  carry  on  their  face  an  open  and  direct 
imputation  of  crime,  or  that  they  should  designate  by 
name  the  person  at  whom  they  are  pointed;  for  as  has 
been  justly  remarked,  calumny  may  be  as  effectually 
conveyed  in  artful  allusions  to  collateral  matter  and 
oblique  insinuations,  as  by  the  most  explicit  assertions; 
and  though  a  fictitious  name  be  used,  or  the  name 
be  altogether  omitted,  the  application  of  the  words,  both 
as  respects  the  nature  of  the  imputation  and  the  person 
intended,  may  from  extrinsic  matter,  be  perfectly  well 
understood  by  the  hearers  acquainted  with  the  persons 
and  circumstances.  Starkie  on  Slander,  (ed.  of  1862,) 
vol.  1,  44 ;  vol.  2,  320,  marg.  "  In .  such  case,  the 
plaintiff,  by  proper  averments  in  the  declaration,  as  has 
been  done  in  the  present  case,  must  state  the  existence 
of  such  extrinsic  matter  as  will  explain  the  meaning 
of  the  words,  show  their  defamatory  character,  and 
their  application  to  the  plaintiff."  *^It  is  competent  to 
aver  that  the  words  were  uttered  with  intent  to  convey 
a  particular  meaning,  that  they  were  intended  to  apply 
to  the  plaintiff,  and  that  they  were  so  understood  by 
the  persons  in  whose  presence  they  were  spoken." 
"And  these  averments  being  substantial  allegations  of 
facts,  must  be  proved.  5  East,  463-470.  5  Bam.  & 
Adol.,  27,  and  are  questions  to  be  decided  by  the  jury. 
Starkie  on  Slander,  vol.  2,  51." 

Having  stated  these  general  principles,  we  come  to 
the  question  whether,  if  the  defendant  does  not  at  the 
time  of  speaking  the  words,  directly  apply  them  to  the 
plaintiff  by  name,  it  is  competent  to  admit  as  evidence 
to  the  jury    the   understanding   of  witnesses    in   whose 
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presence    they    were    uttered,  as    to    their    application? 

Upon  this  question  the  authorities  appear  to  differ. 
According  to  some  of  the  cases,  both  English  and  Ame- 
rican, it  would  seem  that  in  support  of  the  averments 
of  the  declaration  in  respect  to  the  meaning  of  the 
words,  or  of  their  application  to  the  plaintiff,  the  opin- 
ion or  belief  of  a  witness  cannot  be  admitted ;  that  the 
witness  can  only  be  allowed  to  state  facts,  from  which 
the  jury,  under  the  direction  of  the  court,  will  deduce 
the  proper  conclusions  for  themselves. 

But  it  is  laid  down  on  the  other  hand  (Starkie  on 
Slander,  vol.  2,  51,)  that  the  libel  or  words  spoken, 
being  proved,  their  application  to  the  plaintiff  and  the 
extrinsic  matters  alleged  in  the  declaration  may  be 
shown  "by  the  testimony  of  witnesses  who  know  the 
parties,  and  circumstances,  and  who  can  state  their  judg- 
ment and  opinion  on  the  application  and  meaning  of 
the  terms  used  by  the  defendant  as  alleged  in  the  de- 
claration." Again  at  page  321,  marg.,  it  is  said  that 
where  the  intention  as  to  the  application  of  a  libel,  is 
"doubtful  and  ambiguous,  from  the  defendant  having 
left  blanks  for  the  name,  or  from  his  having  given 
merely  the  initials,  or  having  introduced  fictitious  names, 
it  is  a  question  for  the  opinion  and  judgment  of 
the  jury,  whether  the  prosecutor  was  the  party  really 
aimed  at.  For  this  purpose  the  judgment  and  opinion 
of  witnesses  who  from  their  knowledge  of  the  parties 
and  circumstances,  are  able  to  form  a  conclusion  as  to 
the  defendant's  intention  and  application  of  the  libel, 
is  evidence  for  the  information  of  the  jury." 

There  is  certainly  much  force  in  the  objection,  that 
the  mere  general  opinion  or  understanding  of  a  witness 
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derived  from  simply  reading  a  libel,  or  hearing  the 
words  uttered,  unaided  by  any  circumstances  within  his 
knowledge,  or  accompanying  the  act,  ought  not  to  be 
received  as  evidence  to  the  jury;  for  this  might  be  in 
eflfect  to  make  the  result  depend,  not  upon  the  proper 
inferences  to  be  drawn  in  view  of  all  the  circumstances, 
but  possibly  upon  the  mistaken  deductions  of  the  witness. 
But  the  understanding  of  a  witness  as  to  the  mean- 
ing of  words,  or  of  their  application  to  the  plaintiff, 
derived  from  accompanying  circumstances,  or  facts  pre- 
viously known  to  him,  and  detailed  by  him  as  to  the 
ground  of  such  understanding,  we  think,  is  subject  to 
no  just  exception.  Of  course,  the  correctness  of  his 
conclusions  is  a  matter  for  the  consideration  of  the  jury, 
and  they  will  adopt  or  reject  them,  as  in  their  own  judg- 
ment they  may  be  well  or  ill-founded.  From  the  very 
nature  of  the  case,  witnesses  must  be  permitted,  under 
proper  qualifications,  to  state  their  understanding  and 
conclusion,  as  well  in  regard  to  the  sense  in  which 
the  words  were  used  as  to  their  application ;  for  it  is 
the  sense  and  application  of  the  words,  as  understood 
by  the  heare7*8j  which  caused  the  damage,  and  consti- 
tuted the  very  ffist  of  the  action. 

From  this  view  it  results,  that  there  is  no  error  in 
the  record,  and  the  judgment  is  a£Srmed. 
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David  Broddie  vs.  W.  B.  Johnson. 

1.  Assuupsrr.  Contract,  Gontideration,  Where  a  contract  for  rent  is  made  with 
A,  and  the  tenant  promises  to  make  his  payment  to  B,  such  promise  to  B. 
is  void  for  want  of  consideration,  unless  it  appears  that  he  were  entitled 
to  receive  the  rents  on  the  contract  of  A. 

2.  Statute  op  Limitations.  Debt  barred  by,  W7tat  kind  of  promise  vUl  remove 
the  bar,  A  promise  to  have  the  effect  to  revive  a  debt  barred  hj  the 
statute  of  limitations,  need  not  admit  that  a  specific  sum  is  due,  but  there 
must  be  a  promise  to  pay  something  or  an  acknowledgment  that  some- 
thing is  due  in  reference  to  a  particular  suliject  matter.  If  there  be 
no  express  promise,  but  a  promise  to  be  raised  by  implication  of  law  from 
the  acknowledgment  of  the  party,  such  acknowledgment  ought  to  con- 
tain an  unqualified  and  direct  admission  of  a  previous  subsisting  debt,  which 
the  party  is  liable  and  willing  to  pay.    Bell  vs.  Morriatm,    1  FetenMi, 

Z.  Same.  An  agreement  to  submit  the  matters  in  dispute  to  a  third  party, 
and  to  pay  whatever  such  third  party  may  find  to  be  due,  is  not  such  a 
promise  as  will  make  the  party  liable  for  a  debt  barred  by  the  statate  of 
limitations. 

4.  Same.  Oonditiotial promise.  Example,  To  say  ''if  I  owe  you  any  thing  I 
will  pay  you" — or,  "I  do  not  owe  you  any  thing,  but  I  will  refer  the  mat- 
ter to  A.  B.  and  if  he  says  I  owe  you,  I  will  pay,"  does  not  revive  a  debt 
if  one  in  fact  did  exist,  because  the  promise  or  acknowledgment  is 
conditional  not  only  as  to  the  amount,  but  as  to  any  indebtedness  at  all. 
But  to  say  "I  admit  I  am  indebted  to  you,"  in  reftrenoe  to  a  certain,  maUtr, 
"but  not  to  the  extent  you  claim,  and  will  leave  it  to  A  B  and  will  pay  the 
amount  when  thus  ascertained,"  would  be  sufficient. 


from  montgomxrt. 


This  was  an  action  of  debt  for  rent  upon  a  letting 
by  parol^  instituted  on  the  19th  of  April,  1850,  in  the 
circuit  court  of  Montgomery.  The  defendant  plead  nU 
debet  and  the  statute  of  limitations.  It  appears  th&t 
Broddie  in  the  year  1840  or  1841,  took  possession  of  a 
tract  of  land  in  the  county  of  Montgomery,  nnder  a  con- 
tract with  L.  "W.  King  and  as  his  tenant.  King  claimed 
title  to  the  land,  and  Broddie  remained  in  possession 
about  two  years.    Some  years  afterwards  Johnson  clainaed 
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the  rents.     Broddie  alleged,  that  by  the  contract  with 
King,    he    was   to  pay    the    rents   by   making  improve- 
ments on  the  place,  which  he  had  done  to  an  amount 
exceeding  the  rents  in    value.       Johnson    and    Broddie 
agreed    to    refer    the    matter    to    McClure,    who    should 
decide    "whether    Broddie    should    pay    any    money?" 
The  parties  neglected  to    appear    and  make  proof,  and 
McClure  made  no  award.      After  this  suit  was  brought 
by  Johnson    against   Broddie,  the  latter   stated  to    Mc- 
Clure, that,    "if  Johnson    would   take   the  suit  out  of 
court   he  would   let  McClure    settle   it."       The    Court, 
Hon.  W.  W.  Pepper  presiding,  charged  the  jury  that, 
"  the  first  enquiry   would   be :     Was   there  a    renting  ? 
and   if  so,  was   the   rent  money  due    the  plaintiff  for 
more  than  three  years  before  the  bringing  of  this  suit? 
That  if  plaintiff  delayed  for  three  years  after  the  rent 
was  due,  to  bring  his  suit,  he  could  not  recover  unless 
the   defendant   had   made   such    a   promise   to   pay   as 
would  take  the  case  out  of  the  statute  of  limitations. 
K  the  jury  should  find  from  the  proof  that  the  parties 
agreed  to  refer  the   matters  or  claims  to  a  third  person 
to  settle  for  them,  and  mutually  agreed  to  pay  the  one 
to  the  other,  as  the  result  might   determine,  whatever 
might  be  found  to  be  due  by  such  third  person ;    or, 
if  they  found  that  defendant  had  promised  to  pay  the 
plaintiff  whatever  might  be  found  due  him,  that  would 
prevent  the  operation  of  the  statute  of  limitations,  pro- 
vided that  it  was  witiiin  three  years  before  the  bringing 
of  this  suit;   and   that  no   precise   sum    need  to  have 
been  mentioned,  but  a  general  promise  to  pay  whatever 
was,  or  might  be  found  to  be  due,  would  be  sujfficient 
to  prevent  the  application  of  the  statute  of  limitations." 
31 
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He  further  charged,  "that  it  would  make  no  difference 
whether  the  defendant  rented  the  premises  of,  and  was 
the  tenant  of  King,  provided  they  should  find  from 
the  proof  that  he  had  promised  to  pay  the  plaintiff 
the  rent  in  either  of  the  modes  pointed  out  in  the 
charge."  There  was  verdict  and  judgment  for  the 
plaintiff  below,  from  which  defendant  appealed  in  error 
to  this  court. 

EoBT.  Bailey  and  Dudley,  for  the  plaintiff  in  error. 

Shaoklefobd  and  Humphrey,  for  the  defendant  in  error. 

Cabuthees,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  for  rent.  The  defense  is 
rested  upon  two  grounds: 

1.  That  the  renting  was  from  King,  who  agreed  that 
the  rents  should  be  paid  in  repairs,  which  had  been 
made;  and  if  not,  he  was  liable  to  King,  and  not  to 
Johnson. 

2.  That  the  claim  was  barred  by  the  statute  of  limi- 
tations. 

Upon  the  first  point,  the  Court  charged,  "thlat  it 
would  ^ake  no  difference  whether  the  defendant  rented 
the  premises  of,  and  was  the  tenant  of  the  plaintiff,  or 
whether  he  had  rented  the  place  of  King,  and  was  the 
tenant  of  King,  provided  they  should  find  from  the 
proof  that  the  defendant  had  promised  the  plaintiff  to 
pay  him  the  rent,  in  either  of  the  modes  pointed  out 
in  this  charge."  This  is  not  correct,  without  qualifica- 
tions.     Li  the  case  stated  it  would  have  to  appear  that 
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Johnson  was  entitled  to  the  rent  upon  the  contract  of 
King  to  make  a  promise  to  pay  him  binding;  otherwise, 
a  promise  to  pay  him  would  be  void  for  want  of  con- 
sideration. 

Second.  As  to  the  proof  necessary  to  take  a  case 
out  of  the  statute  of  limitations,  his  Honor  charged : 
"K  they  should  find  from  the  proof,  that  the  parties 
agreed  to  refer  their  matters  or  claims  to  a  third  person 
to  settle  for  them,  and  mutually  agreed  to  pay  one  to 
the  other,  as  the  result  might  determine,  whatever  might 
be  found  to  be  due  by  such  third  person;  or,  if  they 
found  that  the  defendant  promised  to  pay  the  plaintiff 
whatever  might  be  found  to  be  due  him,  that  would 
prevent  the  operation  of  the  statute,  provided  it  was 
within  three  years  before  suing;  and  that  no  precise 
sum  need  have  been  mentioned,  but  a  general  promise 
to  pay  whatever  was  or  might  be  found  to  be  due, 
would  be  sufficient  to  prevent  the  application  of  the 
statute  of  limitations." 

We  think  this  charge  cannot  be  sustained  as  the  law 
of  this  State.  Something  more  is  required  to  revive  a 
debt  barred  by  the  statute  of  limitations.  There  must 
be  an  express,  unconditional  promise  to  pay,  or  such  an 
acknowledgment  of  an  existing  debt  as  will  imply  a 
willingness  or  promise  to  pay  it  if  no  express  promise  is 
made.  When  the  remedy  is  barred  by  the  lapse  of 
three  years  it  must  be  created  anew  to  sustain  an  ac- 
tion. 2  Humph.,  166.  This  can  only  be  effected  by  a 
distinct  and  unequivocal  acknowledgment  of  the  debt; 
(4  Yerger,  174;)  by  an  express  jprorrme  to  pay^  or  an 
admission  of  an  eansting  dSt  still  due,  which  he  is  loU- 
Img  to  pay.    Thompson  vs.  French^  10  Yerg.,  456.     The 
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rule  is  thus  laid  down  in  the  Supreme  Court  of  the 
United  States,  in  Bdl  vs.  Morrison^  1  Peters,  362:  "If 
there  be  no  express  promise,  but  a  promise  to  be  raised 
by  implication  of  law  from  the  acknowledgment  of  the 
party,  such  acknowledgment  ought  to  contain  an  unqual- 
ified and  direct  admission  of  a  previous  subsisting  debt, 
which  the  party  is  liable  and  willing  to  pay."  This  is 
approved  in  Bdote  vs.  Wynne^  7  Yei^.,  534. 

In  the  case  Side  vs.  Sidej  4  Humph.,  183,  the   law 
on  this  point  was  carried  to  its  limit.    But  there  the  de- 
fendant had  "admitted  that  he   owed  the   plaintiff,  and 
if  he  would  do  within  one  hundred  dollars  of  what  was 
right  he  woiUd  pay  him."      True,   it  is  not  necesBary 
that  a  specific  sum  should  be  admitted  to  be  due,  or   an 
enopress  promise  to  pay ;   but  there  must  be  a  promise  to 
pay   something,    or   an    acknowledgment   that   there    is 
something   due  in  reference  to  a  particular  subject  mat- 
ter.    The  Court  say  in  Hale  vs.  Hale^   "  it  is  enough  if 
an  indebtedness  be  admitted  in  reference  to  a  particular 
subject  matter,  and   a   willingness  be  expressed  to   pay 
such  amount  as  may  be   due."      This  position  is  farther 
guarded  by  the  remark  that    "we  do   not  mean    to  say 
that  a  general  admission  of  indebtedness  will   authorize 
the  plaintiff  to  prove   any   accounts   he   may   produce, 
however  varied    in    their   origin,   and  remote  from    the 
meaning  of  the  party  making  the  admission.      The  ad- 
mission must   refer    to  a   particular   subject   matter    of 
indebtedness,  so  that  if  the  sum  be  not  specified    in  the 
admission  it  may  be  made  certain  by    the  proof."     We 
yield  to  the  authority  of  this  case,  but  it  certainly  goes 
as  fftr   as  can  be  justified  upon  principle,  to     Bay    the 
least.      But  it  does  not  sustain  the  charge  in   the  case 
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before  ns.  That  assumes  the  law  to  be,  that  an  agree- 
ment to  refer  the  matters  in  dispute  to  a  third  person 
to  settle,  and  to  pay  the  one  to  the  other,  whatever 
he  might  determine  to  be  due,  without  the  acknowl- 
edgment that  any  thing  was  due,  would  take  the  case 
out  of  the  statute,  or  revive  a  debt  already  barred. 
By  reference  to  the  evidence  of  McClure  it  will  be 
seen  that  the  defendant  insisted  that  he  did  not  owe 
anything,  but  agreed  to  pay  if  the  referee  decided  oth- 
erwise. The  referee  did  not  act  upon  the  case.  The 
more  general  proposition  in  the  charge,  "that  if  they 
found  the  defendant  promised  to  pay  the  plaintiff 
whatever  might  be  found  to  be  due  him,"  is  like- 
wise erroneous;  because,  first,  there  is  no  reference 
to  any  particular  transaction,  or  subject  matter;  and, 
second,  because  there  is  no  admission  that  any  thing 
was   due. 

To  say,  "if  I  owe  you  any  thing  I  will  pay  you," 
or,  "I  do  not  owe  you  any  thing,  but  I  will  refer  the 
matter  to  A  B,  and  if  he  says  I  do  I  will  pay,"  does 
not  revive  a  debt,  if  one  in  fact  did  exist,  because  the 
promise  or  acknowledgment  is  conditional,  not  only  as 
to  the  amount,  but  as  to  any  indebtedness  at  all.  But 
to  say  "I  admit  I  am  indebted  to  you,"  (in  reference  to 
a  certain  matter,)  "but  not  to  the  extent  you  claim,  and 
will  leave  it  to  A  B,  and  will  pay  the  amount  when 
thus  ascertained,"  would  be  sufficient,  according  to  the 
case  of  Sale  vs.  Hale. 

In  all  such  cases,  the  question  is,  whether  there  is  a 
promise  to  pay  the  debt  which  is  barred,  or  the  ac- 
knowledgment of  an  existing  debt,  in  such  terms  and 
under  such   circumstances   as  to   authorize   an  inference 
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that  he  is  willing   to   pay  it,  or  to   imply  a   promise  to 
pay  it. 

The  judgment  will  be   reversed,  and  the  cause  will 
be  remanded  for  a  new  trial. 


McKizzack  &  Co.  vs.  Habmon  W.  Smffh. 


LiHiTATiONS.  AdminiBtrat<n'i  and  exeetUon.  Act  of  1789,  ch,  28,  §  4.  A  re- 
quest made  by  an  administrator  or  executor  of  a  creditor  fbr  indulgence 
and  delay  until  said  representative  can  collect  the  debts  of  the  estate,  or 
until  he  can  collect  money,  is  a  special  request^  and  for  a  sufficiently  definiU 
timet  within  the  meaning  of  the  proviso  to  the  act  of  1789,  ch.  23,  §  4,  to 
obviate  the  statute  of  limitations  created  by  said  act. 


FROM  HAURT. 


This  was  a  proceeding  originating  before  a  justice 
of  the  peace  in  Maury  couYity,  upon  a  scire  /actas 
against  the  defendant  in  error,  as  administrator  of  Har- 
mon Miller,  deceased,  to  revive  a  judgment  rendered 
against  said  Miller  in  his  life  time,  and  which  was 
brought  by  appeal  into  the  circuit  court  of  said  county. 
The  defendant  plead  the  bar  of  the  statute  of  limita- 
tions of  two  years,  to  which  there  was  replication  of 
delay  at  the  special  instance  and  request  of  defendant. 
It  appeared  in  proof  that  the  defendant  had,  within 
the  two  years,  when  the  debt  was  demanded,  promised 
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that  it  should  be  paid  as  soon  as  money  enough  could 
be  collected;  and  another  time,  as  soon  as  Joseph  H. 
Miller  could  collect  some  money.  IIis  Honor,  Judge 
Martin,  charged  the  jury,  that  a  request  for  delay 
until  the  representative  can  collect  money,  or  until  he 
can  collect  debts  of  the  estate,  is  not  a  ^'special  re- 
quest," or  for  a  suflGiciently  definite  time.  There  was 
verdict  and  judgment  for  the  defendant,  and  the  plaintiff 
appealed  in  eiTor  to  this  court. 

W.  S.  Flippin,  for  the  plaintiff,  cited  2  Humph., 
565.    11  Humph.,  617.    9  Yerger,  433. 

Payne  and  Gantt,  for  defendant,  cited  act  of  1789, 
ch.  23,  §  4.    9  Yerger,  438. 

MoKinnby,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  scire  facias  to  revive  a  judgment  ren- 
dered by  a  justice  of  the  peace  of  Maury  county,  on 
the  26th  of  September,  1839,  for  the  sum  of  $68^  in 
favor  of  McEissack  &  Co.,  against  Harman  Miller. 

The  defendant.  Miller,  died  in  1848,  and  on  the  6th 
of  November  of  that  year,  the  defendant  in  error  was 
appointed  administrator  of  his  estate.  The  scire  facias 
issued  on  the  14th  of  March,  1853.  The  defendant 
pleaded  the  limitation  of  two  years,  declared^  by  the 
act  of  1789.  To  this  there  was  a  replication  that  the 
plaintiffs  delayed  to  sue  out  execution  upon  said  judg- 
ment at  the  special  request  of  the  administrator,  &c. 
The  jury  found  for  the  defendant,  and  judgment  was 
rendered  accordingly. 
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The  error  assigned  is  in  the  charge  of  the  court. 
The  part  of  the  charge  excepted  to,  is  the  instruction 
that  "a  request  to  delay  until  the  representative  can 
collect  the  debts  of  the  estate,  or  iiintil  he  can  collect 
money,  is  not  a  special  request,  or  a  sufficiently  defi- 
nite  time." 

It  is  asserted    for   tlie  defendant  in    error,  that  this 
instruction  is  fully  supported  by  the  case  of   Trate  vs. 
Wertj  9  Yerg.  K.,  433.      It  is  not  our  purpose  to  ques- 
tion the  correctness  of  the  doctrine  of  that  case,  in  its 
application  as   between  creditors  of  the  estate  and  the 
personal  representatives;   but  we  do  not  deem  it  proper 
to  press  it  any  further.      If  the  question  were  an  open 
one  it  might  perhaps  admit  of  some  doubt  whether,  in 
the  exposition  of   the  proviso  to  the  fourth   section  of 
the  act  of  1789,  it  is  not  going  very  far,  to  hold  that, 
by  a  "special    request"   for  delay,  is  meant  a  stipula- 
tion for  special  delay  for  a  definite  time  of  indulgence. 
It  is  certainly  true,  as  said  in  that  case,  that  this  pro- 
vision of  the  statute  was  designed  not  for  the    benefit 
of  the  personal   representative,  but  for  those  interested 
in  the  estate.       But    it    is    no  less  true,  that  in    some 
instances,  where  the  number  of  creditors  is  large,  and 
the  estate  in  an  unsettled  condition,  it  may  be  greatly 
for    the    benefit  of  those    interested    therein,  that    such 
delay  should    be  obtained  as    may  enable  the  personal 
representative,   in   the    exercise    of  proper  diligence,  to 
collect   in   the    assets    and   provide    the    means    of   dis- 
charging the   debts,  so  as  to   save  the  enormous  sacri- 
fice   which    sometimes    happens,    resulting    from    forced 
sales    of    property    and  the    payment    of   costs    of   suit. 
In  considering  the  case  of  Tr<Ue  vs.    Wert^  it  is   neces- 
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sary  to  refer  to  the  state  of  facts  upon  which  the 
decision  rests.  In  that  case,  to  a  plea  of  the  statute 
of  two  years,  the  plaintiffs  replied  in  substance,  a 
demand  and  payment  of  part  of  their  debt  by  the 
administrator,  within  two  years  from  the  time  of  his 
qualification,  and  that  at  the  time  of  making  said  pay- 
ment he  "specially  requested  plaintiff  to  delay  bringing 
suit  against  him  for  the  balance,  for  a  short  tirae^ 
whereupon,  &c.  But  the  proof  was,  according  to  the 
report  of  the  case,  that  the  administrator,  at  the  time 
he  paid  part  of  the  debt,  merely  promised  to  pay  the 
balance  soon.  Tliere  really  appears  to  have  been  no 
request  for  delay,  whatever;  and  even  if  there  had 
been,  the  promise  to  pay  soon  was  properly  considered 
as  too  vague  and  indefinite. 

This  subject  came  under  review  again  in  a  subse- 
quent case,  {Puchet  vs.  James^  2  Humph.,  565,)  and  it 
was  held  in  that  case,  that  a  request  for  indulgence  "till 
the  land  should  be  paid  for,  was  sufficiently  definite. 
That  a  stipulation  for  delay  for  a  specific  length  of 
timCj  was  not  necessary;  and  that  delay  for  such  a 
period  of  time  would  enable  the  administrator  to  effect 
a  certain  specified  end,  or  "until  he  could  accomplish 
a  certain  event,  named  and  stipulated  in  the  request," 
was  sufficiently  definite. 

The  principle  of  that  case  has  been  approved  and 
reaffirmed  in  later  cases,  not  reported.  And  it  seems 
to  us,  that  the  request  in  that  case  is  not  more  defi- 
nite than  the  request  in  the  case    under  consideration. 

To  the  argriinent  that,  upon  this  doctrine  it  is  placed 
in  the  power  of  the  personal  representative  of  the 
estate,  by  his  negligence  to  postpone  the  creditors,  and 
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likewise  the  distributees  for  an  unreasonable  length  of 
time.  The  answer  is,  that  the  remedy  against  improper 
delay  is  in  their  own  hands.  Tlie  law  affords  them, 
respectively,  ample  means  of  coercing  the  executor  or 
administrator  to*  a  prompt  discharge  of   his  duties. 

Tlie  judgment  of  the  circuit  court  is  erroneous,  and 
will  be  reversed. 


Red  River  Tcjrnpike  Co.  vs.  The  State. 


CiiitfTXAL  La.w.  (hrporoHon,  Indictment.  An  incorporated  turnpike  com- 
pany may  be  indicted  under  its  corporate  name  for  suffering  their  road  to 
be  out  of  repair,  to  be  acted  upon  through  the  medium  of  the  officers  who 
represent  it ;  or  the  proprietors  of  a  turnpike,  or  the  keepers  thereof,  may 
be  indicted  by  their  proper  names  for  the  same  offence,  stating  their  rela- 
tion to  the  road  as  owner  or  keeper. 


FROM  SUMNER. 


The  Red  River  Turnpike  Company  was  indicted  in 
the  circuit  court  of  Sumner  under  their  corporate  name, 
for  permitting  their  road  to  be  out  of  repair.  There 
was  a  demurrer  to  the  indictment  under  an  agreement 
between  the  counsel  for  the  company  and  the  State, 
that  in  the  event  said  demurrer  should  be  overruled 
the  company  should  be  allowed  to  plead  over  to  said 
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iodictment.  Judge  Baxter  presiding,  overruled  the  de- 
murrer, and  on  the  jury  trial  there  was  a  verdict  for 
the  State,  upon  which  the  court  rendered  judgment, 
imposing  a  fine  upon  the  company,  from  which  an  ap- 
peal in  error  was  taken  to  this  court. 

Guild,  for  the  plaintiff  in  error. 

Swan,  Attorney  General,  for  the  State. 

ToTTEN,  J.,   delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  a  corporation  and  owner  of 
a  turnpike  road,  was  indicted  in  the  circuit  court  of 
Sumner  for  permitting  its  said  road  to  be  and  remain 
out  of  repair.  To  the  indictment  there  was  a  demurrer, 
which  was  overruled  by  the  court,  and  the  corporation 
fined  in  the  sum  of  fifty  dollars. 

The  corporation  is  indicted  by  the  n^me  and  de- 
scription of  the  *^Red  River  Turnpike  Company,"  and 
the  question  made  is,  whether  it  may  be  indicted  by 
its  corporate  name? 

By  the  act  of  1831,  ch.  42,  any  "person  or  body 
corporate,"  owner  of  a  turnpike  road,  "  who  shall  feil 
or  refuse  to  put  and  keep  the  same  in  repair  as  pre- 
scribed in  the  act  of  incorporation,"  shall  be  subject  to 
presentment  or  indictment  in  the  same  manner  as  over- 
seers of  roads.  Under  this  act  the  corporation  may  be 
proceeded  against,  and  fined  by  its  corporate  name. 
There  is  no  doubt  that  the  same  may  be  done  at  the 
common  law.  The  corporation  owes  a  duty  to  the 
public  to  keep  its  road  in  proper  condition  and  repair 
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as  the  consideration  by  which  it  is  entitled  to  receive 
tolls  for  the  use  of  the  road;  and  if  it  fail  in  the 
performance  of  this  public  duty,  it  may  be  held  to 
make  atonement  to  the  public  in  this  mode  of  pro- 
ceeding. It  will  be  acted  upon,  of  course,  through 
the  medium  of  the  officers  who  represent  it. 

But,  it  is  said  that  the  act  of  1849,  ch.  176,  re- 
quires that  the  indictment,  or  presentment,  shall  be 
against  the  "president  of  any  chartered  turnpike  com- 
pany." That  is  true  in  reference  to  the  offences  de- 
clared in  that  act;  which  provides  in  substance,  that 
the  owner  of  the  turnpike  road  shall  not  be  permitted 
to  obstruct  it  by  placing  on  it  rock  or  gravel,  or  other 
material  intended  to  be  used  for  repairs,  or  by  other 
means  whatever.  In  such  case  the  indictment  may  be 
against  the  "president  of  the  company." 

But  we  do  not  consider  that  this  act  repeals  or 
impairs  in  any  degree,  the  provisions  of  the  act  of 
1831,  before  referred  to ;  for,  they  may  well  stand  to- 
gether, and  be  in  force.  By  the  one,  the  road  shall 
be  kept  in  repair;  by  the  other,  in  making  those  re- 
pairs the  owner  of  the  road  shall  not  obstruct  it  by 
placing  his  materials  upon  it ;  nor  shall  he  otherwise 
obstruct  it  to  the  public  prejudice,  though  he  be  owner. 
And  while  commenting  on  this  statute,  we  do  not  in- 
tend to  say  that  it  creates  a  new  offence,  requiring  a 
provision  for  a  new  remedy.  For,  if  the  owner  of  a 
turnpike  road,  chartered  and  kept  for  public  use,  ob- 
struct it  when  it  is  his  duty  to  keep  it  open  and  clear 
of  obstruction,  is  he  not  liable  in  the  same  manner  as 
if  the  road  were  not  in  repair.  Tlie  injury  to  the 
public  is  the  same. 
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"We  may  further  observe  that  the  act  of  1835,  ch. 
66,  provides  that  the  "proprietors  of  turnpike  roads," 
or  "the  keepers  thereof,"  who  shall  permit  their  roads 
to  remain  out  of  repair,  are  liable  to  be  proceeded 
against  in  the  same  manner  as  overseers  of  public  roads. 

It  will  be  seen,  therefore,  that  an  incorporated  turn- 
pike company  may  be  indicted  by  its  corporate  name^ 
or  the  proprietors  of  such  turnpike,  or  keepers  thereof, 
may  be  indicted  by  their  proper  names,  stating  their 
relation  to  the  road,  as  owner,  or  keeper. 

Judgment  affirmed. 


Steeling  Davis  vs.  David  Baugh,  ^r. 

1.  Will.  Capacity  of  in/anU  to  maki  will  of  personalty.  An  infant  may  make 
a  testament  of  chattels,  if  a  male,  at  the  age  of  fourteen ;  and  if  a  female, 
at  the  age  of  twelve  years. 

2.  Sake.  Same.  Origin  of  the  rule.  The  rule  as  to  the  capacity  of  infants 
to  dispose  of  personal  property  by  will  is  derived  originaUy  firom  the  civil 
law,  and  was  adopted  by  the  English  ecclesiastical  courts  having  jurisdic- 
tion of  the  sul^ect  of  wills  and  intestates'  estates.  Their  rules  of  decision 
npon  these  suljects  have  been  received  and  admitted  by  immemorial  usage 
as  a  part  of  the  common  law  of  England,  which  system  has  been  adopted 
by  us  so  far  as  it  is  consistent  with  the  nature  and  genius  of  our  institu- 
tions. 


FROM  WILLIA.M80y. 


This  was  an  issue  of  devisavit  vd  non  upon  the  will 
of  William  T.  North,  deceased,  submitted  to  a  jury  of 
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Williamson  county,  before  Judge  Baxteb,  at  the  July 
Term,  1853,  of  the  circuit  court  of  said  county.  The 
testator  was  eighteen  years  of  age  at  the  time  of  the 
execution  of  the  will,  and  died  soon  after.  The  tes- 
tator had  survived  his  father  and  mother,  and  died 
without  brother  or  sister.  By  the  will  he  bequeaths 
his  whole  estate,  consisting  altogether  of  personal  pro- 
perty, to  David  Humphreys,  his  most  intimate  friend, 
and  to  the  mother  of  said  David,  who  were  his  re- 
latives, and  to  both  of  whom  he  was  greatly  attached. 
The  defendant  in  error  was  named  in  the  will  as  ex- 
ecutor, and  the  contestant.  Sterling  Davis,  is  the  grand- 
father of  the  testator.  The  only  question  presented  by 
the  record,  is,  as  to  the  capacity  of  the  testator,  as  an 
infant,  to  make  the  will.  The  jury  below  established 
the  will,  from  which  the  contestant  appealed  in  error. 

E.   C.  Foster  and  Cook,  for  the  plaintiff  in  error. 

J.  Maeshall,  D.  Campbell  and  McEwm,  for  the 
defendant  in  error. 

ToTTEN,  J.,  delivered  the  opinion    of  the  court. 

This  case  is  an  issue  devisavU  vd  nan  on  a  writing 
that  purports  to  be  the  will  of  William  P.  North,  de- 
ceased. He  made  and  published  the  writing  as  his  will 
when  only  eighteen  years  of  age,  and  shortly  after  died. 
It  was  held  to  be  a  valid  will  as  to  the  personal  estate, 
and  Davis,  the  contestant,  appealed  in  error. 

The  error  assigned,  is,  that  an  infant  under  twenty- 
one  years  of  age  is   not  legally   competent  to  make  a 
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will.  It  is  to  be  observed  that  we  have  no  statute 
provision  on  this  subject.  We  must,  therefore,  recur  to 
the  common  law  for  a  rule  of  decision.  There  is  some 
conflict  of  opinion  among  the  writers  upon  ancient  com- 
mon law,  on  this  subject;  but  the  better  opinion  is,  and 
so  it  has  long  been  held,  that  an  infant  may  make  a 
testament  of  chattels,  if  a  male,  at  the  age  of  fourteen; 
and  if   a  female,  at  the  age  of  twelve  years. 

Thus  Mr.  Kent:  "Testaments  of  chattels  might,  at 
common  law,  be  made  by  infants  at  the  age  of  fourteen, 
if  males;  and  twelve,  if  females."  i  Kent  Com.,  506. 
1  Will,  on  Ex.,  15.  2  Bl.  Com.,  479.  1  Jarman  on 
WiUs,  28. 

It  is  true  that  this  rule,  derived  originally  from  the 
civil  law,  is  the  rule  of  the  English  ecclesiastical  courts 
having  jurisdiction  of  the  subject  of  wills  and  intes- 
tates' estates.  And  their  rules  of  decision  upon  those 
subjects  have  been  received  and  admitted  by  immemo- 
rial usage  as  a  part  of  the  unwritten,  or  customary  law 
of  England;  recognized  and  sanctioned  in  the  common 
law  courts  at  Westminster.  1  Bl.  Com.,  80.  1  Will,  on 
Ex.,  15. 

So  that  those  rules  of  decision  have  become  incorpo- 
rated into,  and  form  a  part  of  the  common  law  of 
England,  which  as  a  system  of  law  has  been  admitted 
and  adopted  here,  so  far  as  was  consistent  with  the  na- 
ture and  genius  of  our  institutions. 

Hence,  in  testamentary  cases,  our  courts  constantly 
recur  to  the  reported  judgments  of  the  ecclesiastic 
courts  in  similar  cases,  for  rules  of  decision.  Tkus,  it 
has  been  held  that  two  witnesses  are  necessary  to  prove 
and  establish  a  will,  a  rule  derived  from   the  ecclesiasti- 
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cal  law  on  this  subject.  Mere  vs.  Steele^  10  Humph. 
Eep.,  562. 

In  this  view,  and  for  these  reasons,  we  regard  the 
rule  in  question  as  a  part  of  the  common  law  in  force 
and  use  in  this  State. 

Judgment  affirmed. 


Joanna  Houston  vb,  M.  D.  Embby. 


1.  HDSBA.ND  AND  WIFE.  Dttdi  to  iht  wifs  in  excluBion  of  the  marital  right,  A  deed 
of  gift  to  a  fime  ooveri  ^'  to  the  only  proper  use  and  behoof  "  of  the  said 
feme  coverty  "her  heirs  and  assigns  forever,''  is  wholly  insufficient  to  create 
a  trust  for  the  separate  use  of  said  feme  cowrt.  The  words  are  inappropri- 
ate to  such  a  purpose,  and  from  their  use  no  such  intention  in  the  donor 
can  be  inferred. 

2.  Same.  Technical  words.  IiUentiwi,  Although  technical  words  are  not  ne- 
cesary  to  create  a  trust  for  the  separate  use  of  a  feme  ccvert,  yet  it  is  indis> 
pensible  that  the  intention  to  create  such  a  trust  shall  be  clearly  mani- 
fested, otherwise  the  marital  rights  of  the  husband  will  not  be  effected. 


FROM    PRAMKLIN. 


This  was  a  bill  filed  in  chancery  at  Winchester,  by 
Joanna  Houston,  to  recover  of  the  defendant  a  slave  she 
daimed  by  deed  of  gift  from  her  father,  Williani  Smith. 
The  deed  was  executed  in  1819,  and  the  slaves  therein 
given  were  delivered   to  h^r,  she  being  then  a  feme  <xh 
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vert^  the  wife  of  Jonathan  Houston.  The  slaves  given 
were  MiUy  and  Eliza;  and  the  slave  in  controversy 
was  Charles,  the  issue  of  Millj.  It  seems  that  the  hus- 
band of  complainant,  at  the  time  of  the  gift  was  intem- 
perate and  improvident.  The  words  used  in  the  deed 
of  gift  are,  to  the  ^^said  Joanna  Houston,  her  heirs  and 
assigns,  to  the  only  proper  use  and  behoof  of  her,  the 
said  Joanna,  her  heirs  and  assigns  forever."  It  appears 
also,  that  about  the  same  time  the  donor  gave  to  two  of 
his  sons  certain  slaves  by  deeds  of  gift  containing  the 
same  words.  The  husband  died  in  1849,  having  sold 
and  conveyed  the  boy,  Charles,  to  one  Simmons,  by  bill 
of  sale,  duly  registered,  who,  in  1843  sold  and  conveyed 
said  boy,  Charles,  to  the  defendant,  who  held  him  by 
virtue  of  said  purchase  until  the  filing  of  tiiis  bill,  after 
the  death  of  Jonathan  Houston.  The  Chancellor,  Bu)- 
LBY,  decreed  in  favor  of  compkunaat,  and  the  defendant 
appealed. 

CoLTAB,  for  the  plaintiff   in  error,  said : 

It  is  now  well  settled  that  technical  words  are  not 
necessary  to  create  a  separate  estate.  Clancy,  262.  8 
Yerger,  38.  6  Humph.,  487.  It  is  also  settled  that  the 
intention  of  the  donor  is  to  be  gathered  from  the  in- 
strument itself  and  from  the  particular  words.  Bell,  476. 
The  words  here  are:  ''To  the  only  proper  use  and 
behoof  of  her,  the  said  Joanna  Houston,  her  heirs  or 
assigns  forever,"  which  I  think  are  as  strong  as  words 
can  be  not  to  be  technical  words.  To  her  only  use, 
or  "only  proper  use,"  as  clearly  excludes  every  body 
else,  as  any  language  could    to  a  mind   not  versed  in 
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legal  technicalities.  ^'To  her  sole  use,"  is  sufficient. 
1  Young,  562.    2  Story's  Eq.,  1382. 

The  definition  of  the  word  "sole,"  according  to  "Walker, 
is,  "  single,  only ; "  and  according  to  the  same  author,  the 
definition  of  "only"  is  "single,"  "one  and  no  more," 
"this  and  no  other."  According  to  Webster,  the  defi- 
nition of  "  sole "  is  "  single,  only ;  "  and  according  to 
the  same  author,  the  definition  of  the  word  "only"  is 
"single,  one  and  no  more;"  as  "John  was  the  only 
man  present."  And  then,  in  addition,  we  have  the 
word,  "proper,"  which  means,  peculiar,  naturally  or  es- 
sentially belonging  to  a # person  or  thing,  not  common; 
as  in  this  case,  not  common,  but  peculiarly  belonging 
to  the  donee.  Such  is  the  import  of  this  word,  that 
in  Hwrdey  vs.  HaXU^  5  Yes.,  544,  the  master  of  the 
rolls  decided  that  the  words,  "to  pay  into  her  proper 
hands,"  created  a  separate  estate,  and  which  opinion  is 
quoted  approvingly  by  Clancy,  267. 

Now,  if  we  regard  the  donor  as  understanding  the 
import  and  meaning  of  the  words  he  used,  we  cannot 
doubt  his  intention.  He  uses  words  that  mean  pre- 
cisely the  same  thing  that  the  technical  words,  do.  And 
to  a  mind  not  versed  in  legal  technicalities  they  would 
<;onvey  the  idea  of  a  separate  estate  as  fully  as  the 
technical  words  themselves.  If  the  estate  conveyed,  i& 
to  be  for  her  only  use,  clearly  no  body  else  has  any 
interest  in  it,  and  clearly  the  marital  right  is  excluded. 
Upon  authority  there  can  be  no  doubt  about  the  case. 
The  following  wonis  have  been  held  sufficient  to  create 
a  separate  estate:  "To  pay  into  her  proper  hands,"  5 
Vesey,  540.  "To  and  for  the  sole  use  and  benefit,"  19 
Vesey,  416.     And  other  authorities  cited  approvingly  by 
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Clancy,  267.  ^  For  her  own  use  and  at  her  own  dig- 
posal,"  1  Term,  222;  Clancy,  268.  "For  the  liveli- 
hood," 3  Atkins,  899;  Clancy,  .269.  "To  her  separate 
use  or  disposal,"  Cooper  Eq.  R,  288 ;  19  Vesey,  416 ; 
2  Story  Eq.,  1382.  "To  her  sole  use  and  benefit,"  1 
Tounge  Rep.,  562;  2  Story  Eq.,  1382.  "Her  receipt 
to  be  a  discharge,"  3  Bro.  Chancery  Reports,  881;  5 
Vesey,   617. 

The  question,  whether  the  words,  "to  her  own  use 
and  benefit,"  are  sufficient  to  create  a  separate  estate, 
has  been  considerably  discussed.  And  in  reading  the 
elementary  works  one  might  suppose  there  was  a  con- 
flict, but  when  we  come  to  analyze  all  the  cases  it  will 
be  found  that  they  can  be  reconciled.  There  are  two 
^ases  where  these  words  were  held  not  to  be  sufficient; 
and  which  are  sometimes  cited  as  producing  at  least  a 
conflict.  The  case  of  WUlia  vs.  Layers^  4  Mod.,  409 ; 
and  the  case  of  RdberU  ys.  8picer^  5  Mod.,  491.  But 
these  cases  were  both  decided  upon  peculiar  grounds. 
In  the  flrst  case  there  was  a  bequest  to  a  married 
woman,  "for  her  sole  and  separate  use;"  and  after- 
wards, in  the  same  will,  the  residue  was  bequeathed  to 
her  "for  her  own  use  and  benefit."  Sir  John  Leach, 
the  Vice  Chancellor,  held  that  the  latter  words  did  not 
create  a  separate  estate,  because  a  previous  part  of  the 
will  showed  that  the  testator  actually  knew  what  the 
technical  words  were,  and  therefore  his  Lordship  could 
not  infer  that  as  to  this  legacy  he  intended  what  he 
had  not  expressed.  And  in  the  second  case,  the  testa- 
tor bequeathed  a  legacy  to  a  married  woman,  and  then 
by  negative  words  excluded  the  husband  from  all  con- 
trol over  it.      And  afterwards,  in   the  same  instrument, 
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bequeathed  to  the  same  woman  $200,  ^Uo  and  for  her 
own  Qse  and  benefit;"  and  it  was  decided  that  the 
latter  words  did  not  create  a  separate  estate.  These 
cases  were  both  decided  npon  the  same  ground,  viz: 
that  the  instruments  themselves  furnished  evidence  that 
the  testator  knew  how  to  exclude  the  marital  ri^t  by 
technical  language,  and  nothing  could  be  inferred  agaiust 
the  husband  when  he  had  not  done  it. 

These  cases,  instead  of  being  authority  against  the 
view  I  take  of  it,  are,  in  my  judgment,  in  favor  of  it. 
They  proceed  upon  the  grounds,  tacitly,  that  unless  die 
instrument  had  shown  upon  its  face  that  the  maker 
knew  the  technical  language,  the  words  would  have 
been  sufficient.  But,  aside  from  this  reasoning,  admit- 
ting these  to  be  authorities  against  me,  they  do  not 
affect  the  case.  In  7  Vin.  Ab.,  96,  the  words,  "to  be 
at  her  disposal,  and  to  do  therewith  as  she  shall  thhik 
fit,"  were  held  sufficient;  and  in  Prichard  vs.  Amis, 
where  a  legacy  was  given  to  a  married  woman,  "for 
her  own  use  and  at  her  own  dii^osal,"  it  was  decided 
that  the  words  were  sufficient. 

In  the  case  of  LarrA  vs.  JHUneSj  6  Vesey,  617;  and 

1  Sup.  to  Vesey  Jr.,  410,  the  case  of  Janes  vs.  , 

is  referred  to,  where  it  was  decided  by  the  master  of 
the  rolls,  that  a  gift  to  the  wife,  "  for  her  own  use,''  was 
sufficient  to  create  a  separate  estate ;  and  this  decision 
seems  to  be  approved  by  Clancy,  267.  At  page  268, 
of  his  work,  Clancy,  referring  to  a  case  in  1  Mod., 
where  the  words  "to  and  for  her  use,"  were  held  not 
sufficient,  says  the  same  construction  has  been  put  on 
the  words  "for  her  own  use  and  benefit,"  when  the 
testator  had  used,  with    respect  to   other  properly,  the 
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technical  language  fit  to  confer  a  separate  estate,"  and 
then  cites  the  cases  of  Willis  vs.  Layers^  and  Robefris 
vs.  Spioer^  above  referred  to;  As  much  as  to  say  that 
''for  her  own  use  and  benefit"  would  do  except  in  that 
sort  of  a  case. 

But  one  decision  has  been  made  upon  these  wordd 
in  the  United  States,  that  I  can  find  after  the  most  dili* 
gent  seM*ch.  That  is  the  case  of  JamUovUs  Exfr  vs. 
Brady^  decided  by  the  Supreme  CJourt  of  Pennsylvania, 
in  1821,  and  which  has  not  been  regularly  reported,  be- 
ing still  in  manuscript;  though  the  substance  uf  the 
decision,  and  the  reasoning  of  Chief  Justice  Tilghman, 
may  be  found  in  a  note  to  Lamb  vs.  JIfUnes,  5  Ye&,  1 
Am.  ed.,  at  p.  520.  This  reasoning,  I  think,  is  more 
satisfactory  than  any  I  have  seen.  The  bequest  in  that 
case,  was,  "I  give  to  Martha  Brady  $2,000,  for  her 
own  use."  The  giving  "it  for  her  own  use,"  said  Chief 
Justice  Tilghman,  "is  an  uncommon  expression,  and  de- 
notes some  particular  intention.  If  it  had  been  intended 
barely  to  give  the  legacy,  subject  to  the  marital  rights 
of  the  husband,  it  would  have  been  sufficient  to  say,  ^  I 
give  it  to  Martha  Brady.'  But  the  addition  of  the 
words,  for  her  own  use^  is  tantamount  to  saying,  "  not 
for  the  use  of  her  husband ;  because,  if  it  was  for  his 
use  it  eould  not  be  for  her  own  useJ^ 

Our  own  supreme  court,  if  they  have  not  decided 
upon  these  words,  have  approved  the  decisions  made 
upon  them.  In  the  case  of  Hamilton  vs.  Bishop^  in  8 
Yerger,  at  page  40,  Judge  Q-reen  says :  "  A  variety  of 
expressions  have  been  collected  by  Mr.  Clancy,  (pp. 
268-268,)  which  will  be  considered  a  sufficient  expression 
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of  the  intention.  As  if  the  words  used  are,  "to  be 
at  her  disposal,"  "for  her  own  use^'^  or  "that  she  shall 
enjoy  and  receive  the  rents  and  profits."  Any  of  these 
expressions  being  deemed  equivalent  to  the  words,  "sole 
and  separate  use;"  here,  then,  the  judge  says  emphati- 
cally, that  the  words,  "for  her  own  use,"  are  equivalent 
to  the  words,  "  for  sole  and  separate  use.  And  now,  if 
the  words,  "  for  her  own  use,"  "  or  own  use  and  bene- 
fit," will  do,  it  will  not  be  contended,  I  imagine,  that 
the  words,  "to  the  only  proper  use  and  behoof  of  her, 
the  said  Joanna,"  are  not  sufficient. 

The  view  I  take  in  this  case  is  much  strengthened 
by  the  case  above  referred  to  in  8  Terger,  and  the  case 
of  Beaufares  Ex'r  vs  OoUier,  6  Humph.,  487.  The  first 
case  was  a  gift  by  deed  to  a  married  woman,  and  the 
heirs  of  her  body,  of  a  negro  woman  and  other  personal 
property;  to  the  use  and  benefit  of  the  said  Elizabeth 
and  children,  and  to  remain  in  the  possession  of  said 
Elizabeth  for  the  use  and  support  of  said  children  for- 
ever. This  was  held  to  create  a  separate  estate;  the 
court  recognizing  the  principle  that  technical  language 
is  not  necessary,  and  that  the  question  in  all  such  cases 
turns  upon  the  intention  of  the  donor,  to  be  gathered 
from  the  instrument  itself.  Ck)mpare  the  words  of  that 
case  with  the  words  in  this  deed,  and  it  will  be  found 
that  this  is  much  nearer  technical,  and  more  folly  con- 
veys the  idea  of  a  separate  estate. 

The  case  of  Beaufort^  adrn^r^  vs.  OoJUerj  was  a  be- 
quest in  a  will.  The  words  were,  "for  her  and  her 
heirs'  benefit."  And  although  the  reason  that  it  was 
given   to   her  was  fully  shown   in   the   instrument,  yet^ 
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when  the  Court  came  to  reason  about  the  words  them- 
selves, they  say  the  gift  for  "her  and  her  heir's  benefit, 
or  in  other  words,  ^for  the  benefit  of  Isabella  and  her 
children,'  of  itself,  plainly  shows  the  intention  to  ex- 
clude the  marital  rights  of  any  husband  she  might 
take." 

Here  the  Court  evidently  put  stress  upon  the  word, 
heirs.  It  being  doubtful  whether  the  donor,  or  testator 
intended  to  exclude  the*  marital  rights  of  the  husband, 
the  fiskct  that  he  used  the  word  heirs,  or  gave  it  for  the 
benefit  of  the  heirs,  (which,  according  to  the  under- 
standing of  most  men,  means  children,)  was  looked  to; 
knowing  that  most  men  think  if  property  is  given  to  a 
woman  and  her  children,  her  husband  can  not  disj^ose 
of  it.  Kot  that  the  word  heirs  would  be  sufficient, 
but  that  it  might  be  looked  to  in  a  doubtful  case  to 
ascertain  the  intention. 

W.  E.  Venable,  for  the  defendant  in  error. 

William  Smith,  by  deed,  dated  19th  March,  1819, 
gave  to  his  daughter,  Joanna  Houston,  two  slaves,  Eliza 
and  Milly,  "unto  the  said  Joanna  Houston,  her  heirs  or 
assigns,  to  the  only  proper  use  and  behoof  of  her,  the 
said  Joanna  Houston,  her  heirs  and  assigns  forever." 

At  the  date  of  this  deed  Joanna  Houston  was  the 
wife  of  Jonathan  Houston,  and  so  continued  until  about 
Feb.)  184:9,  when  he  died.  He  disposed  of  a  slave,  Charles, 
seven  or  eight  years  old,  increase  of  Milly,  to  one  Sim- 
mons; from  whom  the  defendant  acquired  Charles  by 
bill  of  sale,  dated  22d  day  of  February,  1843,  duly  re- 
gistered. 
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"William  Smith,  by  deed,  dated  8th  March,  1819,  gave 
to  William  B.  Smith  two  slaves,  Harry  and  Nancy,  with 
the  same  habendum  and  tenendum,^  as  in  the  deed  to 
Joanna  Honston. 

William  Smith,  by  deed,  dated  8th  March,  1819,  gave 
to  his  son,  John  L.  Smith,  two  slaves,  John  and  Phila- 
delphia, with  the  same  JuA.  et  ten,  as  in  the  deed  to 
Joanna  Honston. 

Complainant  insists  that  the  words  of  the  tenendum 
and  ho^endwnh  in  the  deed  from  William  Smith  to  Jo- 
anna Houston,  vest  her  with  a  separate  estate  in  the 
slaves,   Eliza  and  Milly,  mother  of  Oharles. 

Defendant  denies  this,  and  insists  that  he  purchased 
Charles  of  A.  Simmons,  who  purchased  Charles  of  Jona>- 
than  Houston,  husband  of  complainant;  both  paying  a 
valuable  consideration,  and  bills  of  sale  accordingly  are 
filed. 

1.  Because  the  words  of  this  habendimh  have  been 
immemorially  used  to  convey  estates  in  fee ;  and  have 
never  been  cpnsidered  as  used  to  convey  a  separate  es- 
tate to  a  feme  covert. 

2.  Because  the  maker  used  the  same  words  to  con- 
vey an  absolute  estate  to  his  two  sons. 

3.  Because  the  words  themselves,  have  never,  in 
any  instance,  been  used  to  convey  a  separate  estate. 
Story  Eq.,  §  1382,  and  Hill  on  Trustees,  420,  421. 

4.  Because  the  intention  to  exclude  the  marital 
rights  must  be  clearly  expressed.  See  Hill  on  Trustees, 
420.    Swan's  K,  . 

5.  Because  there   is  no  trustee  named  in  the  deed. 
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McKiNNEY,  J.,  delivered  the  opinion  of  the  coiut. 

The  complainant's  bill  alleges,  that  on  the  8th  day 
of  March,  1819,  her  father,  William  Smith,  conveyed  to 
her,  by  a  deed  of  gift,  two  female  slaves,  named  Eliza 
and  Milly;  that  at,  and  preceding  the  date  of  convey- 
ance, she  was  a  fern^  covert,  wife  of  one  Jonathan  Hons-, 
ton;  that  her  husband  was  intemperate  and  improvident, 
and  therefore  the  intention  of  her  father  was  to  secure 
said  two  slaves,  and  their  increase,  to  her  exclusive  and 
separate  use.  That  her  coverture  continued  until  the  ear- 
ly part  of  1849,  when  said  Jonathan  Houston  died ;  and 
that  in  his  lifetime  he  squandered  and  disposed  of  said 
slaves,  and  their  increase.  It  appears  that  a  boy  named 
Charles,  the  issue  of  Milly,  came  to  the  possession  of  the 
defendant  in  the  year  1843,  by  purchase  from  one  Sim- 
mons, to  whom  Jonathan  Houston  had  conveyed  said 
slave  a  few  days  before,  by  bill  of  sale.  To  recover  this 
slave  from  the  defendant,  is  the  object  of  the  present 
bill.  Tlie  deed  gives  the  slaves  Eliza  and  Milly,  to  the 
complainant,  "to  have  and  to  hold  the  above  named 
Milly  and  Eliza  unto  the  said  Joanna  Houston,  her  heirs 
or  assigns ;  to  the  only  proper  use  and  behoof  of  her,  the 
said  Joanna  Houston,  her  heirs  or  assigns  forever."  And 
the  question  is,  are  these  words  suflBcient  to  give  the  com- 
plainant a  separate  estate  in  said  slaves? 

The  cases  upon  this  subject  involve  some  very  nice 
distinctions ;  and  in  some  instances,  to  say  the  least,  would 
be  extremely  difficult  to  reconcile.  It  is  well  establish- 
ed, however,  that  although  technical  words  are  not  neces- 
sary, yet  it  is  indispensable  that  the  intention  to  create  a 
separate  use  or  estate  shall  be  clearly  manifested ;   other- 
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wise,  the  marital  rights  of  the   husband  will   not   be   af- 
fected. 

After  an  examination  of  all  the  authorities  to  which 
we  have  had  access,  we  are  of  opinion  that  the  words : 
"to  tlie  only  proper  use  and  behoof  of  her,  the  said  Jo- 
anna Houston,  her  heirs  or  assigns  forever,"  are  wholly 
insufficient  to  create  a  trust  for  the  separate  use  of  the 
complainant. 

This  is  a  set  form  of  words  taken  from  the  complica- 
ted and  redundant  precedents  of  conveyancing  formerly 
in  use,  which  has  long  been  regarded,  even  in  England, 
as  wholly  useless ;  and  in  this  country,  under  our  simple 
forms  of  conveyance,  as  a  mere  unmeaning,  useless  form. 
The  words  are  inappropriate  to  the  purpose  of  creating  a 
trust  for  the  separate  use  of  a  married  woman ;  and  from 
their  use,  therefore,  no  inference  of  such  an  intention  can 
be  deduced.  Words  in  themselves  much  more  apt  and 
significant,  have  been  held  insufficient  to  give  a  separate 
estate.  A  gift  or  bequest  to  a  married  woman  "  for  her 
own  use  and  benefit,"  or  "  to  pay  the  same  into  her  own 
proper  hands,  to  and  for  her  own  use  and  benefit ; "  or, 
to  pay  annually  "into  her  proper  hands,  for  her  own 
proper  use  and  benefit,"  have  been  held  not  to  amount 
to  a  sufficient  expression  of  an  intention  to  exclude  the 
marital  rights  of  the  husband.  See  2  Story's  Eq.  Jur., 
§  1383,  and  cases  referred  to. 

Tlie  tendency  of  modern  decisions  seems  to  be,  that 
more  unequivocal  evidence  of  the  intention  to  create  a 
separate  use  for  a  married  woman  ought  to  be  required, 
than  was  formerly  considered  sufficient.  Hill  on  Trus- 
tees,  420.  2  R  &  M.,  180.  But  the  case  before  us 
does  not  require  that  we  should  make  any  intimation  of 
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our  own  views,  as  respects  the  tone  of  the  modern  cases 
upon  this  subject. 

The  chancellor  having  decreed  for  the  complainant,  the 
decree  will  be  revei'sed,  and  the  bill  be  dismissed,  but 
without  costs. 


M.  H.  Gleaves  vs.  The  Brick  Church  Turnpike  Co. 

1.  Corporation.  Acceptance  of  eliarter.  Liability  of  Hockholder».  A  subscrip- 
tion of  stock  in  a  corporation,  made  before  tlie  charter  is  accepted  bj  the 
companj,  is  not  binding  on  the  subscribers,  and  may  be  withdrawn  at  any 
time  before  sach  acceptance. 

2.  Sam K.  Evidence,  What  is  an  acceptance  of  a  chatter.  The  acceptance  of  a 
charter  may  be  inferred  from  acts  done  in  pursuance  of  its. provisions.  It 
is  not  indispensable  to  show  a  vote  of  acceptance,  or  written  agreement  to 
accept. 

3.  Same.  Subscription  of  stock  before  acceptance,  Wtan  it  i$  Unding,  It  seems 
that  a  subscription  of  stocls:  by  one  of  the  corporators  after  the  act  of  in- 
corporation, though  before  the  regular  organization  of  the  company,  but 
made  with  a  view  to,  and  in  anticipation  ot  a  subsequent  organization, 
would  be  binding  on  him  after  a  regular  organization  under  the  charter, 
although  there  may  have  been  no  express  concurrence  on  his  part  in  the 
acceptance  of  the  charter  and  organization  of  the  company. 


FROU  dayimox. 


This  cause  originated  before  a  justice  of  the  peace  in 
Davidson  county,  in  a  suit  instituted  by  the  defendant  in 
error  against  the  plaintiff  in  error,  for  a  five  per  oent, 
call  on  the  stock  of  the  plaintiff*  in  error  in  their  turn- 
pike road.    The  charter  of  this  road  was  granted  by  the 
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act  of  1849-50,  ch.  78,  §  9-11,  by  which  Gleaves,  the 
plaintiff  in  en'or,  is  constituted  one  of  the  corporators, 
with  seven  others  who  are  the  defendants  in  error.  Any 
five  of  said  company  are  authorized  by  the  charter  to 
locate  said  road,  receive  subscriptions,  &c.  In  April, 
1851,  a  meeting  -of  the  commissioners  was  called  at  the 
**  Brick  Church,"  and  five  or  six  of  them  were  there  du- 
ring the  day,  but  there  were  never  five  of  them  present 
at  one  time.  Gleaves  left  before  the  others  arrived,  but 
he  remarked  to  one  of  them  whom  he  met  in  the  road, 
that  he  would  assent  to  any  thing  that  might  be  done. 
The  three  or  four  commissioners  who  remained,  decided 
to  open  books  for  subscription ;  and  they  procured  a  book 
fo4'  that  purpose,  wrote  a  proper  caption,  and  proceeded 
to  procure  subscription,  Gleaves,  the  plaintiff  in  error, 
subscribed  therein  to  the  amount  of  $1,000.  In  June, 
1851,  Gleaves  signed  a  notice  calling  for  a  meeting  of 
the  commissioners  at  the  court  house  in  Nashville,  on  the 
7th  of  June,  "to  take  measures  to  organize  the  compa- 
ny, and  for  other  purposes."  He  appeared  at  the  meet- 
ing, but  declined  to  have  anything  further  to  do  with  the 
enterprize,  and  asked  that  his  name  be  erased  from  the 
list  of  subscribers.  The  company  was  then  regularly  or- 
ganized under  the  charter,  and  proceeded  to  collect  in 
the  stock.  Gleaves  refused  to  pay,  and  this  action  was 
brought  to  enforce  it.  There  was  judgment  before  the 
justice  for  the  company,  and  also  verdict  and  judgment 
for  the  company  in  the  circuit  court  to  which  the  case 
had  been  brought  by  appeal ;  whereupon,  Gleaves  appeal- 
ed in  error  to  this  court.  The  portion  of  Judge  Baxter's 
charge  excepted  to,  is  quoted  in  the  opinion. 

Meigs,  for  the  plaintiff  in  error. 
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Andrew  Ewing,  for  the  defendant  in  error.     He  cited 
Angell  &  Ames  on  Corporations,  536-7. 

McKiNNEY,  J.,    delivered    the    opinion  of   the    court. 

On  the  28th  of  January,  1850,  by  an  act  of  the  gen- 
eral assembly,  a  turnpike  road  company   was   incorpora- 
ted,  known   by  the  name  of  the   "Brick   Church    Turn- 
pike Company;"  the  members  of  this  company  being  tlie 
plaintiff  in  error,  and  seven  others  named   in   the   act  of 
incorporation.      Hie  charter  confers  on  any  five  of  the 
corporators  power  to  locate  the  road,  and  to  open  books 
for  subscription  of  stock.     The  company  did  not  organize 
until  the  9th  of  June,  1851.      But  before  the  acceptance 
of  the  charter  and  organization  of  the  company,  by  the 
procurement  of  some  of  the  corporators,  a  book  was  pre- 
pared for   the   subscription   of  stock,    and   the   following 
agreement  written  therein :    "  We,  the  undersigned,  do 
hereby  subscribe  for  the   number   of  shares  attached  to 
each  of  our  names,  in  the   Brick   Church   turnpike  com- 
pany, and  bind  ourselves  to  pay  over  to   said  company 
the  amount  of   our  respective    subscriptions,  in  compli- 
ance with  the    act   incorporating   said  company,  passed 
by    the    general  assembly   of  Tennessee,   January   28th, 
1850.      Witness  our  hands,  this  12th  April,  1851."     Un- 
derneath   this    agreement  in    the  book,  the  plaintiff   in 
error  signed  his  name  as  a  subscriber  for  forty  shares 
of  stock,  amounting  to  one  thousand  dollars.    Other  per- 
sons  in  like  manner  subscribed  for  stock  in  said  road. 
On    the  5th  of  June,  1851,  the  plaintiff   in  error,  and 
six    others  named  in  the  charter,  caused  a  notice  to  be 
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written  and  made  public,  (which  notice  was  signed  by 
them  respectively,)  to  the  effect  that  a  meeting  of  the 
company  would  be  held  at  the  court  house  in  Nashville, 
on  the  7th  of  May,  1851,  "to  take  measures  to  organ- 
ize the  company,  and  for  other  purposes."  About  the 
time  of  the  publication  of  this  notice,  the  plaintiff  in 
error  made  sale  of  a  valuable  tract  of  land,  through 
which,  by  the  route  designated  in  the  charter,  the  turn- 
pike road  was  to  be  laid  out.  On  the  appointed  day 
of  the  meeting  of  the  corporators,  the  plaintiff  in  error, 
after  being  sent  for  several  times,  appeared  and  declared 
that  he  intended  to  have  nothing  more  to  do  with  the 
road,  and  requested  that  his  name  be  erased  from  the 
subscription  book. 

After  this,  a  call  was  made  for  five  per  cent,  on  the 
stock  subscribed,  and  the  plaintiff  in  error  refusing  to 
pay  said  call,  this  suit  was  brought  to  recover  the  same, 
and  a  recovery  ^a  had  in  the  circuit  court.  His  honor, 
the  circuit  iu^ml.^  instructed  the  jury  in  substance  that 
a  subscriptioij/OTrstotJk,  made  before  the  charter  was  ac- 
cepted by  the  company,  would  not  be  binding  on  the 
subscribers,  and  might  be  withdrawn  at  any  time  be- 
fore such  acceptance.  But  that  if  Gleaves  subscribed 
for  stock  in  contemplation  of  the  charter  being  accept- 
ed, and  —  without  rescinding  or  withdrawing  his  sub- 
scription— -the  charter  was  afterwards  accepted,  and  he 
concurred  in  the  acceptance,  such  concurrence  was  an 
act  from  which  the  jury  might  infer  a  ratification  of 
the  previous  subscription,  in  the  absence  of  any  thing 
to  rebut  such  inference.  That  if  Gleaves  and  the  other 
commissioners  who  signed  the  notice  referred  to  in  the 
proof,  issued  such  notice  with  the  intention  thereby  of 
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accepting  the  charter,  that  such  act  would  amount  to 
an  acceptance,  and  that  after  the  charter  was  accepted, 
Gleaves  could  not  withdraw  his  subscription  without  the 
consent  of  the  company. 

In  these  instructions,  we  perceive  no  just  ground  of 
exception  on  the  part  of  the  plaintiff  in  error.  Tlie 
charge  concedes,  that  to  make  the  subscription  binding 
upon  Gleaves,  there  must  have  been  not  only  an  ac- 
ceptance of  the  charter,  but  that  he  must  have  con- 
curred in  such  acceptance.  By  the  terms  of  the  char- 
ter, any  fim  of  the  persons  named  therein — being  a 
majority  of  those  intended  to  be  incorporated — are  made 
competent  to  organize  the  company,  and  consequently 
possessed  the  power  to  accept  the  charter.  And  it 
would  seem  that  a  subscription  for  stock,  made  by 
Gleaves  after  the  act  of  incorp^ation,  though  before 
the  regular  organization  of  the  c^pany,  but  made  with 
a  view  to,  and  in  anticipation  of  a^ubsequent  organ- 
ization, would  be  binding  on  him  l^Bia  regular  or- 
ganization under  the  charter,  althA^^^L^e  may  have 
been  no  express  concurrence  on  his  flR^  n  the  accep- 
tance of  the  charter  and  organizatioiBof  the  company. 
It  would  be  sufficient  in  such  cascy^o  say  the  least, 
that  he  had  not,  prior  to  the  organization,  expressly 
dissented  and  repudiated  the  subscription.  An  acceptance 
of  the  charter  by  a  majority  of  the  company,  confer- 
red upon  Gleaves  all  the  privileges  of  a  member  of 
the  corporation.  The  subscription  thereby  became  in- 
vested with  the  character  and  force  of  a  contract,  and 
the  interest  acquired  by  Gleaves  in  the  stock  of  the 
corporation,  and  the  profit  to  be  derived  therefrom,  form- 
ed a   sufficient  consideration  to  enable  the  company  to 
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recover  the  amount  subscribed,  and  to  preclude  him 
from  setting  up  the  want  of  mutu^jlity,  or  of  consider- 
ation. So  that  upon  this  pointy  Sf  there  be  error  in 
the  charge,  it  is  against  the  defendant  in  error.  Sfle 
Angel  &  Ames  on  Corporations,   edl*  o£  1852,  §  523. 

It  is  clear  that  there  is  no  error  in  the  proposition 
that  the  notice  calling  a  meeting  of  corporators,  for  the 
express  purpose  of  a  regular  organization  of  the  com- 
pany under  the  charter,  was  an  acceptance  of  the 
charter.  The  act  of  making  such  call  must  of  neces- 
sity have  been  preceded  by  a  determination  to  accept 
the  charter;  no  other  conclusion  is  admissible.  The 
acceptance  of  the  charter  may  be  inferred  from  acte 
done  in  pursuance  of  its  provisions.  It  is  not  indis- 
pensable to  show  a  vote  of  acceptance,  or  written  agree- 
ment to  accept.      /J^§  83. 

It  has  been  helc^j^hat  a  charter  beneficial  to  a  cor- 
poration maj^  Ij^jresiimed  to  have  been  accepted,  and 
an  express  aj^^Riiee  is  not  necessary.  7  Pickering's 
Kep!,  844 

There  is^rij^Rrur  in  the  record,  and  the  judgment 
is  affirmed. 
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Bbnjamin  Franklin  vs.  George  W.  Ezell.  iio*845 


1.  Pleading.  Failure  cf  contideration.  In  an  action  by  the  payee  of  a  bill 
single  against  the  maker,  given  for  the  purchase  money  of  a  slave  bought 
by  the  latter  of  the  former  with  warranty  of  soundness,  it  is  a  good  defense 
in  bar  of  the  plaintiff's  action  to  plead  that  a  ftaud  was  practiced  by  the 
plaintiff  upon  the  defendant  in  the  sale  of  said  slave,  and  that  the  same,  at 
the  time  of  said  sale,  was  utterly  worthless  and  of  no  value  ;  and  if  the 
defendant  make  good  his  plea  by  proof,  the  plaintiff  cannot  recover.  Act 
of  1850,  ch.  60,  §  1. 

2.  AoBNT.  Implied  power  of.  An  agent  authorized  to  do  a  certain  act,  is  im- 
pliedly invested  with  authority  to  do  all  that  is  necessary  and  usual  to  ef- 
fect the  object  of  his  agency,  and  all  the  means  justified  by  usage  in  such 
cases  may  be  employed  by  him,  unless  such  implied  authority  be  express 
ly  negatived  by  the  principal.  Thus,  an  authority  to  the  agent  to  sell  and 
dispose  of  a  slave,  confers  upon  him  full  power  to  make  a. warranty. 

3.  Same.  Fraud  of  fune  fear  principal  bound  by.  The  firand  of  an  anthorized 
agent  will  avoid  a  contract  entered  into  by  him  in  behalf  of  his  principal. 
Although  such  misrepresentation  may  be  unauthorized  by  the  principal, 
yet  if  he  ratify  the  contract,  he  will  be  bound  thereby,  for  he  cannot  make 
the  contract  his  own  by  availing  himself  of  its  benefits,  and  at  the  i 
time  avoid  re^onsibility  for  the  fraud  upon  which  it  is  founded. 


FROM  GILES. 


The  plaintiff  by  his  agent  sold  to  the  defendant  a  fe- 
male slave  for  $700,  and  this  action  of  debt  was  brought 
to  recover  the  amount  of  a  note  given  in  part  payment. 
The  agent  was  authorized  to   ^^sell   and   dispose   of"  the 
slave,  and  gave  the   defendant   a   warranty  of  soundness 
in  the  name  of  the  plaintiff,    without   seal.      It   appears 
that  the  slave  at  the  time  of  the  sale  was  wholly  value- 
less on  account  of  disease,  and  the  defendant  offered  her 
back  to  the  plaintiff.     This  fact  of  unsoundness  and  .fraud 
yvaa  specially  plead  by  the   defendant,   upon  which  there 
Mras  issue.      It  seems  also  that   the  fact  of  unsoundness 
mu-t    have   been  known    to   both   the   plaintiff  and  his 
33 


498  NASHVILLE: 


Beigamin  FraQklin  tn.  Geo.  W.  Ezell. 


agent.  The  case  was  submitted  to  a  jury  of  Giles  coun- 
ty, at  the  August  Term,  1853,  of  the  circuit  court,  be- 
fore Hon.  W.  P.  Martin,  Judge,  when  there  was  verdict 
and  judgment  for  the  defendant,  from  which  the  plaintiff 
appealed  in  error  to  this  court. 

Brown  and  Walker,  for  the  plaintiff  in  error. 

T.  M.  Jones,  for  the  defendant. 

MoKiNNiiiY,   J.,    delivered  the  opinion  of  the  court 

This  was  an  action  of  debt  in  the  circuit  court  of 
Giles,  brought  upon  a  bill  single  for  $393.00,  executed  by 
Ezell  to  Franklin  on  the  6th  of  May,  1851. 

This  note  formed  in  part  the  consideration  agreed  to 
be  paid  for  a  female  slave,  purchased  by  Ezell  from  the 
agent  of  Franklin.  The  purchaser  was  in  the  State  of 
Mississipi)i  on  the  day  the  note  bears  date.  Franklin 
was  a  ifesident  of  Tennessee,  and  on  the  21st  of  April, 
1851,  he  gave  a  written  authority  to  Fitzpatrick  "to  sell 
and  dispose  of"  said  slave,  in  pursuance  of  which  the 
agent  made  the  sale  to  Ezell  at  the  price  of  $700,  and 
executed  a  bill  of  sale  in  the  name  of  his'  principal, 
without  seal,  warranting  said  slave  "to  be  sound  and 
healthy." 

The  proof  shows  that  on  the  next  day  after  the  sale, 
the  slave  was  examined  by  the  physicians,  and  was  found 
to  be  laboring  under  umbilical  hernia  in  a  most  aggra* 
vated  form,  and  to  such  extent  as  in  the  opinion  of  tlie 
physicians  to  be  incurable,  and  to  render  the  slave  al- 
most, if  not  altogether  valueless. 
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The  evidence  tends  to  establish  tliat  the  agent,  on  his 
way  to  Mississippi  with  the  slave,*  became  fully  aware  of 
her  diseased  condition,  if  not  informed  of  it  before;  and 
from  all  the  circumstances  of  the  case,  it  is  fairly  to  be 
presumed  that  the  injury  to  the  slave,  which  perhaps 
had  been  of  recent  origin,  was  perfectly  well  known  to 
Franklin,  and  was  the  sole  cause  for  sending  her  off  to 
be  sold.  A  special  plea,  setting  up  the  fraud  and  failure 
of  consideration,  was  pleaded  in  bar  of  the  action,  upon 
which  issue  was  joined.  Hie  jury  found  the  issue  in 
favor  of  the  defendant,  and  a  new  trial  being  refused, 
an  appeal  in  error  was  prosecuted  to  this  court.  Several 
objections  have  been  urged  against  the  judgment  in  the 
argument  here,  none  of  which  in  our  opinion  are  ten- 
able. 

1.  There  can  be  no  doubt  but  that  in  the  present 
state  of  our  law,  the  matter  of  the  plea  in  bar  consti- 
tutes an  admissible  defense  to  an  action  at  law  upon  a 
hiU  single.  Prior  to  the  act  of  1850,  ch.  60,  §  1,  the 
consideration  of  a  bond  or  other  sealed  instrument  could 
not,  in  general,  be  enquired  into  in  an  action  at  law 
founded  thereon,  and  the  party  was  driven  to  seek  relief 
in  a  court  of  equity.  But  that  statute  provides  that  in 
all  suits  thereafter  brought  in  the  circuit  court,  or  before 
a  justice  of  the  peace,  "upon  any  bill  single,  bond,  or 
other  instrument  under  seal, "  the  defendant  "  may  plead 
and  give  in  evidence,  all  matters  of  defense  in  such  suit, 
which,  by  the  existing  laws  and  rules  of  evidence,"  he 
"might  plead  or  give  in  evidence  in  a  suit  upon  any 
similar  instrument  not  under  seal." 

Now,  in  an  action  upon  a  simple  contract,  it  is  well 
settled,  that  when  there  is   a   toted  failure   of  eonsidera- 


500  NASHVILLE: 


BenjamiQ  Franklin  v$.  Geo.  W.  Ezell. 


tion,  the  contract  aa  between  the  immediate  parties  may 
be  avoided,  and  treated'  as  if  there  never  had  been  any 
consideration  whatever.  So  when  gobds  are  sold  under 
a  warranty  that  they  are  of  a  particular  kind  or  quality, 
or  adapted  to  a  particular  use,  and  they  turn  out  to  be 
utterly  valueless,  and  not  to  answer  the  description,  the 
contract  is  at  an  end,  and  they  need  not  be  even  return- 
ed. 9  Barn.  &  Ores.,  269.  Story  on  Con.,  3d  ed.,  § 
480.      Meigs'  Rep.,  155. 

Li  an  action  on  a  promissory  note  given  for  the  price 
of  goods  sold  with  a  warranty,  it  is  a  good  defense  that 
the  goods  turned  out  to  be  of  no  value.  It  is  other- 
wise, of  course,  when  the  seller  has  made  no  warranty, 
and  practiced  no  fraud.  Chitty  on  Con.,  463,  note  1. 
But  unless  the  property  be  utterly  valueless,  it  would 
seem  that  it  must  appear  that  it  was  returned,  or  an  of- 
fer made  to  return.      3  Wend.  Rep.,  236. 

2.  It  is  clear  that  the  authority  to  sell  and  dispose 
of  the  slave,  conferred  upon  the  agent  full  power  to  make 
a  warranty.  When  an  agent  is  authorized  to  do  a  cer- 
tain act,  he  is  impliedly  invested  with  authority  to  do  all 
that  is  necessary  and  usual  to  effect  the  object  of  the 
agency,  and  all  the  means  justified  by  usage  in  such 
cases  may  be  employed  by  him,  unless  such  implied  au- 
thority be  expressly  negatived  by  the  principal.  Chitty 
on  Con.,  219. 

3.  It  is  equally  clear  that  the  fraud  of  an  authorized 
agent  will  avoid  a  contract  entered  into  by  him  in  be- 
half of  his  principal.  Although  the  misrepresentation 
may  have  been  unauthorized,  yet  if  the  principal  ratify 
the  contract,  he  will  be  bound  thereby,  for  he  cannot 
make  the   contract   his   own   by   availing  himself  of  its 
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benefit,  and  at  the  same  time  avoid  being  responsible  for 
the  fraud  which  forms  the  basis  of  it.  He  must  adopt 
or  reject  the  contract  in  toto.  Story  on  Con.,  §  496. 
Other  minor  objections  need  not  be  noticed. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


Union  Bank  or  Tennessee  f)8,  A.  J.  Smiseb. 

• 

1.  Patkent.  Aeeeptanee  by  creditor  of  a  hill  or  note  of  a  third  pencn  in  pay' 
mewL  Proof  of  the  acceptance  by  the  creditor,  of  a  promissory  note  or 
biU  of  a  third  person,  if  it  appear  to  be  the  voluntary  act  and  choice  of 
the  creditor,  and  not  a  measure  forced  upon  him  by  necessity  when  nothing 
else  could  be  obtained,  will  support  the  defense  of  pavment. 

2.  Samb.  Baam,  Oertijieata  of  depotU.  Where  a  creditor  having  the  option 
of  taking  cash  elects  to  take  a  bill,  which  is  dishonored,  the  original  debtor 
is  thereby  discharged.  So  where  an  agent  having  a  note  to  collect  volun- 
tarily receives  from  the  debtor,  without  his  guaranty  or  assignment,  a  cer- 
tificate of  deposit  in  payment  thereof,  which  was  good  and  available  at  the 
time,  and  said  certificate  is  afterwards  protested  for  non-payment,  the 
amount  of  said  certificate  cannot  be  recovered  ftom  said  debtor. 

3.  Same.  Same,  Endenee,  When  a  creditor  takes  notes  ftom  his  debtor  in 
payment  of  the  debt,  and  omits  to  require  his  endorsement  thereon,  such 
ominiofi  is  prima  fade  evidence  of  an  agreement  to  take  the  notes  at  his 
own  rislc  And  whether  a  security  was  accepted  in  satisfttction  of  the 
original  claim,  is  a  question  of  fact  for  the  jury. 


FROM  HAURT. 


The    plaintiff  in    error  instituted    this  action  of   as- 
sumpsit against  the  defendants   in  the  circuit  court  of 
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Maury  county,  to  recover    the  amount  of   a   certificate 
of  .  deposit  which  had  been  transferred  to  the  plaintiff 
by  the  defendants,  under  the   following    circumstances : 
In  June,  184T,  the  defendants  in    error  gave  their  note 
to  one  Carrington  for  $2,000.      The  note  was  deposited 
by  Carrington  in  the  branch  of  the  Union  Bank  at  Co- 
lumbia for  collection.       On  the  25th  of  August,  1847, 
the  defendants,  or  one  of  them,  called  at  the  bank,  said 
note  being  then  over  due^  to  pay  the  same,  and  asked 
the  cashier,  Hamner,    ^^if    he  would  take  a  certificate 
of  deposite  on  the  Merchants'  Insurance  office  at  Nash- 
ville, for  $1,000  as  cash,  in  part  payment  of  said  note, 
to  which  the  cashier  replied  that   "  he   would,"  and  did 
take  said  certificate  for    $1,000;   and    the    balance  was 
paid  in  cash,  .and  said  note   was   given  up  to  the  de- 
fendants.      There    was    nothing  said    about    taking    the 
certificate  absolutely  in  payment  of  said  note,  and  with- 
out recourse  on  the    defendants.      The    cashier,  in    his 
testimony,   states  that  "he  did  not  agree  so  to  take  it, 
and  had  he   been  asked   so  to  take    it,  absolutely  and 
without   recourse,  he    would   have    refused ; "    but    that 
"he  took   it    in   payment  of  so  much   of  Carrington's 
note,  and  the  balance  was  paid  in  money;   that  as  the 
certificate  was  payable  in  cash  on  presentation,  and  the 
Insurance  was  at   that   time,    believed    to   be    in  good 
credit,  he  agreed  to  take  it  as  cash.'*    That  as  cashier, 
"he  had  no  authority  to  take,  nor  was  he  in  the  habit 
of  taking  checks,  drafts,  or  any  thing  of  the  kind,  abso- 
lutely and  without  recourse."     "But  he  was  allowed  as 
cashier,  and  it  was  his   habit  to  take  checks,  drafts,  or 
any  thing  purporting  to  be  payable  on  presentation    in 
cash,   and  as.  this   certificate   was   payable  in    cash  he 
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agreed  to  take  it  as'  cash."  He  advanced  the  money 
of  the  bank  to  Oarrington,  by  giving  credit  on  the 
books  of  the  bank  for  the  fall  amount  due  upon  the 
note  as  paid  m  cashj  and  afterwards  remitted  the 
amount  to  Carrington  in  a  check  on  the  north.  But 
neither  of  the  defendants  at  that  time,  or  at  any  other 
time,  ever  requested  the  cashier  or  the  plaintifib  to  ad- 
vance this  money  in  payment  of  said  note  to  Carring- 
ton. The  certificate  was  endoi*sed  to  J.  Smiser  by  Jane 
Greenfield,  executrix  of  the  original  payee,  and  by  him 
endorsed  to  the  plaintiff  with  the  express  understanding 
that  it  was  done  as  a  mere  matter  of  form,  to  pass 
the  title,  and  he  was  in  no  way  held  responsible  for 
the  same.  It  was  immediately  sent  to  Kashville  for 
payment,  and  on  presentation  at  the  insurance  ofSce 
payment  was  refosed  on  the  ground  that  the  office 
had  no  sufficient  evidence  that  Jane  Greenfield  was  the 
legal  representative  of  the  original  payee,  of  which  the 
defendants  were  informed;  and  before  the  letters  tes- 
tamentary could  be  forwarded  the  insurance  company 
failed;  and  the  certificate,  accompanied  by  the  letters 
testamentary,  being  afterward  forwarded,  was  presented 
for  payment,  dishonored  and  protested,  but  no  notice 
given  to  the  endorsers.  Thereupon  the  suit  was  brought, 
which  resulted  in  the  coart  below,  (Hon.  W.  P.  Mabun 
presiding,)  in  a  verdict  and  judgment  for  the  defend- 
ants; from  which  the  plaintiff  appealed  in  error  to  this 
court. 

S.   D.  Freerson,   for  the  plaintiff  in   error. 

For    the    plaintiffs    in    error,  it    is    insisted  that  the 
verdict  by  the   jury  is    contrary  to  the  evidence,  and 
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the  law  as  applicable  to  the  facts  shown  by  the  proof. 
When  payment  is  made  by  a  draft  on  a  banker,  if 
the  person  receiving  it  uses  due  diligence  to  get  it 
paid,  the  person  from  whom  he  received  it  will  not 
be  discharged  unless  the  holder  expressly  agreed  to  run 
all  risks.     Chitty  on  Bills,  9  Am.  ed.,  marginal,  p.  434. 

A  check  upon  a  bank,  given  in  the  ordinary  course 
of  business,  is  not  presumed  to  be  received  as  an  ab- 
solute payment,  even  if  the  drawer  have  funds  in  the 
bank,  but  as  the  means  whereby  the  holder  may  pro- 
cure the  money.      1  Hall's  Eep.,  66. 

The  holder  of  the  check,  in  such  cases,  becomes 
the  agent  of  the  drawer  to  collect  the  money,  and  if 
guilty  of  no  negligence,  whereby  an  actual  injury  is 
sustained  by  the  drawer,  he  will  not  be  answerable,  if 
from  any  peculiar  circumstances  attending  the  bank  the 
check  is  not  paid.    II, 

In  a  suit  against  the  drawer  for  the  consideration  of 
such  a  check,  the  holder  may  treat  the  check  as  a 
nullity,  and  resort  to  the  original  consideration.      li. 

For  the  plaintiffs  in  error  it  is  further  insisted  that 
there  is  manifest  error  in  the  charge  of  the  court  in 
several  particulars. 

Much  of  this  charge  is  in  no  way  applicable  to  the 
merits  of  this  case.  The  judge  has,  in  all  his  charge, 
or  most  of  it,  treated  the  case  as  if  this  suit  was 
brought  on  the  |2,000  note.  The  bank  was  the  agent 
of  Carrington  to  collect  the  note ;  she  was,  to  all  pur- 
poses, the  holder  of  the  note;  as  between  herself  and 
Carrington  she  could  receive  payment  only  in  cash.  As 
the  holder,  she  could  take  in  payment  from  the  maker 
any    thing   she    pleased.       The    question    is   not,    then, 
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whether  the  Carrington  note  was  paid  in  the  arrange- 
ment between  the  cashier  and  the  defendants.  It  is 
admitted  that  the  note  was  paid  as  between  Carrington 
and  the  defendants,  or  as  between  the  plaintiffs,  as 
holder,  and  the  defendants;  but  it  was  paid  (to  the 
extent  of  the  amount  of  the  certificate  of  deposite) 
with  the  money  of  the  plaintiff,  and  that  at  the  ex- 
press request  of  the  defendants.  The  plaintiffs  advanced 
$1,000  of  their  money,  through  the  oflBcer  of  their 
branch,  to  enable  the  defendants  to  pay  their  note,  and 
took  the  certificate  of  deposite  to  forward  and  collect, 
and  then  reimburse  themselves  for  this  advance.  This 
is  the  nature  and  essence  of  the  transaction.  Tlie  true 
question  then  is,  if  the  plaintiffs  exercised  due  diligence 
in  presenting  the  certificate  of  deposite  for  payment, 
and  payment  was  refused,  and  notice  of  this  fact  given 
in  due  and  reasonable  time  to  the  defendants,  or  either 
of  them,  are  the  defendants  liable  for  the  amount  ad- 
vanced for  them?  The  defendants  are  clearly  liable, 
unless  they  show  that  Ilamner  agreed  at  the  time  to 
take  the  certificate  and  run  all  risks.  The  proof  is 
by  Hamner  that  he  did  not  so  agree ;  that  he  was  not 
asked  to  take  it  in  this  way,  and  that  if  he  had  been 
he  would  have  refused ;  because,  in  the  first  place,  he 
was  not  allowed  by  his  principals,  the  plaintiffs,  to  take 
this  kind  of  paper,  or  any  other,  unless  upon  the  re- 
sponsibility of  the  person  or  persons  from  whom  he 
received  it;  and  for  the  further  reason  that  he  is  not 
in  the  habit  of  taking  such  paper  without  recourse.  A 
receipt  of  a  note  as  cash,  is  not  evidence  that  it  is 
received  as  an  absolute  payn^ent.  5  Johns.  R.,  68.  8 
Johns.  R.,  389. 
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If  a  note  "is  received  by  the  party  to  whom  it  is 
delivered,  as  conditional  payment  of  a  precedent  debt 
due  to  him,  or  as  a  conditional  satisfaction  for  any 
other  valuable  consideration,  then  paid  by  him,  the 
holder,  who  delivered  it,  will,  if  the  note  be  duly  pre- 
sented and  dishonored,  and  due  notice  thereof  be  given 
to  him,  be  responsible  to  pay  back  the  full  amount  of 
the  precedent  debt,  or  valuable  consideration,  although 
he  is  not  directly  liable,  or  a  party  to  the  note."  Story 
on  Prom.  Notes,  §  117. 

"A  transfer  by  mere  delivery,  without  endorsem^it, 
when  made  on  account  of  a  pre-existing  debt,  or  for 
a  valuable  consideration,  passing  to  the  assignor  at  the 
time  of  the  assignment,  (and  not  merely  by  way  of 
sale  or  exchange  of  paper,  as  when  goods  are  sold  to 
him,)  imposes  an  obligation  on  the  person  making  it 
to  the  immediate  person  in  whose  favor  it  is  made, 
equivalent  to  that  of  ^  transfer  by  formal  endorse* 
ment."  Chitty  on  Bills,  9  American  from  8  London  ed., 
p.  268. 

He  is  not  liable  as  an  endorser  upon  the  note,  bat 
he  is  liable  if  the  instrument  should  be  dishonored,  to 
pay  the  debt,  in  respect  of  which  he  transferred  it; 
provided  the  instrument  has  been  presented  for  pay- 
ment in  due  time,  and  due  notice  be  given  to  him  of 
the  dishonor.    Ih.    Baily  on  Bills,  ch.  5,  §  3,  p.  169. 

The  holder  is  not  bound  to  give  notice  of  ihe  dis- 
honor to  any  more  than  his  immediate  endorser;  and 
each  party  to  a  bill  has  the  same  time  after  notice  to 
himself,  for  giving  notice  to  other  parties  beyond,  that 
was  allowed  to  holder  after  the  default.  4  Hill  N.  Y., 
129,  133.    5  Metealf,  213. 
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And  when  a  bill  or  note  is  sent  to  an  agent  for  col- 
lection, the  agent  is  required  simply  to  give  notice  of 
the  dishonor  in  due  time  to  his  principal,  and  the  prin- 
cipal then,  has  the  same  time  for  giving  notice  to  the 
endorsers,  after  such  notice  from  his  agent,  as  if  he  had 
been  himself  an  endorser,  receiving  notice  from  a  holder. 
2  Hill  K  Y.  K,  452.    9  Pick,  547. 

The  plaintiff  in  error  insists  further,  that  there  is 
error  in  that  part  of  the  charge  of  the  judge  below, 
which  is  as  follows :  "  K  the  bank,  by  its  officers,  ac- 
cepted the  certificate  in  part  payment  of  the  Carrington 
note,  and  no  fraud  being  practised  by  the  defendants 
at  the  time,  it  will  be  a  good  payment  and  extin- 
guishment of  the  note  to  that  amount ;  and  if  the  * 
plaintiffs  afterwards,  and  before  the  collection  of  the 
certificate,  advanced  the  amount  thereof  to  Oarrington, 
they  cannot  charge  the  defendants  therewith."  The 
Court,  in  a  former  part  of  thf  charge,  charged  that  '^  it 
was  competent  for  the  bank  to  receive  in  payment  of 
the  note,  a  note  or  claim  upon  another,  and  when  paid 
and  received,  it  will,  to  that  extent,  be  an  extinguish- 
ment of  the  debt.  Why  then  may  not  the  bank  ad- 
vance the  amount  to  Oarrington  before  the  payment  of 
the  certificate. 

The  fact  of  taking  the  certificate  as  a  part  payment 
of  the  note,  is  an  extinguishment  of  the  liability  of  the 
defendants  to  Carrington,  and  is  money  advanced  by  the 
bank  to  Carrington  at  the  instance  of  defendants. 

Again,  the  judge  in  his  charge,  makes  a  distinction 
in  the  responsibility  of  the  defendants,  arising  from  the 
daty  of  the  bank  between  die  fact  whether  the  certifi- 
cate was  taken  by   the  bank   for  collection,  or  in   pay- 
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ment.  In  the  one  case,  that  is,  if  taken  for  collection, 
it  was  the  daty  of  the  defendants  to  furnish  the  evi- 
dence of  Mrs.  Greenfield's  authority  to  order  the  pay- 
ment of  the  money  to  her  assignee.  In  the  other  case, 
that  is,  if  taken  in  payment  the  bank  was  bound  to 
procure  this  evidence,  and  that  the  defendants  were  not 
bound  to  furnish  it,  unless  it  was  exclusively  under  their 
control. 

There  can  be  no  foundation  for  this  distinction.  It 
is  confounding  the  liability  of  the  defendants  to  the  bank 
for  the  amount  of  the  certificate,  with  the  liability  of 
defendants  on  the  note  to  Oarrington. 

In  another  part  of  the  charge,  the  Court  charged  the 
jury  "that  if  the  defendants  were  not  endorsers  on  the 
certificate,  it  was  the  duty  of  the  bank  to  give  notice  of 
non-payment  to  Mrs.  Greenfield  in  such  time  and  in 
such  manner  as  would  hold  her  liable;  and  if  the  bank 
failed  to  do  this,  the  defendants  would  be  discharged, 
and  could  not  be  held  liable  for  the  amount  of  the 
certificate." 

In  this  it  is  insisted  there  is  error.  From  the  au- 
thorities referred  to,  the  defendants,  although  not  endors- 
ers, were  liable  under  the  facts  of  the  case,  as  if  they 
were  endorsers.  They  were  immediately  liable  to  the 
bank,  and  the  bank  had  a  right  to  notify  them  of  the 
non-paymet  of  the  certificate.  The  bank  was  not  bound 
to  give  notice  to  Mrs.  Greenfield  unless  she  wished  to 
look  to  her. 

In  connection  with  this,  the  court  charged  the  jury 
that  merely  telling  the  defendants  the  certificate  was 
not  paid,  and  the  reason  why  it  was  not  paid,  was  not 
sufficient  notice  of  non-payment  to  hold   the   defendants 
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liable;  that  the  bank  must  go  farther  in  her  notice,  and 
inform  the  defendants  that  she  would  look  to  them  for 
payment.  This  is  error,  because  the  bank  was  agent  of 
defendants  to  collect  the  certificate.  She  faithfully  dis- 
charged this  duty. 

The  whole  charge  is  calculated  to  confound  the  jury, 
in  not  distinctly  stating  the  plaintiff's  right  to  recover, 
and  the  law  as  applicable  to  this  right. 

M.  S.  Frierson,  for  the  defendant  in  error. 

1.  That  it  was  competent  for  the  bank  to  accept  in 
payment  from  her  debtors  a  note  or  claim  upon  any 
third  person ;  and  when  a  claim  is  taken  upon  a  third 
person,  and  it  is  agreed  and  understood  between  the 
parties  that  it  is  taken  in  payment,  the  original  debt 
will  be  extinguished  to  the  extent  of  the  payment.  2 
Green.  Ev.,  §  623.     Story's  Notes,  §§  104, 105,  404,  438. 

2.  But  if  the  claim  upon  a  third  person  is  taken 
without  any  such  agreement  and  understanding,  it  would 
not  be  considered  in  law  a  payment,  but  would  be  a 
mere  mode  to  obtain  payment;  and  if  not  paid,  the 
original  debt  would  not  be  extinguished.  Story's  Notes, 
§§  104,  105,  117,  404,  438. 

3.  If  Hamner,  as  the  agent  of  Carrington  and  cash- 
ier of  the  bank,  took  this  certificate  as  a  cash  payment 
of  $1,000  on  the  Carrington  note,  and  afterwards  ad- 
vanced the  money  of  the  bank  to  Carrington  on  the 
faith  of  the  certificate,  without  the  request  of  the  de- 
fendants, the  bank,  on  failing  to  collect  the  certificate, 
could  not  sue  the  defendants  and  recover  the  amount 
advanced.  Chitty  on  Con.,  592.  7  Humph.  K.,  270. 
4  New  Hamp.  R.,  138. 
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4.  Again,  if  this  certificate  was  taken  for  collection^ 
and  not  in  payment  of  the  Carrington  note,  and  the 
cashier  of  the  bank  advanced  the  money  of  the  bank 
to  pay  the  Carrington  note,  without  the  reqxcest  of  the 
defendants,  the  plaintiffs  could  not  recover,  unless  the 
defendants  subsequently  promised  to  pay  the  sum;  for 
no  one  can  be  made  a  debtor  without  his  consent.  7 
Humph.,  270.  5  Cowan,  603.  3  Johns.,  434.  15 
John.,  361.       11  Wend.,  629  et  seq. 

5.  If  the  jury  should  believe  that  the  bank  advanced 
to  defendants  the  amount  of  the  certificate,  and  took  the 
certificate  to  collect  for  them,  it  was  the  duty  of  the  de- 
fendant to  furnish  the  evidence  of  Mrs.  Greenfield's 
representative  character;  and  if  they  did  not  do  so  until 
the  insurance  office  failed,  it  would  be  their  loss,  and 
the  bank  could  recover  the  amount  advanced. 

6.  But  if  they  believed  that  the  certificate  was  ta- 
ken in  payment  of  the  Carrington  note,  and  as  so  much 
cash,  it  became  either  the  property  of  Carrington  or  the 
bank,  and  defendants  would  be  under  no  obligation  to 
furnish  the  letters  testamentary,  but  the  parties  must  at- 
tend to  their  own  debt ;  and  if  lost,  they  could  not  look 
to  defendants.      Story's  Notes,  §§  117,  284. 

7.  If  the  bank  advanced  the  defendants  the  amount 
of  this  certificate,  and  took  it  from  defendants  to  collect 
witliout  their  endorsement,  it  would  be  the  duty  of  the 
plaintiffs  in  that  case  to  have  the  certificate  presented  in 
proper  time  for  payment,  and  if  payment  was  refused, 
to  notify  all  those  who  would  be  liable  to  defendants 
on  the  paper;  and  if  they  failed  to  do  so,  and  defen- 
dants have  sustained  loss,  they  will  be  discharged  to  the 
extent  of  the  loss.  Story  on  Prom.,  §§  117,  284,  389. 
Story  on  Bills,  372. 
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8.  But  if  the  defendants  had  endorsed  the  certificate 
to  the  bank,  it  would  be  suflScient  to  hold  them  responsi- 
ble if  the  certificate  was  presented  in  proper  time,  and 
notice  given  to  them  of  the  non-payment,  and  that  they 
were  looked  to  for  the  payment. 

9-  But  merely  informing  the  defendants  that  the  in- 
surance office  would  not  pay  the  certificate  until  they 
had  some  evidence  of  Mrs.  Greenfield's  representative 
capacity,  is  not  such  notice  as  the  law  requires  to  fix 
the  liability  of  the  endorser.  Story  on  Notes,  §§  350, 
353.  7  Bing.,  630.  11  M.  &.  W,,  373.  11  Wheaton, 
431,  437.  But  if  this  charge  is  erroneous  this  court 
will  not  reverse,  because  there  is  no  testimony  in  the 
record  to  which  it  is  applicable,  the  defendants  not  be- 
ing endorsers  on  the  certificate.  2  Humph.,  518.  3 
Humph.,  56. 

10.  If  the  evidence  of  Mrs.  Greenfield's  representa- 
tive character  was  afterwards  furnished,  and  payment 
refused,  it  was  the  duty  of  the  bank  to  give  notice ;  and 
if  she  did  not,  the  endorsers  would  be  released;  and  if 
defendants  sustained  an  injury,  they  would  be  released  to 
the  extent  of  the  injury.  11  M.  &  W.,  372.  Story's 
Notes,  117,  284. 

C^TTTHERS,  J.,  delivered  the  opinion  of  the  court. 

This  action  of  assumpsit  was  brought  to  recover 
$1,000,  the  amount  of  a  certificate  of  deposit  given  by 
the  Merchants'  Insurance  Office  to  G.  T.  Greenfield,  by 
whose  administrator  or  executor  it  was  assigned  to  the 
defendants,  and  by  them  it  was  delivered  to  tlie  plain- 
tiflfe,  in  part  payment  of  a  note   of  $2,000   in   favor   of 
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one  Carrington  against  the  defendants,  held  by  the  Bank 
for  collection.  The  other  $1,000  was  paid  in  cash,  the 
note  given  up,  and  the  whole  amount  of  $2,000  entered 
to  the  credit  of  Carrington,  and  paid  to  him  in  a  check 
on  the  Korth.  The  certificate  was  sent  to  Nashville,  to 
be  collected  from  the  office  which  was  then  paying  all 
demands  against  it;  but  refused  to  pay  this,  upon  the 
ground  that  the  authority  of  the  assignor  or  representa- 
tive of  the  payee,  did  not  accompany  the  certificate.  It 
was  returned,  and  one  of  defendants  requested  to  pro- 
cure the  desired  evidence,  and  the  matter  having  been 
some  days  delayed,  the  office  failed,  and  the  money  lost. 
Upon  the  last  demand  at  the  office,  with  the  proper 
evidence  of  Mrs.  Greenfield's  representative  character,  the 
certificate  was  protested  for  non-payment,  but  no  notice 
given  to  any  of  the  parties.  The  bank  received  the 
certificate  in  payment  of  the  note  as  cash;  and  there 
was  no  assignment  by  the  defendants.  The  bank  then 
instituted  this  action,  and  the  question  is,  whether  the 
defendants  are  liable  under  the  circumstances? 

They  are  not  liable  on  the  paper,  because  they  did 
not  in  any  way  bind  themselves  upon  it,  so  as  to  become 
guarantors  or  assignors.  It  is  not  pretended  that  they 
were  guilty  of  any  fraud  or  misrepresentation.  He 
claim  was  unquestionably  good  at  the  time  it  watf  pass- 
ed to  the  bank,  and  would  have  been  paid  on  demand, 
if  it  had  been  accompanied  with  the  proper  evidence  of 
transfer  from  the  original  payee.  Tliis  it  was  the  duty 
of  the  bank  to  have  procured,  as  the  certificate  had 
been  taken  as  cash,  in  payment  of  a  debt  in  its  hands 
as  agent  for  collection,  and  was  no  longer  in  the  power 
or  under  the  control  of  defendants.      There  was  no  act 
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to  be   done   by  the   defendants,   the   neglect   of  which 
would  make  them  responsible. 

There  can  be  no  ground  on  which  they  should  be 
subjected  to  a  loss,  which  resulted  from  the  delay  or  neg- 
lect of  the  plaintiff  to  make  the  claim  available.  This 
certainly  would  have  been  different  if  the  claim  had 
been  received  as  collateral  security,  or  to  collect  and  ap- 
ply as  agents  of  defendants ;  or,  perhaps,  if  nothing  had 
been  said  or  agreed  upon  that  subject.  But  it  was  ta- 
ken as  cash,  and  in  payment  of  that  amount  of  the  note 
of  Oarrington,  and  the  amount  was  so  entered  to  the 
credit  of  Oarrington,  and  paid  over  to  him,  and  the  note 
given  up  to  defendants  as  paid  off  and  discharged.  It 
was  voluntarily  taken  as  cash  by  the  officers  of  the  bank, 
by  which  the  defendants  were  prevented  from  attending 
to  the  collection  of  it  themselves,  which  doubtless  they 
would  have  done  without  delay,  in  order  to  pay  off 
the  note  against  &em.  There  can  be  no  principle,  un- 
der these  circumstances,  that  would  throw  the  loss  upon 
them. 

The  plaintiff  insists  that  this  is  a  case  of  money  paid 
out  for  the  use  and  benefit  of  defendants,  and  upon  that 
count  a  recovery  should  have  been  had.  But  there  was 
no  request,  either  express  or  implied,  to  make  the  pay- 
ment.     Ohitty  on  Con.,  591-2. 

The  certificate  was  offered  and  taken  in  discharge  of 
the  note  upon  them  as  cash,  and  there  remained  no 
debt  due  to  Oarrington  from  defendants  upon  which 
money  could  have  been  paid  for  them.  It  became  the 
debt  of  the  bank,  as  it  had  received  the  amount  in 
such  funds  or  paper  as  was  acceptable,  and  voluntarily 
taken  in  full  discharge. 
34 
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Proof  of  the  acceptance  of  a  promissory  note  or  bill 
of  a  third  person,  if  it  appear  to  be  the  voluntary  act 
and  choice  of  the  creditor,  and  not  a  measure  forced 
upon  him  by  necessity,  when  nothing  else  could  be  ob- 
tained, will  support  the  defense  of  payment.  2  Green- 
leaf  Ev.,  §  623. 

The  omission  of  the  creditor  to  have  the  notes  endors- 
ed by  the  party  from  whom  he  received  them,  is  prima 
facie  evidence  of  an  agreement  to  take  them  at  his  own 
risk.  Ib.j  note  4.  11  Johns.,  409.  15  Johns.,  241. 
Whether  this  security  was  accepted  in  satisfaction  of  the 
original  claim,  is  a  matter  of  fact  for  the  jury.  9 
Johns.,  310.  15  Sar.  &  Baw.,  162.  If  the  creditor 
having  the  option  of  taking  cash,  elects  to  take  a  bill 
which  is  dishonored,  the  original  debtor  is  discharged. 
Byles  on  Bills,  305. 

In  this  case  the  makers  of  the  note  were  good  and 
solvent,  and  having  this  certificate  of  deposit,  paid  it 
over  to  the  bank,  because  upon  the  suggestion  of  the  de- 
fendants that  they  held  it,  and  would  pay  it  to  them 
as  cash  if  it  would  suit  them,  it  was  readily  received, 
as  perhaps  it  suited  the  bank  better  than  money,  as  the 
funds  would  be  at  Nashville  where  it  would  probably  an- 
swer their  purposes  better  than  at  Oolumbia. 

But  let  this  be  as  it  may,  under  a  proper  charge 
of  the  law,  so  far  as  it  is  applicable  to  the  facts  of 
this  case,  it  has  been  found  by  a  jury  that  the  certifi- 
cate was  received  as  so  much  cash,  in  payment  of  the 
note  held  by  the  plaintiff  against  the  defendants,  and 
not  as  a  means  of  payment,  or  an  agent  to  collect  and 
apply  to  that  purpose,  and  we  cannot  disturb  the  verdict. 

Let  the  judgment  be  affirmed. 


1 
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Walkbb  &  Langford  vs.  Ellis  &  Moore. 


1.  Damaqks.  In  aelioru  ex  contractu.  la  actiomof  oontraci  to  recover  dam- 
ages for  breach,  generally  speaking  the  damages  are  limited  to  the  natural 
and  proximate  consequences  of  the  breach  complained  of;  and  damages 
remotely  or  consequentially  resulting  therefrom,  or  merely  speculative 
damages,  cannot  be  claimed. 

2.  Same.  For  breach  of  specific  contract.  In  an  action  for  a  breach  of  a  spo- 
clflc  contract,  the  party  injured  is  bound  to  use  proper  means  and  efforts  to 
protect  himself  from  unnecessary  loss  or  damage,  and  can  charge  the  other 
party  only  for  such  damages  as  by  reasonable  endeavors  and  expense  he 
could  not  prevent.  Thus,  in  a  suit  upon  a  breach  of  a  contract  by  which 
the  defendant  had  engaged  to  put  up  machinery  for  a  mill,  and  to  place 
the  same  in  successful  operation,  if  the  adaptation  of  said  machinery  to 
the  purposes  in  view  could  as  well  have  been  tested  in  a  day  or  a  week  as 
in  a  month  or  a  year,  the  delinquent  party  cannot  be  subjected  to  the  in- 
creased expenses  resulting  from  the  continued  unavailing  experiments  per- 
usted  in  by  the  other  party  to  test  the  operation  of  said  machinery. 

3.  Nbw  Tbial.  Bmdmoe.  If  in  an  action  fbr  damages  for  hteaoh  of  a  spe- 
cific contract,  evidence  objected  to  by  the  defendant  is  permitted  to  go  to 
the  jury  as  to  damages  of  a  nature  too  remote,  uncertain  and  speculative 
to  form  a  juat  and  proptr  measure  of  the  recompense  to  which  the  plain- 
tiff is  entitled,  and  the  jury  render  a  verdict  against  the  defendant,  a  new 
trial  will  be  granted. 


ROM  MAURT. 


This  action  was  brought  bj  the  plaintiffs  against  the 
defendants,  to  recover  damages  for  the  breach  of  a  con- 
tract without  seal,  whereby  the  defendants  had  underta- 
ken to  put  up  machinery  for  a  mill  and  place  the  same 
in  successful  operation  for  the  plaintiffs.  The  contract 
is  dated  26th  of  July,  1851,  and  the  defendants  were  to 
have  the  work  done  by  the  1st  of  October  of  the  same 
year.  The  main  breaches  assigned  are,  that  the  defen- 
dants failed  to  complete  the  work  by  the  time  contracted 
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for,  and  it  was  done  in  a  negligent,  unskilful,-and  unwork- 
manlike manner;  besides  which,  the  plaintiff  declares 
upon  various  breaches  in  special  counts,  and  upon  the 
common  iiidebiMics  counts.  The  mill  was  not  ready  for 
operation  until  the  following  April,  and  it  appears  the 
machinery  was  not  put  up  according  to  contract.  The 
case  was  submitted  to  a  jury  of  Maury  county,  at  the 
September  Term,  1853,  of  the  circuit  court,  before  Judge 
Baxter,  when  there  was  a  general  verdict  for  the  plain- 
tiffs, assessing  their  damages  at  $1,600.  The  judgment 
was  afterwards  arrested,  and  the  case  brought  up  by 
both  parties  to  this  court  The  matters  assigned  for 
error  on  behalf  of  defendants,  fully  appear  in  the  sub- 
joined brief  of  their  counsel. 

Payne  and  Gant,  for  the  plaintiffs  in  error. 

[No  briefs  on  behalf  of  the  plaintiffs  have  been  fur- 
nished the  Eeporter.  ] 

M.  S.  Fbiebson,  for  defendants  in  error: 

The  plaintiffs  obtained  a  verdict  against  the  defendants. 
Defendants  moved  for  a  new  trial,  which  motion  waa  over- 
loiled.  They  then  moved  in  arrest  of  judgment ;  which 
motion  was  sustained  by  the  court,  and  the  judgment 
arrested  on  the  ground  of  misjoinder  of  causes  of  action. 
The  first  count,  after  setting  out  the  contract  in  sub- 
stance, avers  that  "by  reason  of  the  negligence,  care- 
lessness, and  unskillful  conduct  of  the  defendaxits,  said 
work  was  delayed  contrary  to   the   effect  of  said   agree* 
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ment  and  ihe  promises  and  undertakings  of  said  defend- 
ants." The  first  amended  connt  avers  ^Hhat  the  said 
work  in  the  contract  specified  was  pnt  np  in  a  negligent, 
unskillful,  and  unworkmanlike  manner,  and  by  reason  of 
the  said  negligent,  improper,  unskillful  and  careless  per- 
formance and  putting  up  said  work  by  said  defendants, 
the  said  plaintiffs  were  compelled  to  take  down,  remove 
and  destroy,"  &c.  The  other  counts  are  common  counts 
in  assumpsit. 

L  The  breaches  of  the  special  counts  quoted  above, 
show  them  to  be  in  tart;  they  allege  the  injury  to  plain- 
tiffs as  resulting  from  negligence,  carelessness,  and  un- 
skillful performance  of  the  contract,  and  not  for  a  breach 
of  the  contract  itself,  and  therefore  cannot  be  joined 
with  counts  in  assumpsit  Meigs,  459,  467.  2  Chitty's 
P.,  331-2,  650  to  669. 

n.  The  plaintiffs  offered  to  prove  "that  they  had 
employed  a  number  of  workmen  to  work  on  their  mills; 
that  they  had  sustained  heavy  damage  by  reason  of  said 
hands  remaining  idle  on  account  of  the  non-delivery  of 
the  machinery ;  that  they  were  kept  idle  themselves,  and 
that  their  wagons  had  been  sent  several  times  for  the 
machinery,  and  returned  witiiout  it."  They  also  offered 
to  prove  "  how  long  these  hands  were  idle  and  delayed 
by  failure  to  deliver  the  work,  and  that  they  were  kept 
idle  at  a  heavy  expense."  They  proposed  then  to  prove 
"that  the  timbers  about  said  mills  were  heavy  and  re- 
quired a  great  number  of  hands  to  put  them  up."  To 
all  of  which  the  defendants  objected,  but  were  overruled 
by  the  court,  who  decided  "that  the  plaintiffs  might 
prove  the  idleness  of  the  hands  caused  by  the  delay  in 
delivery  of  the  machinery,  and  that  the  defendants  were 
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not  only  bound  to  pay  an  amount  of  damages  Bufficient 
to  have  made  the  contract  perfect,  but  they  were  bound 
to  pay  the  expense  caused  by  the  delay  of  the  hands, 
and  other  incidental  expenses  incurred." 

The  court  manifestly  erred  in  permitting  the  plainti& 
to  prove  as  items  the  idleness  of  hands,  delay  in  busi- 
ness, and  expenses  incurred  in  attempting  to  procure  the 
articles  which  were  to  be  supplied  by  the  defendants. 
This  court  has  already  decided  that  these  are  not  items 
of  damage  in  action  for  a  breach  of  an  agreement  to 
deliver  articles.  Porter  vs.  Woodsj  Stacker  <&  Go.,  3 
Humph.,  66,  61.  21  Wend.,  342,  346.  7  New  Hamp., 
360,  367. 

ni.  The  court  erred  in  permitting  the  plaintiffs  to 
prove  ^'what  amount  of  lire  wood  these  mills  would 
consume  in  a  day;  what  number  of  hands  it  v^ould  take 
to  attend  the  mills;  and  that  the  mills  would  not  pay 
for  the  hands  and  fire-wood;"  all  of  which  was  objected 
to  by  defendants,  and  the  objection  overruled  by  the 
court.  The  plaintiffs  then  proposed  to  prove  "what 
would  be  a  reasonable  hire  for  the  hands  from.  'Nov.  1, 
1851,  to  April  1,  1862;  and  what  would  be  the  hire 
from  April,  1852,  to  September,  1852;"  all  of  which 
was  objected  to  and  overruled  by  the  court.  Plaintiffi 
proved  the  same,  including  the  value  of  their  own  ser- 
vices. 

1.  Because  if  true,  it  was  the  plaintiffs'  duty,  the 
moment  they  ascertained  the  mills  could  not  run  with- 
out incurring  loss  either  to  themselves  or  defendants,  to 
desist  from  using  them;  and  if,  after  a  knowledge  of 
these  facts,  they  went  on  and  incurred  loss,  it  was  the 
result  of  their   own   folly,    and   we  are  not    chargeable 
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with  the  same  as  damages  sustained  by  the  plaintiff.  2 
Green.  Ev.,  §  261.  7  Green.  Kep.,  67.  17  Pick. 
R,  284. 

2.  The  court  by  the  admission  of  this  proof  not  only 
held  us  responsible  for  damages  incurred  by  the  fault  of 
the  plaintiffs  themselves,  but  also  allowed  them  to  prove 
as  damages  against  us,  the  value  of  their  own  services, 
and  a  reasonable  hire  for  their  hands  from  the  1st  of 
November,  1851,  to^  the  1st  of  September,  1852,  which 
in  effect  would  be  compensating  the  plaintiffi  for  their 
services  and  the  hire  of  their  hands,  and  giving  to  them 
the  use  of  their  own  services  and  the  services  of  their 
hands  in  addition,  which  is  so  manifestly  erroneous  that 
it  needs  no  authority  but  our  every  day  experience  to 
condemn  it. 

IV.  The  court  after  reading  the  contract  to  the  jury, 
told  them  that  "the  proper  meaning  of  the  agreement 
was,  that  the  defendants  should  furnish  a  competent  ma- 
chinist in  putting  up  the  machinery  necessary  to  com- 
plete the  mills,  and  not  simply  such  articles  of  machinery 
as  are  specified  in  the  contract;  and  it  amounts  to  a 
guaranty  that  if  the  plaintiffs  put  it  up  under  the  super- 
intendence, and  according  to  the  direction  of  the  machi- 
nist thus  furnished,  they  should  operate  successfiilly." 
The  contract,  after  enumerating  what  work  was  to  be 
done,  and  what  particular  articles  of  machinery  were  to 
be  furnished  by  the  defendants,  proceeds  thus:  "Also, 
we  agree  to  furnish  a  good  machinist  to  put  up  the 
above  work  and  put  in  successful  operation  for  said 
Walker  &  Langford,  in  Columbia,  Tenn."  These  are 
the  only  words  in  the  contract  in  relation  to  putting  up 
said  machinery. 
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We  insist  therefore  that  the  court  erred  in  the  con- 
stmction  placed  upon  this  contract,  for  the  words  '^  above 
work"  evidently  referred  to  the  work  and  articles  which 
were  to  be  furnished  by  the  defendants  in  the  foregoing 
part  of  the  agreement.  The  true  grammatical  reading 
of  this  clause  of  said  contract  is:  "We  agree  to  furnish 
a  good  machinist  to  put  up  and  put  in  successful  opera- 
tion,  the  above  work^  for  the  said  Walker  &  Langford  in 
Columbia,  Tenn."  Surely  it  never  was  the  intention  of 
the  parties  to  furnish  a  machinist  to  superintend  and 
complete  the  entire  work  of  said  mills.  Story  on  Con., 
§  689  to  647. 

V.  The  court  further  told  the  jury  that  "if  the 
machinery  furnished  was  worthless  and  unsuited  to  the 
use  for  which  it  was  intended,  the  defendants  would  be 
responsible  for  the  value  of  the  machinery.  K  the 
defect  was  radical  and  could  not  be  remedied  but  by 
eviserating  and  throwing  away  the  whole  work,  the  plain- 
tiffs would  be  entitled  to  the  whole  cost  of  putting  it 
up,  and  the  costs  of  the  machinery  laid  aside,  as  well 
as  for  the  materials  lost  and  interest  on  the  money  speci- 
fied in  the  contract  for  the  delay  or  loss  of  time.  The 
court  had  admitted  proof  that  defendants  were  bound 
to  pay  an  amount  sufficient  to  make  the  contract  perfect. 

Taking  these  propositions  together,  they  not  only 
make  the  defendants  pay  an  amount  sufficient  to  make 
their  contract  perfect,  but  compels  them  to  pay  for  the 
materials  thrown  away  and  costs  of  putting  up  the  old 
machinery,  which  would  be  doubling  the  damages  for 
the  same  injury. 

VI.  The  court  told  the  jury  that  the  plaintiflfe  were 
not  bound  to  accept  the  machinery  after  the  time  speci- 
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fied  in  the  contract  for  delivery;  bnt  if  the  defendants 
at  a  subsequent  day  had  it  ready  to  deliver,  the  plain- 
tiflfe  might  accept  it  with  or  without  a  waiver  of  their 
right  to  damages  for  the  delay;  but  if  they  accepted  it 
without  more,  they  might  presume  a  waiver;  but  this 
applies  to  the  case  up  to  the  time  the  first  machinery 
was  delivered  and  accepted.  But  when  a  part  was 
delivered  and  accepted,  the  plaintiffs  would  have  no 
right  to  expect  that  the  balance  would  be  delivered 
when  wanted;  and  if  any  subsequent  delay  occurred  in 
delivering  the  balance,  the  plaintiffs  would  not  be  pre- 
sumed to  waive  by  any  subsequent  delivery."  In  this 
the  court  erred,  for  we  insist  that  if  the  plaintiffs 
received  the  machinery  and  applied  it  to  their  own  use, 
they  thereby  waived  their  right  to  sue  for  and  recover 
damages  for  its  non-delivery.  4  Shepley  R.,  Emerson 
vs.  CoggwuyeU^  77. 

Vli.  But  if  we  are  wrong  in  all  this,  the  court  will 
see  by  simply  reading  the  evidence  that  the  great  pre- 
ponderance of  proof  is  against  the  verdict,  and  a  new 
trial  should  be  granted  for  this  cause. 

MoKiNNEY,  J.,  delivered  the  opinion  of  the'  court. 

This  case  is  brought  >  here  by  both  parties.  The 
action  was  a^sswnpdt^  founded  upon  an  unsealed  written 
agreement.  The  declaration  contained  special  counts, 
assigning  various  breaches,  and  also  the  common  mdehi- 
tat/a%  counts. 

The  plaintiffs  recovered  judgment  upon  a  general 
verdict  on  all  the  counts.  On  a  subsequent  day  of 
the  term,  a   motion  was   made  in   arrest  of  judgment. 
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upon  the  ground  of  a  supposed  misjoinder  of  counts 
iv  case  with  counts  in  assurripstty  and  the  motion  was 
sustained  and  judgment  arrested.  From  this  action  of 
the  court  the  plaintiffs  prosecuted  an  appeal  in  error 
to  this  court. 

After  verdict,  and  before  the  motion  in  arrest,  a  bill 
of  exceptions,  setting  forth  the  evidence  and  various 
exceptions  to  the  opinion  of  the  Court,  was  tendered 
and  signed ;  a  motion  for  a  new  trial  on  behalf  of  the 
defendants,  having  been  previously  overruled,  and  the 
defendants  have  brought  a  writ  of   error. 

We  think  there  is  error  in  the  record  to  the  pre- 
judice of  both  parties,  and  that  they  are  severally 
entitled  to  a  reversal. 

First.    Tlie  Court   erred  in   arresting   the    judgment. 

If  it  were  even  admitted  that  there  is  a  misjoinder 
of  counts,  still  no  exception  was  taken  by  demurrer,  or 
otherwise;  and  under  the  act  of  1852,  §  4,  no  motion 
in  arrest  of  judgment  could  be  maintained.  The  judg- 
ment in  arrest  must  therefore  be  reversed. 

Second.  The  judgment  against  the  defendants,  upon 
the  verdict,  is  also   erroneous. 

1.  The  Court  erred  in  the  construction  of  the  writ- 
ten contract,  as  to  the  extent  of  the  obligation  it  im- 
posed upon  the  defendants.  The  jury  were  instructed 
that  "the  defendants,  by  their  contract,  undertook  to 
put  the  mills  in  successful  operation;"  and  again,  "that 
the  proper  mea^iing  of  the  contract  was,  that  the 
defendants  should  furnish  a  competent  machinist  to 
superintend  the  putting  up  of  the  machinery  necessary 
to  complete  the  mills,  and  not  simply  such  articles  of 
machinery  as  are  specified  in  the  contract."     This,  we 
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think,  is  a  misconstruction  of  the  agreement.  The 
defendants  only  undertook  "to  furnish  a  good  machinist 
to  put  up,"  and  "  put  in  successful  operation,"  the 
machinery  specified  in  the  contract,  which  they  had 
undertaken  to  furnish. 

2.    The  rule    as  to   damages,   in   some   respects,    we 
think,  was  laid  down  too  broadly.      The  application  of 
rules  as  to  damages,  is  a  subject  of  much  confusion  and 
difficulty,  upon    which  we  do  not    at  present  mean  to 
enter.      In  actions   of  contract,  generally   speaking,   the  j 
damages  are  limited  to  the  natural  and  proximate  con- ; 
sequences   of   the    breach  complained   of,    and    damages  j 
remotely  or  consequentially  resulting  therefrom,  or  merely  \ 
speculative  damages,  cannot  be  claimed. 

The  plaintiffs  in  the  present  case,  are  entitled  to  a 
just  recompense,  or  indemnity,  for  the  direct  and  im- 
mediate losses  which  the  non-performance  of  the  contract 
actually  occasioned  them. 

But  in  the  case  of  a  breach  of  a  specific  contract, 
like  the  present,  the  party  injured  is  bound  to  use 
proper  means  and  efforts  to  protect  himself  from  unne- 
cessary loss  or  damages,  and  can  charge  the  other 
party  only  for  such  damages,  as  by  reasonable  endeav- 
ors and  expense,  he  could  not  prevent.  2  Greenleaf 's 
Ev.,  §  264. 

If,  for  instance,  the  quality  or  adaptation  of  the 
machinery  to  the  particular  purpose  in  view,  could  as 
well  have  been  tested  in  a  day  or^a  week,  as  in  a 
month  or  a  year,  upon  no  just  principle  ought  the 
delinquent  party  to  be  subjected  to  the  increased  ex- 
penses resulting  from  the  continued  unavailing  experi- 
mente  needlessly  persisted  in  by  the  other  party. 
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If  the  machinery,  though  not  of  the  quality  con- 
tracted for,  were  still  of  some  value,  and  the  plaintiffs 
retained  and  used  it,  the  measure  of  damages  wonld, 
of  course,  be  the  difference  between  the  value,  if  fit  for 
the  purpose  intended,  and  the  actual  value  in  point  of 
fact. 

Without  going  into  particulars,  we  think  evidence 
as  to  damages,  of  a  nature  too  remote,  uncertain  and 
speculative,  to  form  a  just  and  proper  measure  of  the 
recompense  to  which  the  plaintiffs  are  entitled,  was 
admitted  to  the  jury;  and  it  is  impossible  for  us  to 
know  what  influence  it  may  have  had  upon  the  verdict. 

The  judgment  against  the  defendants  will  likewise 
be  reversed,  and  the  case  be  remanded  for  a  new  trial. 


SopmA  Bostick  et  cd.  V8.  Jambs  "Wdtton  et  al. 


1.  Will.  Oonttruction,  RemaincUr.  Power  of  apf>oinimeni  in  tenant  for  Uft. 
Where  a  testator  devised  to  his  son  the  tract  of  land  upon  which  said  son 
then  lived,  daring  his  life,  or  so  long  as  said  son  shall  continue  to  reside 
on  the  same,  at  his  death  or  removal  to  go  to  the  children  of  such  son,  or 
their  representatives  in  fee,  with  a  discretionary  power  of  disposation  to 
said  son,  at  any  time  before  his  death  or  removal  therefrom,  by  deed  or 
will  to  convey  said  land  to  any  one  or  more  of  his  said  children,  so  as  to 
vest  the  entire  estate  in  said  child  or  children,  provided  that  if  said  son 
should  fail  to  exercise  said  power  of  disposition,  that  said  children  shall 
take  equally  at  the  termination  of  the  particular  estate,  with  a  provision 
that  the  wife  of  said  son,  (should  she  sarvive  him,)  should  have  a  life 
estate  in  said  land  ;  such  a  remainder  is  vested  in  all  the  children,  subject 
to  the  special  devise  to  the  wife,  and  could  only  be  defeated  by  the  bema 


DECEMBER  TERM,  1863.  625 


Sophia  Bostick  et  al,  m.  James  Winton  el  al. 


fide  exercise  of  the  power  of  appointment.  It  took  effect  at  the  death  of 
the  son,  or  his  removal  from  the  land,  provided  he  had  not  legally  exer- 
cised said  power  of  appointment.  Upon  this  contingency  alone  the  remain- 
der depended,  and  if  it  did  not  happen,  the  children,  whether  bom  before 
or  after  the  death  of  the  testator,  are  the  unqnestionable  owners  of  the 
estate. 

2.  Power  of  appointhent.  How  extrcued  to  he  valid,  A  power  of  appoint- 
ment must  be  exercised  in  good  faith  for  the  benefit  of  those  who  are 
intended  beneficiaries  nnder  it.  If  it  appear  that  it  has  been  exercised  col- 
lusively,  and  for  the  benefit  of  the  party  exercising  it,  such  exercise  is  a 
fraud  upon  the  power  and  cannot  be  maintained.  Thus,  where  a  father  has 
a  power  of  appointment  to  either  of  his  children  he  might  choose,  and 
being  required  to  give  bail  for  his  appearance  at  court  to  answer  a  crimi- 
nal charge,  conveyed  the  estate  to  one  of  his  sons  in  order  to  render  said 
son  a  good  and  sufficient  surety  on  his  bail  bond,  who  was  to  reconvey  at 
the  end  of  the  prosecution,  and  the  father  afterwards  sold  the  land,  the 
son  executing  a  deed  to  the  purchaser,  but  receiving  no  part  of  the  consid- 
eration therefor,  such  exercise  of  the  power  being  for  the  father's  own 
benefit,  was  therefore  void. 

3.  Catkat  Emftok.  PurcJiOie  at  execution  eale.  Notice  of  imper/eet  advene 
title.  While  a  creditor  or  other  person  purchasing  at  a  creditor's  execu- 
tion sale,  is  not  affected  by  notice  of  imperfect  adverse  titles;  yet,  in  a 
contest  with  those  who  rely  upon  a  good  and  perfect  legal  title,  eaveai 
emptor  is  the  rule,  and  such  purchaser  must  look  to  and  stand  upon  the 
title  he  has  purchased. 


FROM  FRANKUN. 

\ 


This  bill  was  filed  by  the  complainants,  Sophia  Bostick 
and  her  children  in  the  chancery  court  at  Winchester, 
for  the  purposes  and  upon  the  facts  fully  given  in  the 
opinion.  At  the  February  Term,  1863,  Hon.  B.  L. 
RroLEY,  Chancellor,  rendered  a  decree  in  favor  of  com- 
plainants, from  which  the  respondents  appealed. 

CoLYAB,  for  complainants,  with  whom  was  W.  P. 
HicKEBsoN,  who  said : 

1.  littleberry  Bostick  took  a  life  estate  with  the 
power  of  appointment  to  any  one  or  more  of  his  chil- 
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dren.  His  children  took  a  vested  remainder,  subject 
to  be  divested  by  the  bo?ia  fide  execution  of  the  power 
of  appointment.  See  4  Kent's  Commentaries,  pp.  20--5, 
and  323-4.    Feame  on  Remainders,  228. 

2.  The  power  never  was  executed,  or  if  executed 
it  was  done  fraudulently,  and  for  the  benefit  of  Little- 
berry  Bostick;  and  such  an  execution  is  absolutely  void. 
See  1  Story,  §  265.  Sugden  on  Powers,  ch.  7,  §  2;  ch. 
9,  §  4.  ButcJier  vs.  Butcher^  9  Vesey,  382.  Madd.  Ch. 
Prac,  246-252.  2  Hovenden  on  Frauds,  220-2.  Kemp 
vs.  Kemp^  5  Vesey,  856. 

3.  Defendant,  Winton,  is  not  a  purchaser  without 
notice,  and  if  he  was  he  is  not  protected  in  this  sort 
of  a  case.  2  Hovenden  on  Frauds,  220,  221.  8  Hay- 
wood, 147-152.  1  Terger,  71-73.  2  Terger,  196.  1 
Humph.,  491-497.  6  Yerger,  108-115.  1  Greenleaf's 
Ev.,  239-243;  see  §  262. 

Thompson  and  Ttjrnby,  for  respondents,  with  whom 
was  E.  H.  EwiNG,  who  said: 

1.  Is  the  remainder  in  this  case,  vested  or  contin- 
gent? Upon  this  point  I  shall  rely  upon  the  brief  of 
Mr.  Thompson. 

2.  K  vested,  was  there  actual  fraud  in  the  execution 
of  the  power?  If  there  was  not,  then  Winton's  title  is 
good.  Upon  this  point  I  shall  rely  mainly  upon  the 
argument  of  Mr.  Turney.  I  would,  however,  call  the 
attention  of  the  court  especially  to  the  position  of  John 
G.  Bostick,  who  has  every  inducement  now  of  real 
interest  in  behalf  of  his  family,  to  have  the  convey- 
ance to  him  set  aside.       His    testimony  proves   against 
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him,  if  now  true,  both  fraud  and  falsehood  at  the  date 
of  his  father's  conveyance  to  him.  What  he  says 
now,  is,  that  he  and  his  father  concocted  a  fraud,  and 
told  falsehoods  to  Ready  and  Sneed  to  conceal  it.  What 
reliance  can  be  placed  on  him.  Ready  and  Sneed  and 
Judge  Anderson  prove  the  execution  of  the  power  to 
have  been  fair.  Littleberry  Bostick  was,  according  to 
their  proof,  to  have  no  interest  in  the  property,  present 
or  future.  The  Court  will,  however,  examine  this 
testimony  more  particularly  than  I  can  do  under  the 
circumstances.  The  competency  of  Ready  and  Sneed 
is  not  successfully  attacked.  Their  testimony  is  in  favor 
of  the  fairness  of  their  clients;  is  not  objected  to  by 
their  clients,  and  is  in  regard  to  a  matter  about  which 
there  is  no  proof — that  they  were  employed  as  counsel 
by  either  of  the  Bosticks.  Certainly  John  G.  Bostick 
was  not  their  client.  Their  testimony  is  mainly  as  to 
the  res  gestae. 

3.  Suppose  there  was  actual  fraud  in  the  transaction 
as  between  the  two  Bosticks,  how  does  this  affect  Winton? 
He  is  a  bona  fide  purchrser  without  notice :  1.  Because 
be  was  himself  ignorant  of  the  fraud;  and  if  not,  2, 
he  stands  in  the  shoes  of  Beady  and  Sneed  and  Tnr- 
ney,  neither  of  whom  knew  of  the  fraud. 

4.  But  it  is  said  that  where  there  is  a  fraud  upon 
a  power  of  this  description,  even  a  hona  fide  purchaser 
without  notice,  will  not  be  protected.  No  authority 
supports  this  idea.  2  Hovenden  on  Frauds,  pp.  220, 
221,  &c.,  states  that,  in  such  a  case  equity  will  not  aid 
a  hona  fide  purchaser  against  a  remainder-man  in  pos- 
session.     In  the  same  connection,  however,  and  at  pp. 

3,   224,   it  is  said  that  where   such  a  purchaser  had 
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got  possession  the  Court  would  not  take  the  least  step 
imaginable,  against  him.  The  cases  cited  in  Hovenden, 
viz :  Turton  vs.  Benson^  1  P.  Wms.,  496.  Strode  vs. 
Blackburn^  3  Ves.,  226.  WaRwyn  vs.  Lee^  9  Ves.,  24; 
and  Seward  vs.  Saunders^  2  Yes.,  468,  sustain  this  latter 
doctrine.      Winton  is  in  possession. 

6.  It  is  said,  though,  that  the  defense  of  bona  fide 
purchaser,  without  notice,  is  not  well  set  up.  Winton 
says  he  paid  $2,000  for  the  land,  part  to  Tumey,  and 
for  part  he  gave  his  notes;  that  these  notes  were  traded 
off  by  L.  Bostick  and  paid  by  him,  (Winton.)  The 
payment  to  Turney  was  at  the  date  of  the  conveyance. 
The  payment  of  the  notes  were  not  to  be  escaped 
because  they  were  traded  off.  There  was  no  adverse 
possession  of  the  land;  there  never  has  been.  Little- 
berry  Bostick  was  in  possession  of  the  land,  and  is 
stated  to  have  been  so,  and  acted  for  John  G.  Bostick. 
The  price  given  for  the  land  was,  though  not  a  ftill 
price,  yet  a  fair  one;  and  all  these  facts  appear  in 
the  answer,  though  not  very  technically,  yet  substan- 
tially. The  requisitions  of  a  plea  of  this  kind,  or  of 
an  answer  setting  up  this  defense,  are,  in  substance, 
complied  with.  If,  however,  Winton,  standing  in  his 
own  shoes,  cannot  be  said  to  be  a  hona  fide  purchaser 
without  notice,  or  to  have  put  in  his  plea  in  proper 
form  as  to  himself;  yet,  as  standing  in  the  shoes  of 
Keady  and  Sneed  and  of  Tumey,  he  does  occupy  this 
character,  and  they  are  shown  to  have  occupied  it.  I 
cite  no  authority  upon  this  latter  point,  because  it  is 
doctrine  familiar  to  the  court. 

6.  Winton's  title  is  good,  because  he  stands  in  the 
shoes    of  Keady    and    Sneed,    who    were    creditors   and 
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purchasers  under  a  judgment  and  execution  against 
John  G.  Bostick,  who  had  the  legal,  and  to  all  appear- 
ance, the  equitable  title  to  the  land.  They  had  no 
notice  of  any  fraud  in  the  conveyance  from  Littleberry 
Bostick  to  John  G.  Bostick,  and  if  they  had,  as  credi- 
tors, were  not  bound  to  notice  it.  It  is  not  a  case 
where  the  doctrine  of  caveat  emptor  applies.  They  pur- 
chase under  a  title  apparently  good,  and  their  grantee 
is  in  possession.  The  judgment  sale  under  it,  and 
sheriff's  deed  to  Ready  and  Sneed,  are  all  stated  in 
the  answer,  as  well  as  their  sale  and  deed  to  Tumey, 
and  his  deed  to  Winton;  all  of  these  deeds  are  offered 
by  defendant,  and  without  objection  are  received  in  evi- 
dence in  the  court  below,  and  are  now  parts  of  this 
record.  The  judgment,  it  is  true,  is  not  in  the  record, 
nor  is  it  necessary,  where  the  purchaser  under  the  judg- 
ment, or  his  assignee,  is  in  possession,  and  his  title  is 
attacked.  The  sheriff's  deed  is,  in  such  a  case,  prima 
/a&ie  evidence  of  the  facts  recited  in  it,  and  conclusive, 
if  unobjected  to,  unless  the  contrary  be  shown.  This 
doctrine  has  been  repeatedly  recognized  by  this  court, 
and  especially  at  the  last  term  in  the  case  of  Edmia- 
ton  <&  McEuoen  vs.  Robertson  et  al.  If  Winton  were 
driven  to  his  ejectment  this  might  be  different.  This 
last  position  is  conclusive  of   the  case. 

HiCKERSON',  in  reply. 

It  is  assumed  that  John  G.  Bostick  has  every  motive 

of   family  feeling    and    interest    in   behalf   of   complain- 

anfc*,  and  therefore  his  testimony  is  to   bo  received   with 

caution.      It  is   true  he   is   the  brother  of  a  portion   of 
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complainants,  and    the    son  of   complainant    Sophia  N., 
and  so  far  as  such  position  may  affect  him  he  is  liable 
to  criticism.       But,    on    the    other    hand,  he  has   every 
motive    of    self-interest    and    preservation,    in    favor   of 
defendant,   Winton,  to  whom  he   conveyed  the  tract  of 
land  in   controversy  by  a  deed,  containing  a  clause  of 
general  and  special  warranty.       In  any  event,  Winton 
gete  John    G.'s  portion    of  the  land,   and  if   complain- 
ants gain  the  remainder  of  the   tract  John  G.  is  liable 
to  him  upon  his  deed  aforesaid.      So  that  there  is  per- 
sonal  interest  in  favor  of  defendant,  and  family  feeling 
and    attachment    in    favor  of    complainants;    but    if  he 
stood  alone  and  unsupported,  the  attack  made  upon  him 
would  be  less  difficult;  but  he  is   sustained  by  John  G. 
Bostick,  of   Memphis,   who  proves  the  transaction.       IIi* 
is  sustained  and  corroborated  by  Philip  Roberts,  who  it 
will  be  seen,  was  one  of  Littleberry's  securities,  and  was 
present    when  the    thing  was   done,   I  mean    when  the 
security   was  given,  and  Judge  Anderson  says  the  exe- 
cution of  the  deed  and  the  giving  of  the  security  were 
at  the  same  time.      As  to  the  reason  why  the  deed  was 
executed  by   Littleberry   to   John  G.,   (and  this    is  the 
important  fact,)  he  is  directly  sustained  and  corroborated 
by  Judge  Anderson,  and  is  substantially  sustained  as  to 
the  object   in  making   the  deed  by   Beady  and   Sneed. 
Mr.  Ready  says  Littleberry  said  before  or  about  the  time 
he  executed  the  deed,  "that  it  (the  deed)  would  answer 
an    important    purpose,    that    of    enabling    John    G.    to 
become  one  of  his  securities."      So  that  the  only  differ- 
ence between  them  is,  that  Ready  and  Sneed,  and  Judge 
Anderson  did  not  hear  the  agreement  between   John  G. 
and  Littleberry ;  that  if  Littleberry  made   his  appearance 
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the  land  was  to  be  reconveyed  back  to  Littleberry  as 
it  was  before;  and  it  is  wholly  unimportant  whether 
this  statement  is  true  or  false ;  for  the  important  inquiry 
is,  was  this  power  executed  by  Littleberry  by  a  contri- 
vance with  his  son,  so  as  to  enable  the  father  to  receive 
a  beneficial  interest  by  the  execution  of  the  power.  If 
so,  it  is  actual  fraud.  See  1  Story,  §  255,  and  authori- 
ties cited.  All  the  witnesses  on  both  sides  prove  this 
to   be  so. 

2.  It  is  said,  if  there  be  actual  fraud  in  the  trans- 
action, that  Winton  is  an  innocent  purchaser  himself, 
and  is  protected.  I  still  hold  that  the  proof  all  shows 
that  he  had  actual  notice.  So  far  as  the  result  of  this 
case  is  concerned,  it  is  wholly  unimportant  whether  it 
be  the  law  that  such  notice  is  necessary  or  not,  for 
he  was  actually  notified  by  the  facts  and  by  persons 
who  knew  how  it  was.  But  simply  to  vindicate  the 
law,  I  call  the  attention  of  the  Court  upon  this  point 
to  the  following  additional  authorities  not  quoted  in 
my  brief  in  this  case ;  which  authorities  I  think  show 
that  were  he  even  an  innocent  purchaser,  he  cannot, 
as  against  complainants,  hold  the  land.  See  Ah/n  vs. 
Bdcker^  1  Eden,  138.  2  Ilovenden,  222.  See  Skalee 
vs.  Shaly^  8  Sem.,  156,  157,  cited  in  note  4,  pp.  386-7. 
1  Story  Eq. 

While  it  is  laid  down  in  all  the  books  that  bona 
fide  innocent  purchasers,  for  a  full  and  fair  considera- 
tion, and  clearly  shown  to  be  such,  are  favorites  with 
courts  of  equity;  the  doctrine  can  only  prevail  in 
cases  where  the  opposite  party  has  been  guilty  of  some 
Inches^  so  as  to  give  such  as  set  up  the  defense  of  an 
innocent  purchaser  superior   equity;    or    in   cases  where 
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than  that,  where  a  party  sets  up  matters  in  his  answer 
in  advance  of  the   allegations  in  the  bill,  that  the  anus 
is   upon  the    defendant  to    prove    these    allegations;    in 
other  words,  nothing    is  evidence  for  the    defendant  in 
his  answer  unless  it  is  responsive  to  the   bill.     Defend- 
ants have  not  introduced   the  record  of   any   judgment 
or  execution  authorizing  a  sale  of  land  in  controversy. 
They  have  received    a  sheriff's  deed,   simply.      This  is 
not  evidence    of   a   judgment    or   execution.       A  party 
relying    upon   a  sheriff's  deed    for   title,    must  produce 
and  read  the  record   of   the   judgment  authorizing  and 
directing  such  sale,  and  without  this  the  sheriff's  deed 
is  no  muniment  of  title.      See  Kiinhrinigh  vs.   Benton^ 
3  Humph.,  129.      3  Humph.,  16.      MitcheU  vs.  Lipe,  8 
Yerg.,  179.      The  record  must  show  also  that  defendant 
in    the    execution    was    served    with  process.      If  these 
things  do  not  appear    the   judgment  is    a  nullity,   and 
the  court  must  so  determine  on  the  production  of  the 
record  on  the  trial  of  a  collateral  issue,  either  at  law 
or  in  equity.     5  Haywood,  139-55.    1  Meigs'  D.,  448-9. 
But    it  is    said,  that  if   the   purchaser    at   execution 
sale  is  in  possession,  and  has  a  deed  reciting  the   fact 
of  the   existence  of  a   judgment,  that  is  sufficient.       I 
can  find  no  such  case.      It  is  possible  that  such  might 
be  the   case  if   the  party  suing    for  the    land  was   the 
execution  debtor,  whose  title  the  purchaser,  at  execution 
sale  had  purchased.      I  can  see  some  reason  why   tliis 
might  be  so,  for  the  facts  would  be  within  his  knowl- 
edge, and    he,  in    such    case,    might    be    compelled    to 
show    negatively    that    there    was    no    such   judgment. 
But   this    is    not    that   case;    it  differs  from   it   in    two 
important  particulars.      Ist,  Winton  is  not  the  purchaser 


DECEMBER  TERM,   1853.  635 


Sophia  BoBtick  d  al.  m.  James  Wintoa  «l  a/. 

at  execution  sale;  2nd,  complainants  are  not  the  execu- 
tion debtors,  nor  do  they  claim  under  or  in  privity  with 
liim,  the  execution  debtor,  but  they  claim  under  a  supe- 
rior legal  title;  they  claim  under  the  will  of  William 
Bostick,  executed  in  1835;  and  they,  it  is  insisted,  are 
to  be  ousted  of  their  legal  title  by  a  sheriff's  deed,  and 
this  without  any  judgment  against  any  one.  This  would 
be  strange  law.  If  such  doctrine  has  ever  been  recog- 
nized by  this  court,  I  have  not  been  able  to  find  it. 

But  again,  can  a  purchaser  at  execution  sale  acquire 
any  legal  title  superior  to  that  held  by  the  execution 
debtor?  Surely  not;  he,  so  far  as  the  legal  title  is  con- 
cerned, stands  in  his  shoes!  So  far  as  the  questions  of 
notioe  and  of  leins  are  concerned,  he  may  in  many 
instances  be  better  off;  but  these  are  equitable  defenses, 
and  have  no  application  to  the  case  at  bar,  for  complain- 
ants' title  is  purely  legal,  and  to  such  title  these  equita- 
ble defenses  cannot  be  set  up.  This  defense  is  not  made 
in  the  answer,  and  cannot  be  decreed  upon.  In  any 
and  every  aspect  in  which  the  case  can  be  presented, 
the  decree  of  the  chancellor  is  correct  and  ought  to  be 
affirmed. 

It  is  said  complainants  did  not  object  to  the  read- 
ing of  the  sheriff's  deed.  True,  nor  could  they  have 
done  so;  it  is  correctly  proven,  and  defendants  had  the 
right  to  read  it  for  what  it  was  worth,  and  without 
the   judgment  it  proves  nothing. 

Oabitthesb,  J.,   delivered  the  opinion  of  the  court. 

This  bill  was  filed  by  the  children  and  widow  of  lat- 
tleberry  Bostick,  claiming  the   remainder  in   a  tract  of 
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land  under  the  will  of  William  Bostick,  the  father  of 
said  Littleberry,  against  the  defendant  Winton,  who  claims 
by  purchase  and  regular  deraignment  of  title,  as  he 
insists,  under  the  will. 

The  facts  as  they  appear  in  the  record  are  these: 
William  Bostick  made  his  will  and  died  in  1835.  In 
the  third  clause  he  devises  to  his  son  Littleberry,  a  tract 
of  land  on  which  the  latter  then  resided,  of  three  hun- 
dred acres,  in  Franklin  county,  during  his  life,  or  so 
long  as  he  continued  to  live  upon  it;  ^^at  his  death  or 
removal,  the  same  to  go  to  his  children  or  their  repre- 
sentatives in  fee."  He  then  gives  him  a  limited  power 
of  disposition  in  these  words:'  "But  I  give  to  my  son, 
Littleberry,  at  any  time  before  his  death  or  removal,  by 
deed  or  will,  the  power  to  dispose  of  said  land  to  one 
or  more  of  his  children,  so  as  to  vest  the  entire  estate 
in  such  child  or  children,  if  he  should  think  proper  to 
do  so."  In  the  7th  clause  he  gives  to  the  wife  of  said 
Littleberry,  if  she  should  outlive  her  husband,  fifty  acres 
of  said  tract  of  land,  including  the  mansion  house,  with 
timber  to  support  the  same  during  her  lifetime  or  widow- 
hood. Li  the  14:th  clause  he  provides  that  if  the  parent 
should  fail  to  exercise  the  power  of  disposition  to  one  or 
more  of  the  children,  then  they  all  shall  take  equally  at 
the  termination  of  the  particular  estate. 

Li  1841,  Littleberry  Bostick,  in  the  exercise  of  the 
power  given  him  in  the  will  of  his  father,  made  a  deed 
in  fee  for  the  tract  of  land  to  his  son,  John  Q.  Bostick. 
At  this  time  Littleberry  was  under  a  prosecution  for  the 
murder  of  Lefever,  and  anxious  to  procure  bail  for  his 
appearance.  He  offered  his  said  son,  John  G.,  who, 
being  then  insolvent,  would  not  be   taken   by  the  court 
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Whereupon,  the  land  was  conveyed  to  him  under  advice 
of  counsel,  and  he  was  then  received  as  bail.  He  also 
became  security  of  his  father  for  his  lawyers'  fees,  amount- 
ing to  $1,000.  Ill  June,  184:2,  Eeady  and  Sneed  recov- 
ered judgment  on  their  fee  note,  and  levied  upon  the 
said  land  as  the  property  of  John  Q.  and  Littleberry 
Bostick,  and  became  the  purchasers  at  the  amount  of 
their  debt,  including  interest  and  cost,  $574.12.  H.  L. 
Turney  had  taken  a  mortgage  on  the  same  land  to  secure 
his  fee  note  for  $500  against  the  said  Littleberry  and 
John  Q. 

On  the  27th  of  January,  1845,  Mr.  Turney  redeemed 
the  land  of  Eeady  and  Sneed,  and  received  a  deed. 
John  G.,  soon  after  the  deed  to  him,  removed  to  Geor- 
gia, never  having  taken  possession  of  the  land,  but  the 
wife  and  other  children  of  said  Littleberry  remained 
upon  it,  as  before,  until  his  time  of  confinement  in  the 
penitentiary  expired,  and  he  returned,  when  he  sold  the 
land  to  defendant,  Winton,  for  $2,000.  About  $1,200  of 
this  was  necessary  to  pay  off  the  incumbrances  in  favor 
of  Mr.  Turney.  The  balance  was  paid  to  Littleberry,  or 
those  to  whom  he  assigned  the  notes.  John  G.  came 
up  from  Georgia  and  made  the  deed  to  Winton,  and  Mr. 
Tnmey  also  executed  a  quit  claim  deed. 

It  is  proved  by  John  G.  that  he  told  Winton  he  had 
no  title,  and  explained  fully  to  him  the  whole  affair. 
The  proof  also  shows  that  the  land  was  worth  at  the 
time  from  three  to  four  thousand  dollars.  He  also  proves 
that  he  was  to  convey  the  land  back  to  his  father  after 
the  prosecution  was  ended,  and  that  he  got  no  part  of 
the  consideration  for  which  it  was  sold  to  Winton. 
The  proof  is  clear  that  Winton  knew  all  about  the  state 
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of  the  title,   and   the  cause  of  the   deed  to  John  G.,  as 
well  as  the  rights  of  complainants. 

The  said  Littleberry  died  in  1818,  leaving  the  com- 
plainant Sopliia,  his  widow,  and  the  other  complainants, 
together  with  defendant,  John  G.,  his  only  children. 

It  will  be  seen  from  this  statement  of  fact5,  that  the 
main  question  which  arises  is,  whether  the  conveyance 
to  John  G.  was  a  valid  exercise  of  the  power  conferred 
upon  Littleberry  by  the  will  of  William  Bostick.  And 
we  consider  it  very  clear  that  it  was  not.  Littleberry 
Bostick  took  only  a  life  estate  in  the  land,  coupled 
with  a  power  of  appointment  to  any  'one  or  more  of 
his  children,  subject  to  the  special  devise  of  fifty  acres 
to  his  wife,  Sophia,  if  she  should  outlive  him.  The 
remainder  was  vested  in  all  his  children,  and  could 
only  be  defeated  by  the  bona  fide  exercise  of  the  power 
of  appointment.  4  Kent,  201,  202,  and  Fearne  on  Eem., 
277.       16  Virg.,  491. 

Li  this  case  the  remainder  vested  in  such  children  as 
Littleberry  had  at  the  death  of  the  testator;  and  on  the 
birth  of  other  children,  the  estate  opens  and  they  are 
let  in  and  become  invested  of  equal  proportions  of  the 
property.  4  Kent.,  205.  The  vested  remainder  in  the 
children  first  becoming  capable,  is  only  disturbed  by 
after  born  children  in  quantity  so  as  to  let  in  the  lat- 
ter for  equal  shares.  Ih,  So,  by  the  terms  of  this 
will,  an  estate  is  given  to  Littleberry  subject  only  to  his 
continuance  upon  the  land,  and  at  his  removal  firom 
it,  or  death,  the  remainder  which  was  vested  is  to  take 
effect,  provided  he  has  not  legally  exercised  the  power 
of  appointment.  Upon  this  contingency  alone  the 
remainder    depended;    and    if  it    did    not   happen,  the 
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complainants,  whether  born  before  or  after  the  death 
of  the  testator,  are  unquestionable  owners  of  the  estate. 
HaywoocTs  heirs  vs.  Moore,  2  Humph.,  684-588.  Feame, 
228-9. 

Then  was  this  power  so  exercised  as  to  pass  the 
estate  to  John  G.,  and  defeat  the  contingent  remainder 
to  the  complainants?  The  question  is  answered  in 
Story's  Eq.,  §  255 :  "  A  person  having  a  power  of 
appointment  for  the  benefit  of  others,  shall  not  by  any 
contrivance  use  it  for  his  own  benefit.  Thus  if  a 
parent  has  power  to  appoint  to  such  of  his  children 
as  he  may  choose,  he  shall  not,  by  exercising  it  in  favor 
of  a  child  in  consumption,  gain  the  benefit  of  it  him- 
self, or  by  a  secret  agreement  with  the  child  in  whose 
favor  he  makes  it,  derive  a  beneficial  interest  from  the 
execution  of  it." 

This  position  is  well  sustained  by  the  cases  referred 
to  by  the  commentator,  and  we  regard  it  as  unques- 
tionable law.  In  the  case  before  us,  the  power  was 
avowedly  exercised  in  favor  of  John  G.  for  the  benefit 
of  Littleberry,  and  was  to  enable  him,  by  becoming  the 
owner  of  the  land,  to  become  security  or  bail,  and  for 
fees.  It  was  then  a  fraud  upon  the  power,  and  can- 
not be  maintained.  It  did  not  tlu)refore  disturb,  or 
in  the  least  affect  the  rights  of  complainants  which 
depended  upon  the  contingency  of  a  valid  and  hona  ji(U 
exercise  of  the  power. 

But  secondly,  it  is  insisted  that  the  defendant  is  an 
innocent  purchaser,  without  notice.  We  think  that  ques- 
tion does  not  arise  in  this  case,  because  the  proof  shows 
clearly  that  Winton,  at  and  before  his  purchase,  had  full 
notice  or  knowledge  of  all  the  circumstances  attending 
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the  conveyance  to  John  G.  and  the  continued  claim  of 
complainants.  Mr.  Tumey  proves  that  at  the  time  the 
deeds  were  executed  to  Winton,  that  the  Bosticks  agreed 
to  get  complainants  to  convey  their  interest  to  iim. 
Tliere  can  be  no  doubt  of  the  fact  th^t  he  purchased 
with  full  knowledge  of  the  claim  of  complainants,  and 
of  the  reasons  and  object  of  the  conveyance  to  John 
G.  But  as  he  was  getting  the  land  at  little' more  than 
half  its  value,  he  resolved  to  risk  it,  and  must  take 
the  consequences.  It  is  then  entirely  unnecessary  to 
examine  the  other  grounds  presented  in  the  argument 
for  and  against  the  right  of  an  innocent  purchaser  to 
plant  himself  on  that  defense,  and  defeat  the  opposing 
title.  TVe  leave  these  questions  to  be  settled  when 
they  necessarily  come  up. 

Tlio  third  ground  assumed  is,  that  the  defendant 
stands  in  the  shoes  of  Ready  and  Sneed,  wKo  were 
judgment  creditors,  and  as  such  not  bound  to  notice 
the  title  of  complainants,  and  must  prevail  over  it. 
Hie  judgment  creditors  of  Littleberry  and  John  G.  Boa- 
tick  only  purchased  such  title  as  they  had,  at  the  time 
of  sale,  and  that  passed  to  Mr.  Turney  at  the  redemp- 
tion from  them. 

The  defendant  then,  by  his  purchase  and  deeds  from 
Bostick  and  Tumey,  only  became  invested  with  such 
title  as  they  had.  And  this  title  as  against  complain- 
ants, must  still  depend  upon  the  validity  of  the  con- 
veyance to  John  G.  Tlie  title  of  complainants  is 
derived  from  the  will  of  William  Bostick,  and  is  a 
good  and  perfect  legal  title,  which  could  only  have 
been  defeated  in  the  single  mode  prescribed  in  said 
will ;  and  this  we  have  seen  has  not  been  done,  as  the 
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fraud  and  bad  faith  in  which  the  power  was  exercised 
renders  it  null  and  void,  and  leaves  the  rights  of  these 
remainder-men  in  the  same  condition  precisely  as  if  it 
had  not  been  attempted.  It  is  true  that  a  creditor, 
or  one  purchasing  at  a  creditor's  execution  sale,  is  not 
affected  by  notice  of  adverse  titles  which  are  imperfect 
for  want  of  registration,  &c.,  but  still  they  must  look 
to,  and  stand  upon  the  title  which  they  purchase  in  a 
contest  with  those  who  rely  upon  a  good  and  perfect 
legal  title.  Caveat  errvptor  is  the  undoubted  rule  in 
such  cases.      2   Yerg.,  394.      8  Yerg.   46,   58-9. 

The  defendant  here  has  all  the  rights  of  John  G. 
Bostick,  Ready  and  Sneed,  and.  Tumey,  but  no  more. 
The  complainants  have  a  clear  legal  title  under  the 
will,  the  valid  exercise  of  the  power  out  of  the  way; 
and  this  must  prevail  against  a  naked  legal  title  derived 
under  the  sheriff's  sale. 

The  unreported  case  of  EdmisUm  cfe  MoEwen  vs. 
Hobertson  et  als.,  decided  at  last  Term,  to  which  we 
are  referred,  rested  upon  a  different  principle  entirely. 
In  that  case,  the  complainants  endeavored  to  set  up  a 
parol  defeasance  upon  an  absolute  deed,  converting  it 
into  a  mortgage,  against  those  who  claimed  as  purcha- 
sers at  execution  sale  of  the  same  land  as  the  property 
of  the  vendee. 

That  case  was  decided  upon  the  ground  that  an 
equitable  title  resting  in  parol,  could  not  prevail  over 
a  purchaser  of  the  legal  title,  fair  upon  its  face,  and 
duly  registered  under  a  judgment  and  execution  against 
the  legal  owner.  And  further,  that  a  knowledge  by 
such  a  person  of  the  outstanding  equity,  would  not 
aflfect    him    any    more    than    notice    of    an    outstandhig 
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unregistered  deed.  It  would  of  course  be  different  in 
C{Hes  of  purchasers  at  private  sale  with  notice.  This 
was  the  point  decided  in  that  case.  It  has  no  anal- 
o<ry  to  this.  There  the  person  who  had  made  a  clear 
and  unconditional  conveyance  of  the  land,  which  had 
l)assed  into  the  hands  of  others,  attempted  to  disturb 
tliem  by  the  assertion  of  some  reserved  equity  to  be 
established  by  parol  and  change  the  character  and  effect 
of  his  own  deed.  Here  the  title  obtained  by  the 
defendant,  and  those  under  whom  he  claims,  originated 
ill  acts  with  which  the  complainants  had  no  connec- 
tion or  concurrence.  They  come  forward  with  a  title 
originating  in  a  different  source,  and  independent  in 
its  character.  There  is  no  principle  which  can  repel 
them,  and  they  must    prevail. 

We  have  not  thought  it  necessary  to  notice  several 
other  points  presented  which  would  be  equally  fatal  to 
the  success  of   defendant. 

There  is  no  error  in  the  decree  of  the  chancellor, 
and  it'  will  be  affirmed. 
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S.  T.  Pratf  vs.  B.  PiriLi.iPR. 

1.  EJKcmiENT.  By  purchaser  at  execution  ^e  claiming  under  iJieriff^s  deed. 
Patseaion  of  drfendanU  Id  an  action  of  ejectment  brougbt  by  the  purcha- 
ser at  execution  sale,  claiming  under  the  sheriff's  deed,  against  the  execu- 
tion debtor  in  possession,  it  is  indispensible  to  authorize  a  recovery  without 
a  regular  deraignment  of  title  from  the  grantor,  that  it  be  shown  that  said 
execution  debtor  was  in  the  actual  possession  of  the  land  at  the  date  of 
the  levy  and  sale.     Vide  Hamilton  v9.  Jack  ds  McCallister^  ante. 

2.  Same.  Same.  Possession  of  the  tenant  of  execution  debtor.  The  rule  of  law 
that  a  purchaser  at  execution  sale  in  an  action  of  ejectment  against  the 
execution  debtor,  who  is  shown  to  have  been  in  possession  at  the  time  of 
the  levy  and  sale,  need  not  go  beyond  the  sheriff's  deed,  and  the  record 
upon  which  it  is  founded  embraces  also  the  tenant  of  such  execution 
debtor,  who  may  be  the  defendant  in  ejectment ;  but  in  such  case  privity 
in  estate  must  be  shown,  or  the  plaintiff's  title  must  be  regularly  deduced 
from  the  grant. 

3.  Shebipf's  Return.  Parol  proof  to  contradict.  After  an  official  return  has 
become  the  foundation  of  a  title  acquired  under  a  levy  and  sale,  it  is  not 
competent  to  admit  parol  proof  of  the  officer  to  contradict  bis  return, 
either  to  impeach  or  sustain  the  validity  of  a  purchaser's  title. 

4.  EviDBNCB  IN  EJECTMnNT.  Parol proof  to  contradict  the  date  of  a  deed.  On  a 
trial  in  ejectment  in  a  court  of  law,  parol  proof  is  inadmissible  to  show 
that  a  deed  was  in  fbct  executed  on  a  different  day  firom  that  which  it  bears 
date. 

5.  Ejectment.  Against  execution  debtor  in  possession  under  equitable  title  merely. 
In  an  action  of  ejectment  by  a  purchaser  at  sheriff's  sale  against  the 
execution  debtor  in  possession  at  the  time  of  such  levy  and  sale,  if  it  be 
shown  that  the  execution  debtor  at  the  time  of  such  levy,  had  only  an 
equitable  estate  in  said  land,  such  sale  would  communicate  no  title  to  the 
purchaser,  notwithstanding  the  execution  debtor  may  bare  acquired  the 
legal  title  in  the  interval  between  the  levy  and  sale. 


FROM  BEDFORD. 


This  was  an  action  of  ejectment,  brought  by  the 
defendant  in  error  against  the  plaintiff  in  error,  in  the 
circuit  court  of  Bedford,  and  tried  before  Judge  David- 
son, at  the  December  Term,  1853.  There  was  verdict 
and   judgment    for    Phillips,  the    plaintiff   in   ejectment, 
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from  which  Pratt  the  defendant,  appealed  in  error. 
Phi  nips  claimed  under  a  sheriff's  deed  as  purchaser  at 
execution  sale,  under  a  judgment  and  execution  against 
one  Hiram  Edde,  and  the  action  was  instituted  against 
Pratt  the  tenant  in  possession ;  but  no  privity  of  estate 
was  shown  between  Edde  and  Pratt.  It  seems  that 
there  was  proof  of  Pratt's  possession  at  the  time  of  the 
sale,  but  it  does  not  appear  that  he  had  possession  at 
the  time  of  the  levy.  The  material  facts  are  embodied 
in  the  opinion  of  the  court. 

WisENEE  and  E.  A.  Kbeble,  for  the  plaintiff  in  error. 

Ed.  Cooper  and  R.  B.  Davidson,  for  the  defendant  in 
error. 

McKiNKEY,  J.,    delivered    the    opinion  of   the    court. 

This  was  an  action  of  ejectment,  brought  by  Philhps 
against  Pratt,  in  the  circuit  court  of  Bedford,  on  the 
30th  of  November,  1852,  under  the  act  of  1852,  eh. 
162,  §  2. 

Phillips  claims  to  be  the  owner  in  fee  of  the  tract  of 
land  described  in  the  declaration,  in  virtue  of  a  purchase 
at  execution  sale.  Tlie  land  was  levied  upon  and  sold 
by  the  sheriff,  on  the  Slst  of  July,  1851,  as  the  property 
of  one  Hiram  Edde,  to  satisfy  a  judgment  recovered 
against  him  in  favor  of  William  Boon :  and  on  the  26th 
of  November,  1852,  the  sheriff  executed  a  deed  for  said 
land  to  Phillips. 

From  t\\(i /ace  of  the  officei'^s  return^  it  appears  that 
the  levy  was  made  on  the  15th  of  Eebruary,  1852.  The 
plaintiff  on  the  trial  of  the  case,  offered    no   evidence  of 
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title  in  Edde,  the  judgment- debtor,  to  the  land  levied 
upon  and  sold.  But  the  defendant  introduced  a  title  bond 
for  said  land,  executed  to  said  Edde  by  Joshua  Yates, 
on  the  24^1  of  Mardh,  1848,  and  a  deed  made  by  the 
Executors  of  Yates  (who  was  dead)  in  pursuance  of 
said  bond,  bearing  date  the  18th  of  February,  1852, 
three  days  after  the  date  of  the  levy. 

The  action  is  against  Pratt  alone,  who  plead  "not 
guilty."  The  proof  shows  that  the  defendant  was  in  pos- 
session of  the  land  "  at  the  date  of  the  sale,"  but  whether 
he  was  in  possession  at  the  time  of  the  levy,  does  not 
appear.  It  does  not  appear  that  the  defendant  has  any 
title  to  the  land;  nor  is  it  shown  that  there  existed  any 
privity   between   him   and   Edde,  the  judgment  debtor. 

The  defendant  proved  that  the  15th  of  February,  tlie 
day  on  which  the  levy  purports  from  the  return  to  have 
been  made,  was  Sunday.  To  rebut  this,  the  officer  was 
introduced  by  the  plaintiff,  who  stated  that  he  did  not 
make  the  levy  on  Sunday ;  that  it  was  made  "  a  few 
days  before  or  after  the  15th,  on  the  day  before  or  a 
day  after." 

The  officer  also  proved,  that  before  he  made  the  levy, 
one  of  the  executors  told  him  "  that  he  had  made  a  deed 
for  the  land  to  Iliram  Edde."  The  form  of  the  verdict 
is,  "they  find  the  issue  in  favor  of  the  plaintiff,  and 
assess  his  diuuages,  by  reason  of  the  premises  to  fiive 
cents."  And  the  judgment  upon  this  finding  is,  "that 
the  plaintiff  recover  of  the  defendant  his  term  yet  to 
come  of  and  in  the  lands  and  tenements  in  the  declara- 
tion mentioned,"   &c. 

From  tins  statement  it  is  manifest,  that  the  judgment 
18  oiToneoiis  in  several  respects.  1.  Upon  the  facts  in 
36 
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this  record,  no  recovery  could  be  had  by  the  plaintiff 
without  deraigning  a  title  to  the  land  sued  for,  by  con- 
nected conveyances  from  the  grant. 

The  principle,  that  a  purchaser  at  Sheriff's  sale,  in 
an  action  of  ejectment  against  the  execution  debtor,  who 
is  shown  to  have  been  in  possession  at  the  time  of  the 
levy  and  sale,  need  not  go  behind  the  sheriff's  deed; 
and  the  record  upon  which  it  is  founded,  has  no  appli- 
cation to  this  case.  It  may  be  conceded,  that  a  tenant 
of  the  execution  debtor,  who  was  in  possession  of  the 
land  at  the  time  of  the  levy  and  sale,  would  be  equally 
within  the  foregoing  rule. 

But  in  this  case,  there  is  no  proof  of  any  such  rela- 
tion, or  of  any  privity  between  the  defendant  and  Edde. 
And  even  if  such  privity  was  established,  the  fact  that 
the  defendant  was  in  possession  at  the  time  of  the  sale, 
would  be  unavailing;  it  would  be  indispensible  to  show 
that  he  was  in  possession  at  the  time  of  the  levy,  as 
held  in  a  case,  at  the  last  term  at  Ejioxville.  From 
the  fact  of  such  possession,  the  presumption  of  title 
arises. 

.  Under  the  general  issue  in  ejectment,  the  plaintiff  is 
put  upon  the  proof  as  well  of  a  valid  legal  title  to  the 
premises,  as  of  a  right  of  entry,  at  the  time  of  the 
demise  laid  in  the  declaration.  And  if  this  be  not  done, 
the  defendant,  without  showing  any  title  in  himself,  may 
rely  upon  his  possession  as  prima  facie  evidence  of 
title,  and  can  only  be  deprived  of  his  possession  by  the 
rightful  owner,  in  whom  is  the  legal  estate,  and  also  the 
right  of  possession. 

And  the  general    rule  is,  in  the  absence  of  a  privity 
in  estate  between    the    parties,  that    the  plaintiff's   title 
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must  be  regularly  and  connectedly  deduced  from  the 
grant;  but  to  this  rule  there  are  exceptions,  arising  out 
of  the  doctrine  of  presumption  of  title,  and  also  out  of 
the  operation  of  the  statute  of  limitations. 

2.  It  was  error  to  admit  parol  evidence  by  the 
officer,  to  contradict  his  return  as  to  the  date  of  the 
levy.  This  cannot  be  tolerated,  after  the  official  return 
has  become  the  foundation  of  a  title  acquired  under  the 
levy  and  sale,  either  for  the  purpose  of  impeaching  or 
sustaining  the  validity  of  the  purchaser's  title. 

3.  It  was  likewise  error,  to  admit  the  declaration  of 
one  of  the  executor's,  tending  to  establish  that  the  deed 
was  in  fact  made  at  a  different  time  from  that  which 
its  date  imports. 

This  fact  could  not  be  established  by  parol  evidence, 
on  a  trial  in  ejectment  in  a  court  of  law,  and  were  it 
even  otherwise,  the  fact  is  not  probable  by  the  declara- 
tion of  the  executor. 

4.  K  the  defendant  in  the  execution,  were  merely 
vested  with  an  equitable  title  to  the  land  at  the  time  of 
the  levy,  the  sale  would  be  wholly  inoperative,  and 
would  communicate  no  title  to  the  purchaser,  notwith- 
standing the  execution  debtor  may  have  acquired  the 
legal  title  in  the  interval  between  the  time  of  the  levy 
and  sale.  Upon  no  principle  could  such  after  acquired 
title  be  held,  to  enure  to  the  benefit  of  the  purchaser 
at  the  sheriff's  sale. 

5.  By  the  act  of  1862,  under  which  this  action  was 
brought,  it  is  expressly  required  that  "  the  verdict  shall 
specify  the  estate  of  the  plaintiff,  whether  it  be  in  fee, 
for  life,  or  for  years,  and  specifying  the  duration  of  the 
term,"  and  "  the  judgment  for  the  plaintiff  shall  be,  that 
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he  recover  the  possession  of  the  premises,  according  to 
the  verdict,"  &c. 

These  requirements  of  the  statute  are  imperative,  and 
they  have  been  wholly  lost  sight   of  in  the  present  case. 

K  the  defect  were  in  the  judgment  only,  we  might 
reverse  and  render  the  proper  judgment  here;  but  the 
omission  being  in  the  verdict,  and  that  omission  essential, 
it  cannot  be  remedied. 

The  judgment  will  be  reversed,  and  the  case  remanded. 


Wesley  Greenfield  va,  W.  D.  Dobris. 

1.  CoNTRACTT.  CoHStUutumiU  low.  Act  of  1850,  eh,  lil^  at  it  affects  deedtof 
trust  made  before  Us  passage.  The  act  of  1850..  ch.  121,  which  provides  ' '  thai 
in  all  sales  of  real  estate  hereafter  to  be  made  under  execution  or  deed  of 
trust,  which  bj  existing  laws  is  subject  to  redemption,  if  the  debtor  is 
permitted  bj  the  purchaser  or  his  assignee  to  remain  in  po8SL'^>«ion,  he 
shall  not  be  liable  for  rent  from  the  date  of  the  sale  to  the  time  of  redemp- 
tion, and  if  the  purchaser  or  assignee  shall  take  possession  under  his  pur- 
chase, upon  the  redemption  by  the  debtor,  he  shall  be  entitled  to  a  credit 
for  the  fair  rent  of  the  premises  during  the  time  they  were  in  po.^sosslon  of 
the  purchaser,''  so  far  as  it  relates  to  sales  under  deeds  of  trust,  executed 
anterior  to  its  passage,  is  unconstitutional  and  Toid. 

2.  Samb.  Power  of  the  Leffislature  over.  The  legislature  has  power  to  declare 
the  force  and  effect  of  future  contracts,  made  and  to  be  executed  id  this 
State.  This  is  an  unrestricted  power  to  be  exercised  at  discretion,  for  the 
public  advantage.  As  to  existing  contracts,  it  is  equally  well  settled  that 
the  legislature  has  power  over  the  remedy,  but  no  power  over  the  contract, 
as  that  is  secured  and  protected  under  the  sanctity  of  the  coustttution. 


FBOM  DAVIDSON. 


This  was    an    action  for  mesne   profits   in   the   circuit 
court  of  Davidson,  where  there  was  a  verdict  and    judg- 
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ment  for  the  defendant,  Judge  Baxter  presiding,  from 
which  the  plaintiff  appealed  in  error.  It  was  submitted 
upon  an  agreed  state  of  facts,  whicli  are  fully  embodied 
in  the  opinion. 

EwiNG  and  Cooper,  for  the  plaintiff. 

Meigs  and  J.  A.  MoMurry,  for  the  defendant. 

ToTTEN,  J.,    delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  for  mesne   profits ;    there  ^ 
was  judgment  for  defendant,  and  plaintiff  appealed. 

The    case    agreed    shows  that    on   the  4th  of  August, 
1848,  the  defendant  conveyed  a  house  and   lot   in  Nash- 
ville,  to    James  W.    McCombs    in    trust    to    secure    the 
payment   of  certain   debts.      On    the  2l8t  of  September,  , 
1850,  th^  trustee  sold  the  lot  by  virtue  of  the  deed,  and 
the  plaintiff  became  the  purchaser,  to  whom  the  trustee  ^ 
made   a   deed    on   the   day  of  sale,  the   plaintiff  paying 
him  the   purchase  money.      The  plaintiff  demanded  pos- 
session   of   the    lot,    which    the    defendant    refused,    and 
thereupon   the   plaintiff  sued   him   for    it    in    ejectment, 
recovered  judgment,  and   in  February,  1859,  was  put  in  *" 
possession. 

In  April,  1852,  this  suit   for   mesne  profits  was  insti-  ^ 
tuted.      In   August,    1852,   the   defendant   redeemed   the  ^ 
property  from  said  sale,  according  to  the  Acts  of  Assem- 
bly, 1820,  ch.  11,  §  2,  and  1823,  ch.  24,  §  2. 

And  the  question  is,  whether  the  plaintiff  is  entitled 
to  mesne  profits? 

For  the   defendant    it  is  urged,  that  the  act  of  Feb-  ^^ 
ruary,  1850,  ch.  121,  applies  to  the  case,  and  that  under 
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its  provisions,  the  defendant  is  not  liable  for  mesne 
profits.  It  declares  '*'  that  in  all  sales  of  land  or  real 
estate  herafter  to  be  made  under  execution  or  deed  of 
trust,  which  by  existing  law  is  subject  to  redemption,  if 
the  debtor  is  permitted  by  the  purchaser  or  his  assignee 
to  remain  in  possession,  the  debtor  shall  not  be  liable 
for  rent  from  the  date  of  the  sale  to  the  time  of  redemp- 
tion, and  if  the  purchaser .  or  his  assignee  shall  take 
possession  under  his  purchase,  upon  the  redemption  by 
the  debtor,  he  shall  be  entitled  to  a  credit  for  the  fair 
rent  of  the  premises,  during  the  time  they  were  in  the 
possession  of  the  purchaser." 

Now  the  sale  was  after  this  act  became  a  law,  and 
there  is  no  question  but  that  it  expressly  applies  to 
the  case. 

But  the  deed  of  trust  by  virtue  of  which  the  sale 
was  made,  was  an  existing  contract  when  the  law  was 
passed,  it  having  been  executed  before  that  time. 

And  it  is  argued  by  the  plaintiff's  counsel  that  the 
law  operates  upon  the  contract,  that  it  impairs  its  obliga- 
tion and  effect,  and  that  it  is  therefore  repugnant  to  the 
constitution  of  tlie  United  States,  which  provides  that  no 
law  impairing  the  obligation  of  contracts  shall  be  made. 
To  illustrate  and  support  this  position,  numerous  cases 
are  cited.  Benson  vs.  Kinnie^  1  Howard  XJ.  S.  R.  311. 
OaiMf%  lessee,  vs.  Ewvng^  8  Howard's  R.,  716.  Pod  vs. 
Young^  7  Monroe's  R.,  587,  Tovmsend  vs.  Totonsendy 
Peck's  R.,  1. 

As  to  existing  contracts,  it  is  a  settled  doctrine,  that 
the  legislature  has  power  over  the  remedy,  but  no  power 
over  the  contract.  That  is  secured  and  protected  under 
the  sanction  of  the  constitution. 
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Now  does  this  law  operate  upon  the  contract,  or  upon 
the  remedy?  We  shall  resolve  the  question  by  consid- 
ering the  nature  and  obligation  of  the  contract,  before 
the  law  was  passed  and  after  it  was  passed. 

A  mortgage  says  Mr.  Kent,  is  the  conveyance  of  an 
estate  by  way  of  pledge  for  the  security  of  debt,  and  to 
become  void  on  payment  of  it.  The  legal  ownership  is 
vested  in  the  creditor,  but  in  equity  the  mortgager 
remains  the  actual  owner,  until  he  is  debarred  by  his 
own  default  or  by  judicial  degree.      4  Kent  Com.,  133. 

A  deed  of  trust  is  merely  a  mortgage,  with  or  with- 
out power  in  the  trustee  to  sell  on  default  of  payment. 

If  the  money  be  not  paid  at  the  maturity  of  the 
mortgage,  the  estate  may  be  sold  by  the  trustee,  if  the 
deed  so  provide,  or  by  judicial  decree  in  chancery,  to 
raise  a  fund  for  the  payment  of  the  debt. 

The  beneficial  interest,  which  the  creditor  has  in  the 
mortgage,  consists  in  this  fund.  The  sale  has  the  same 
effect  as  sales  under  execution^  and  it  vests  the  entire 
and  absolute  estate  in  the  purchaser,  who  as  owner  is 
entitled  to  immediate  possession^  and  to  the  enjoyment 
of  the  rents  and  profits  of  the  estate.  But  there  remains 
in  the  debtor  an  equitable  right  to  redeem  or  repurchase 
the  estate,  at  any  time  within  two  years  from  the  time 
of  the  sale. 

Such  were  the  nature  and  effect  of  the  mortgage 
before  the  law  was  passed. 

But  now,  it  is  modified  in  this,  the  purchaser  is  not 
entitled  to  the  rents  and  profits,  if  the  estate  be  redeemed. 

This  law  takes  from  the  purchaser  a  right  and  benefit 
which  he  had  before,  and  confers  upon  the  debtor  a 
right  and  benefit,  which   he  had  not   before  under  the 
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William  Bramlet  et  al,  vs,  Thos.  F.  Bates  et  al. 

• 

1.  WiLi..  ComUrttetion.  Executory  devitte.  It  is  a  rule  of  the  common  law» 
well  established,  that  a  limitation  of  an  estate  upon  the  contingency  of 
the  first  taker  dying  without  issue  or  heirs,  is  bad,  as  being  too  remote  *, 
because  those  words  have  a  technical  meaning,  and  per  se  are  taken  to 
indicate  an  indefinite  failure  of  issue.  If  these  words  therefore,  stand  alone 
in  a  will  they  must  be  construed  in  their  technical  sense  ;  but  the  meaning 
of  the  testator,  with  this  exception,  being  a  question  of  intention,  the  fixed 
artificial  sense  of  the  words  referred  to  will  be  controlled  by  any  clause  or 
circumstance  in  the  will  which  goes  to  show  that  he  meant  by  the  use  of 
them  a  definite  failure  of  issue,  or  a  failure  of  issue  at  his  death,  or  within 
a  life  or  lives  in  being  and  twenty-one  years,  and  a  fraction  thereafter. 
Vide  acts  of  1852,  ch.  91. 

2.  Same.  Same.  Scone,  Where  a  testator  dying  in  1849,  gave  his  estate  to 
his  two  sons,  J.  and  T.,  in  equal  proportions  to  them  and  their  heirs  for- 
ever, creating  a  limitation  in  thc.-ie  words  :  "  if  the  said  J.  should  die  brfcre 
my  ewi  T.,  and  without  issue,  then  the  property  to  go  to  T.  and  his  heirs 
forever ; ''  such  a  limitation  to  T.  is  a  good  and  valid  executory  devise,  and 
upon  the  happening  of  the  contingency  contemplated,  vests  the  estate  in 
him. 


FROM   OVERTON. 


Tliis  bill  was  filed  in  chancery  at  Livingston  by  the 
complainants  as  heirs  at  law  and  distributees  of  Joseph 
B.  Bates  against  Tliomas  F.  Bates  and  others,  asking  a 
construction  of  certain  clauses  in  the  will  of  Joseph 
Bates,  deceased;  under  which  the  complainants  claimed 
the  proportion  of  property  bequeathed  by  said  will  to 
Joseph  B.  Bates,  deceased:  and  which  the  said  Thomas 
F.  Bates  held  and  claimed  after  the  death  of  said  Jos, 
B.  Bates,  under  an  executory  devise  to  him  in  said  will, 
contingent  upon  th^  death  of  said  Joseph  B.  without 
issue  during  the  life  of  him  the  said  Thomas.  The 
several  clauses  of  the  will  in  controversy  are  quoted  in 
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the  opinion.  Joseph  Bates,  sr.,  died  in  1849,  Joseph 
B.  Bates  in  1851,  and  this  bill  was  filed  on  the  22d 
of  March,  1853.  At  the  September  Term,  1853,  of  the 
chancery  court  at  Livingston,  Chancellor  Eidley  ren- 
dered a  decree  in  favor  of  the  respondent,  Thomas  F. 
Bates,  from  which   the  complainants  appealed. 

S.  TuBNEY  and  Jones,  for  complainants,  with  whom 
was  SwoFE,  who  said: 

In  construing  this  will  we  shall  cite  some  authori- 
ties. It  has  again  and  again  been  mooted  in  our 
courts  and  in  all  the  courts  of  this  country  and  of 
England.  The  decisions  are  not  precisely  uniform  on 
the  question  whether  similar  words  to  the  above,  con- 
stitute a  good  executory  devise  or  not,  but  the  courts 
of  this  State  have  followed  the  current  of  English 
decisions,  which  settle  it  that  the  words,  "dying  with- 
out issue,"  in  similar  bequests,  imply  an  indefinite 
failure  of  issue,  and  that  a  limitation  over,  after  such 
failure,  is  void,  because  too  remote.  In  Chester  vs. 
Oreenwanfy  5  Humph.,  31,  this  court  decides  that  such 
a  limitation  is  too  remote,  and  say  the  question  has 
been  so  often  decided  that  they  think  it  unnecessary 
to  cite  cases.  Chancellor  Kent  has  fully  examined  the 
authorities,  and  ably  and  lengthily  discussed  this  sub- 
ject in  the  fourth  volume  of  his  Commentaries.  At 
page  276  he  says  the  settled  English  rule  of  construc- 
tion is  considered  to  be  equally  the  settled  rule  of  law 
in  this  country,  but  perhaps  not  quite  so  stubborn.  In 
this  latter  remark,  however,  he  is  understood  to  refer 
only  to  New  York,   which  is    explained    by  note  a  to 
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page  279,  where  he  says,  wliat  is  decided  a  good  limi- 
tation  in   Xew  York   would  not  be  so   in  Virginia,  and 
that  the   case  of   Jackson   vs.    Cliew^   12  Wheaton,  153, 
which  went  from  New  York  to  the  Supreme   Court  of 
the    United    States,  and    was    decided    in    favor  of  the 
limitation,  because  the  word  "survivor,"   and  the  words 
of  similar   import,    where  Used,   were    decided    contrary 
to  the  rule  of  construction,  and  that  it  was   a  step  in 
advance  of   any  case   foreign    or  domestic,   except   that 
found  in   the   court  (of  New  York)  below.       It  is  not 
pretended   that  if  the  word  "survivor"  had   been  used 
the  limitation  would  be  void.      It  is  not  used,  and  does 
not  apply.       But  what  is  meant  is,   that  wherever  the 
English  decisions  and  rule  of   construction    prevail,  the 
limitation  over  in  cases  like  the  present,  has   been  held 
too  remote,  and   the   estate  vested  absolutely.      Chancel- 
lor Kent  cites  numerous  high  authorities  at  p,  277,  4th 
vol.,  which  must  be  satisfactory  on  this  point;   and  he 
says  the  decisions  have  been  uniform  from  tlie  time  of 
the  year  of  books  to  the  present ;  that  the  rule  had  been 
thought    to    be  created    for    the    purpose   of   supporting 
the  testator's  intention.      But  whatever  may  have  been 
the  decisions  of  other  courts,  ours  has  adopted  the  Eng- 
lish rule  in  its  full  extent,  and  by  it  we  are  to  decide. 
We    think,  too,  upon    the   authority  of   all    the   books, 
and  especially  of  Bowman  vs.   Tucker.   3  Humph.,  that 
by  force  of  the  words  an  absolute  estate  vested  at  his 
death    in  Joseph  B.   and  his  heirs,   and  that   his  death 
could  not  affect    it. 

But  it  is  argued  that  the  words  "die  before  Thomas 
F."  in  the  will,  control  and  limit  the  legal  meaning 
affixed  to  the  words  "  dying  without  issue,"  and  for  this 
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they  rely  on  the  case  of  Pells  vs.  Broton  when  the  limi- 
tation over  was  upon  the  death  of  the  first  taker  with- 
out issue,  living  William,  and  attempt  to  say  that  the 
words  "living  William"  had  no  more  controlling  influ- 
ence over  the  legal  meaning  attached  to  the  words 
"dying  without  issue,"  than  the  words  "die  before  Thos. 
F.  without  issue."  We  think  that  the  testator  did  liot 
mean  a  feihire  of  issue  in  the  lifetime  of  Tliomas  F., 
but  an  indefinite  faihiro.  Had  the  question  been  asked, 
if  your  son,  Josepli  B.  Bates,  marries  and  dies  before 
Thomas  F.  Bates,  and  K»aves  his  wife  enciente^  and  a 
child  is  born  in  six  mouths  afterwards  of  tlje  body  of 
the  wife  of  said  Joseph  B.  Bates,  who  shall  inherit  this 
estate  you  have  willed  to  Joseph  B.,  he  would  have 
answered  the  child  of  Joseph  B.,  undoubtedly.  He  had 
no  such  intention  as  they  contend  for.  It  is  unnatural 
to  suppose  it.  Tliere  is  nothing  meant  by  the  word 
"before."  The  testator  did  not  intend  to  be  understood 
as  meaning  that  Tliomas  F.  should  inherit  Joseph  B.'s 
part,  if  Joseph  B.  should  die  without  issue  in  lifetime  of 
Tliomas  F.  And  if  you  decide  contrary  to  the  legal 
meaning  of  the  words  "dying  without  issue,"  it  must  be 
by  some  words  used  by  the  testator  showing  that  he 
intended  to  limit  the  dying  without  issue  to  a  life  in 
being,  and  twenty-one  years  and  a  fraction  afterwards. 
Again,  what  effect  can  this  word  "before"  have?  Sup- 
pose that  sentence  in  the  will  had  been  written  thus: 
"if  the  said  Joseph  B.  Bates  should  die  without  issue, 
then  the  above  bequests  to  go  to  Thomas  F.  and  his 
heirs,"  would  it  not  have  implied  and  meant  the  same 
as  the  sentence  now  in  the  will  ?  Tlie  testator  no  doubt 
in  this  devise,  meant  to  provide    that   if  Joseph  B.  mar- 
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ried  and  had  children,  and  his  generation  had  not  become 
extinct  until  Thomas  F.  had  been  dead  fifty  years,  and 
had  none  but  grand  children  alive,  that  then  the  bequests 
to  Joseph  B.  in  the  will  should  go  to  the  heirs  of  Thomas 
F.  He  meant,  as  is  evident  by  the  wording  of  the  will, 
to  fetter  and  lock  up  his  main  bulk  of  property  for  years 
to  come,  and  this  is  an  intention  that  the  courts  have 
always  been  trying  to  prevent. 

But  again,  we  contend  that  by  giving  the  land,  stock, 
negroes,  notes  and  cash,  to  Joseph  B.  and  his  right  and 
lawful  heirs  forever,  it  vested  the  absolute  disposal  of 
the  property,  both  real  and  personal,  in  Joseph  B. ;  and 
in  support  of  this  position,  we  rely  upon  10  Johns. 
Rep.,  p.  19,  Jackson  ex  demise  of  Brewster  vs.  Bull; 
Booker  vs.  Booker^  5  Humph.  Eep.,  p.  606,  where  this 
court,  on  p.  612,  decide  Albert  Booker  had  absolute  dis- 
posal of  the  property  willed  him,  and  cite  Jackson  vs. 
JRohins,  16  Johns.  Rep.  Now,  we  earnestly  contend 
that  this  is  bound  to  be  so  in  the  case  of  the  cash 
debts,  and  cash  willed.  The  testator  meant  for  Joseph 
B.  to  have  the  absolute  disposal  of  them,  as  he  goes  on 
and  provides  for  the  collection  of  the  notes  of  Josiah 
Morse's  failing.  In  case  of  which,  he  gives  the  land  to 
Joseph  B.  Now,  he  meant  that  Joseph  B.  should  have 
the  absolute  control  of  the  cash  and  cash  debts,  stock, 
&c. ;  and  if  so,  the  limitation  over  to  Thomas  F.  Bates 
and  his  heirs  is  repugnant  to  the  interest  of  the  first 
taker,  Joseph  B.,  had,  and  is  void.  See  3  Humph., 
635.  TJiompson  vs.  McKlssack^  2  Yerger,  559.  3 
Humph.    Rep.,  Botomaii   vs.    Tmker, 

It  will  be  seen  that  a  large  portion  of  the  chattels, 
of  all  kinds,  which  testator  had  at  his  death,  was  willed 
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to  Joseph  B.  Now,  Joseph  B.  had  been  trading  upon 
and  using  these  chattels  one  or  two  years,  and  must 
have  converted  them  into  other  property ;  and  if  so,  it 
could  not  pass  by  the  will.  It  would  be  his  own 
absolute  property,  (notwithstanding  the  way  in  which 
it  was  acquired,)  as    between  him  and  his  co-devisees. 

The  decree  is  erroneous.  Complainants  are  entitled 
to  a  decree  for  the  property,  (especially  the  personal 
property,)  and  ought  to  have  a  decree  for  it.  The 
estate  is  large,  and  if  the  decree  is  to  stand,  one  of 
the  children  will  take  nearly  all  the  property,  and  the 
minors  and  orphans  will  be  turned  out  bare  without 
the  means  of  support.  If  there  be  any  doubt  in  the 
case,  it  should  weigh  in  favor  of  equality  and  natural 
justice. 

Our  supreme  court  have  said  that  the  same  reasons 
do  not  exist  here  for  supporting  wills  that  do  in  Eng- 
land, as  in  that  country  the  law  of  descents  is  une- 
qual and  partial;  here,  equal  and  just;  and  that  the 
laws  of  descents  ought  to  be  favored  so  far  as  could 
be  done. 

E.  L.  GAEDENHmE,  for  the  respondent,  said : 

Joseph  Bates,  in  his  will,  made  several  bequests  to 
his  son,  Joseph  B.  Bates,  and  then  adds  this  clause  : 
"Nevertheless,  if  the  said  Joseph  B.  Bates  should  die 
before  my  son  Thomas  F.  Bates,  and  without  issue, 
then  the  above  bequest,  together  with  the  bequest  made 
to  him  at  the  death  or  marriage  of  ray  wife,  Polly, 
are  to  go  to  my  son  Thomas  F.  Bates,  and  the  right 
and  lawful   heirs   of  him,   the    said   Thomas    F.  Bates, 
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forever."  The  question  is,  do  the  words  import  an 
indefinite  failure  of  issue,  or  a  failure  of  issue  at  the 
death  of  Joseph  B.   Bates, 

All  will  agree  that  the   words   "die  without  issue," 
as  these  words  are  generally  understood,  mean  a  failure 
of   issue  at  the  death  of  the  first  taker.      Men  nearly 
always  intend  to  convey  this  idea  when  they  use  them. 
We    do    not   suppose    a  testator  ever    meant  to  convey 
any   other  idea  by   the   use  of    them.      Judges,  for  five 
hundred  and  seventy  years,  with  perhaps  a  single  excep- 
tion,   ( the   Chancellor    of   New   York,   in  Anderson  vs. 
Jackw7i,)  have   concurred  in  opinion  that  testators   uni- 
formly attach  tlie  restricted  meaning  to  the  words.    All 
understand  them  to   mean,   dying    without  issue    at  the 
death  of  the  first  taker.     Language  is  used  by  common 
consent    as    signs  of   our    ideas.      By    common    consent 
these  words  have   the  restricted  meaning.      With  a  full 
knowledge  of  this  fact,   by   a  long  course  of  decisions, 
this  language  is  perverted,  and  by  judicial  construction, 
made  to    mean  an    indefinite  failure  of  issue ;    a  thing 
never    thought    of   by    the    testator.       By    this   judicial 
construction,  at  war  with  the  common  understanding  oi 
mankind,    a    testator's    property    is    often    forced    into  a 
direction  never  intended   to  be  given   it,  and    conferred 
by  the  courts  on  those  not  the  objects   of  liis  bounty. 
It  is  remarkable  that  this  is  done  in   the  face   of  con- 
stant   professions  of   anxiety    to    make    the   will   of  the 
testator    effectual.        We    are    told    this    construction    is 
necessary    to    prevent    perpetuities,    that    property    may 
answer    the    exigencies   of  families,  and    the   -necessities 
of   a  commercial    people.       This  could    be  effected    by 
construing    them    to   mean    what   we   all    understand  by 
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them,  because  it  has  often  been  decided,  that  if  there 
are  any  explanatory  words,  which  indicate  that  the  tes- 
tator meant  a  dying  without  issue  at  the  death  of  the 
first  taker,  it  is    then  lawful,  and  does  not   injuriously 
interfere  with  the  exigencies  of  families,  or  the  demands 
of  commerce.      But  this   is  almost   the    universally  ac- 
knowledged meaning  of  these  words  without  explanatory 
circumstances.       Courts,    however,    have    first    construed 
the  words  to  mean    something  never    intended    by  the 
testator,  and  then  to  relieve  themselves  of  an  absurdity 
of  their   own   creation,  they   declare   the   bequest   over 
void,  because  it  tends  to  perpetuities.     They  first  make 
an  absurd  meaning  for  the    testator,  and   then,  with  a 
powerful  stroke  of  judicial  ingenuity,  they  destroy  the 
monstrous  creation  of  their  own  brain  without  a  pang 
of  remorse.      Under   the   Roman   law  the   father  had 
unlimited  power  over  the  life  of  his  o&pring,   and  it 
is  doubtless  upon  the  authority  of  that   law  that  they 
claim  the  right  to  destroy  their  own  bantling.    But  to 
be  serious,  the  course  of  decision  upon  this  subject,  is 
unworthy  of  the  jurisprudence  of  an  enlightened  peo- 
ple.      Hence,  for  three  hundred  years  the  enlightened 
judges  of  England  have  constantly  endeavored  to  break 
in  upon  the  old,  immemorial  construction  upon  this  sub- 
ject, and  to   sustain  the   limitations  over  as  executory 
devises.     The  disposition  in  the  United  States  has  been 
equally  strong,  and  much  more  efifectual  than  in  Eng- 
land.   4  £ent,  278-9.       The  current  of    decisions  from 
Fasdick   vs.    Chmdl   to   the   present   time,   have   gone 
that  way. 

And  by  statute  in  Virginia,  Korth   Carolina,   Missis- 
sippi  and  New  York,  the  words  "died  without  issue" 
87 
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are  to  be  construed  to  refer  to  the  death  of  the  first 
taker.  Tennessee,  too,  by  her  act  of  January  26th, 
1852,  has  done  the  same  thing.  In  one  short  section 
she  has  brushed  away  the  intolerable  nonsense  of  six 
centuries.  Now,  these  words  are  to  be  construed  to 
mean  what  we  all  understand  by  them.  This  is  indi- 
cative of  public  sentiment  in  the  United  States,  and 
particularly  in  Tennessee,  and  would  induce  us  to  place 
as  favorable  a  construction  on  this  will  as  the  author- 
ities will  warrant. 

1.  This  is  a  good  bequest  over,  because  the  time 
within  which  the  contingency  was  to  happen  and  the 
property  vest,  was  in  the  lifetime  of  Thomas  F.  Bates. 
According  to  all  the  authorities  since  the  leading  case 
of  PeUa  vs.  Brown,  the  bequest  is  good.  The  doc- 
trine of  executory  devises  was  slowly  and  cautiously 
admitted  prior  to  this  case.  4  Kent.,  265.  But  since 
that  case  they  have  been  favorites,  both  in  England 
and  America,  for  the  purpose  of  carrying  into  effect 
the  will  of  the  testator;  for  when  it  was  evident  that 
he  intended  a  contingent  remainder,  and  when  it  could 
not  operate  as  such  by  the  rules  of  law,  the  limita- 
tion was  then  out  of  indulgence  to  wills,  held  good 
as  an  executory  devise.  4  Kent.,  265.  It  is. an  estab- 
lished rule  that  an  executory  devise  is  good  if  it  must 
necessarily  happen,  within  a  life  or  lives  in  being,  and 
twenty-one  years  and  a  fraction  of  another  year,  allow- 
ing for  the  time  of  gestation.  2  Bl.  Cota.,  p.  175, 
note.  And  whether  an  executory  interest  is  created 
or  not  in  a  will,  depends  upon  the  testator's  intention, 
which  will  prevail  when  not  inconsistent  with  the  rules 
of  law.      10  Yerger,  31.      2   Terger,  559.       The  inten- 
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tion  cannot  be  mistaken.  It  was  to  create  an  execu- 
tory interest,  and  the  contingency  was  to  happen  in  the 
lifetime  of  Thomas  F.  Bates.  The  language  is:  "Nev- 
ertheless, if  my  said  son,  Joseph  B.  Bates,  should  die 
before  my  son,  Thomas  F.  Bates,  and  without  issue, 
then  the  above  bequests,  &c.,  are  to  go  to  my  said 
son,  Thomas  F.  Bates,  forever."  The  contingency  was 
that  Joseph  B.  Bates  was  to  die  before  Thomas  F. 
Bates,  and  without  issue,  then  the  bequest  was  over. 
This,  from  the  language,  was  to  take  effect  in  the  life- 
time of  Thomas  F.  The  use  of  the  adverb  of  time, 
then,  shows  what  the  testator  meant.  Mr.  Webster 
defines  them  to  mean,  at  that  time  referring  to  a  time 
specified  either  past  or  future.  The  time  specified  was  the 
time  of  the  death  of  Joseph  B.  Bates,  before  Thomas 
F.,  and  without  issue.  At  that  time  the  bequest  was 
to  go  over  to  him.  It  is  but  fair  to  presume  that  he 
meant,  by  the  use  of  the  word  then,  what  it  imports. 
The  case  is  precisely  within  the  principle  decided  in 
PelU  vs.  Brorrni.  In  that  case,  the  devise  was  to  A 
and  his  heirs  forever ;  but  if  A  died  without  heirs,  liv- 
ing JBy  then  the  devise  over  to  B.  This  was  decided 
to  be  a  devise  in  fee  to  A,  the  words  "living  B" 
being  sufficient  to  make  the  devise  over  to  B  good  as 
an  executory  devise.  In  that  case,  the  essentials  to 
support  an  executory  devise  existed;  namely,  in  defi- 
nitely limiting  the  time  when  the  contingency  should 
happen,  to- wit:  during  the  life  of  B.  It  was  on  this 
ground  that  the  decision  was  made.  Hammond,  see 
in  Anderson  vs.  Jackson^  16  Johns.  E.,  p.  429. 

That  devise  was  held  good    because  it    was  to    take 
effect  in  the  lifetime  of  B.      In    this    case    it  is    even 
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more  clear  that  it  was  to  take  effect  in  the  lifetime  of 
Thomas  F.  Bates.  If  J.  B.  Bates  die  before  Thomas 
F.  Bates,  &c.,  then  the  bequest  is  to  go  to  Thomas  F. 
Bates. 

Then,  also  means  soon  after,  or  immediately.  If  it 
was  to  take  effect  soon  after,  or  immediately,  it  would 
be  good.  In  Pinhury  ye.  ElJcm^  a  testator  having 
made  his  will,  made  his  wife  executrix,  and  gave  her 
all  his  goods  and  chattels,  provided  that  if  she  should 
die  without  issue,  by  him,  then  after  her  decease  £80 
should  remain  to  his  brother  J.  Lord  Parker  held 
that  the  words  imported  a  dying  without  issue  at  the 
death,  and  the  words  then  after,  were  construed  to 
mean  immediately  after.  2  Jarman  on  Wills,  p.  443. 
hi  Porter  vs.  Bradley^  "leaving  no  issue  behind  him," 
was  held  to  be  equivalent  to  "living  William"  in  P^ 
vs.  Brown,  Jarman  on  Wills,  p.  483.  This  case  has 
never  been  denied  to  be  law,  though  some  of  the 
judges  in  England  have  not  approved  the  reasoning 
upon  which  it  was  made. 

New  York  decisions  sustain  the  view  we  take  of  diis 
case.  In  Ihsdich  vs.  Camdl^  the  will  was,  "that  if 
any  of  the  testator's  sons  should  die  without  heirs  male, 
the  land  should  go  to  the  survivor.  The  word  survi- 
vor, gave  the  words  the  restrictive  meaning.  If  J.  B. 
Bates  die  in  the  lifttime  of  Thomas  F.  Bates,  as  clearly 
indicate  that  Thomas  F.  was  to  survive,  as  if  the  word 
"survivor"  had  been  used.  In  the  case  of  Jadc90n 
vs.  Blcmsharhy  3  John.  292,  the*  words  were  "if  any  of 
his  children  should  die  before  they  came  to  full  age,  or 
without  lawful  issue,  then  his  or  their  part  should  be 
divided  among  the  survivors."      This  was  held  good  by 
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way  of  executory  devise.  In  Moffat  vs.  Strorvg^  the 
words  were,  "if  any  of  the  sons  die  without  lawfdl 
issue,  then  his  part  was  to  go  to  the  survivors."  Sur- 
vivors here  again  controls  the  generality  of  the  expres- 
sion, because  it  was  the  intention  of  providing  for  the 
sons  upon  the  contingency  of  either  dying  without  issue. 
In  Jacksan  vs.  Stocky  11  Johns.,  337,  the  words  were, 
"if  any  one  or  more  happens  to  die  without  heirs,  then 
his  or  their  part  to  be  equally  divided  amongst  the  rest 
of  the  children."  The  court  said  "  the.  plain  intent  of 
the  testator  was,  that  such  parts  of  his  estate  as  he  had 
specifically  devised,  both  real  and  personal,  should  go 
over  to  the  surviving  children,  on  the  contingency  stated 
in  the  will."  It  was  likewise  Bates'  intention  that  such 
parts  of  his  property  as  he  had  specifically  devised, 
should  go  to  his  surviving  son  on  the  contingency  stated 
in  the  will. 

In  the  great  case  of  Anderson  vs.  JoGkaon^  16  Johns., 
381,  the  words  were  these :  "  If  either  of  my  said  sons 
should  depart  this  life,  without  lawful  issue,  his  share 
or  part  shall  go  to  the  survivor."  This  case  was  elab- 
orately argued,  and  all  the  English  and  American  cases 
were  reviewed,  and  the  bequest  was  held  good.  "Sur- 
vivor," doubtless  restricted  them  to  a  dying  without  issue 
at  the  death  of  the  first  taker.  If  his  share  or  part 
was  to  go  to  the  survivor,  of  course  it  must  take  place 
in  his  lifetime,  and  this  is  the  reasoning  upon  which 
the  decision  is  predicated.  If  J.  B.  Bates  die  in  the 
lifetime  of  Thomas  H.,  then  the  bequest  was  to  take 
eflfect.  This  must  of  necessity  take  place  in  his  life- 
time; and  the  reasoning  in  that  case  will  support  the 
bequest  over  in  this. 
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We  will   now    advert  to  the   leading  cases  in  Ten- 
nessee on    this    question.       In   Zewis  vs.    Clmbomj  the 
words  are:      "It  is    my  will,  that  shall  either  of  my 
daughters  be.  dead,  or  die  without  issue,  that  the  before 
mentioned  lands  shall  be  divided  between  the  surviving 
ones."       Judge    Haywood   says,    if  we   ask   what  was 
the  meaning  of  the  testator,   all  mankind  will  give  the 
same  answer.      It   was,  that  if  one  of  the  four  should 
die  without  issue  living  at  her   death,  that   the   share 
should  go  to  the  survivors.     This  bequest  was  held  good 
because  it  contemplated  an  act  to  be  done  in  the  life- 
time of  the  survivors.      Of  course  they  must  be  alive, 
or  they  could    not    be   said  to    survive,  and    the  lands 
could   not   be  divided    amongst   them    after    they  were 
dead.       "Survivors"    has   sometimes   been   held    to  be 
synonymous  with  "others."      Sir  Wm.  Grant,   in  Bar- 
low vs.  SaZtery  17  Ves.,  479.     2  Jarman  on   Wills,  607. 
Oole  vs.   SeweU^  Ih.  735.      To  be  divided  amongst  the 
others  would  have  been  sufficiently  restrictive.      If  Jos. 
B.  Bates  die  before  Thomas  F.  Bates,  and  without  issue, 
then  this  bequest  shall  go  to  the  other.      But  if  there 
is  any  ambiguity  in  this  case,  if  the  bequest  is  to  go 
to  Thomas  F.   Bates,  it  is  rendered  certain.       "To  be 
divided  amongst  them,"  were  thought  to  be  restrictive, 
because  the  lands  could  not  be  divided  amongst  them 
after  their  death.      It  contemplated  an  act  to  be  done 
in  their  lifetime,  and  so  is  this  case.      If  J.   B.  Bates 
was  to  die  before  Thomas   F.  Bates,  Thomas    F.  must 
necessarily  be  alive.     Speaking  of  the  New  York  cases 
to  which  we  have  referred,  the  Court  says  in  this  State 
they   ought   to   be  followed,  because   they   are   exactly 
suited    to    our    circumstances,    rather   than   the    British 
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decisions,  for  which  there  is  good  reason  there,  but 
none  here,  owing  to  the  changes  made  in  our  law. 

In  Williams  vs.  Turner^  10  Terger,  the  restrictive 
words  are  more  pointed  than  any  we  have  noticed.  If 
either  died,  then  the  executor  was  to  take  back  the 
property  and  divide  it  amongst  the  survivors.  This 
would  have  made  a  good  executory  devise  of  lands, 
because  it  plainly  contemplated  an  act  to  be  done  in  the 
lifetime  of  the  parties. 

In  the  case  of  Chester  et  als.  vs.  Oreer  et  als.,  the 
words  are  that  in  case  of  the  death  of  my  daughters 
without  issue,  the  limitation  over  was  to  his  sister  Eliza- 
beth and  her  heirs  forever.  This  was  held  to  be  a 
limitation  upon  an  indefinite  failure  of  issue,  and  void 
for  remoteness.  It  contemplated  no  act,  to  be  done  in 
the  lifetime  of  the  parties,  and  it  came  plainly  within 
the  English  rule. 

In  Booker  vs.  Boolcer  et  als.,  5  Humph.,  505,  upon 
various  contingences,  the  property  was  to  vest  in  the 
survivors.  The  court  laid  much  stress  upon  the  word 
survivors,  and  it  was  held  a  good  bequest,  because  it 
plainly  contemplated  an  act  to  be  done  in  the  lifetime 
of  the  parties.  In  this  ease  the  rule  is  also  recognized 
that  the  words  dying  without  issue,  may  be  restricted  to 
the  words  of  the  first  taker,  by  any  clause  or  circum- 
stance in  the  will,  which  can  indicate  or  imply  such 
intention.  I  need  hardly  repeat  again,  that  Joseph  Bates 
certainly  intended  the  bequest  over  to  take  effect  in  the 
lifetime  of  Thomas  F.  Bates. 

It  will  be  insisted,  that  the  words  in  this  will  would 
have  created  an  estate  tail  at  common  law,  which  is 
converted  into  a  fee  simple  absolute  by  the  act  of  1784. 
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This  act  abolishes  estates  tail,  by  enacting  ^^that  person 
seized  or  possessed    of  an   estate  tail,  shall  be  deemed 
to   be  seized   and  possessed  of  the  same  in  fee  simple/' 
There  is  no  law  then  which  could  give  birth  to  an  estate 
tail.     None  can  exist  by  words  directly  creating  it,  and 
none    can    exist   by  implication,  for   no    estate    can  be 
created  by  implication,  which  cannot  by  law  exist.     The 
reason  why  the  words    die  "without   issue"  in   England, 
were    construed   to   mean   an    indefinite  failure  of  issue, 
was  because  by  implication  they  were  said  to  create  an 
estate  tail.    And  although  the  English  judges  felt  bound 
by  the   plain   provisions    of  the  statute    de   donis^  and 
would   declare   an    entailment,   whenever   its    provisions 
plainly  embraced  it,  yet  they  resisted,  their  creation  by 
implication  with  a  steady  band.    The  danger  of  creating 
such  estates  here,  ought   to   be  no  motive  of   decisions, 
because  the  act  of  1784  annihilated  them.    The  mischief 
which  the  rule  was  intended  to  cure  is  swept  away,  and 
there  is  no  good  reason   for  still  maintaining   the  rule, 
according  to  a  familiar  maxim.     It  would  now  be  the 
part  of  wisdom,  to  return  to  the  common  sense  doctrine, 
and  sustain  such  bequests  as  executory  devises,  and  thus 
eflfectuate  the  intention  of  the  parties.     This  construction 
has  been  established  as  to  personal  property,  because  it 
never   could  have  been   entailed.     Forth  vs.    GhaptMm^ 
1  P.  Williams,  663.     And  this  doctrine  has  been  main- 
tained  in   many  subsequent   cases.      Since   the    act  of 
1784,  real  property  can  no  more  be  entailed   than  per- 
sonal  property.     An   estate   tail    never    could   exist  in 
personalty,   because   if  by  express  words,  it  was  a  fee, 
and  if  by  implication  it  was  always  an  executory  devise. 
These  reasons  admit,  that  whenever  property  cannot  be 
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entailed  at  all,  and  when  a  devise  over  would  otherwise 
fail,  it  must  be  construed  as  an  executory  devise.  This 
was  the  view  Judge  Haywood  took  of  this  question,  in 
Lewis  vs.  Claiborne.  He  says,  "if  it  be  asked  why  in  a 
case  of  personalty,  these  words  are  restrained,  by  a  limi- 
tation over  to  survivors,  but  in  realty  not,  the  answer  is 
because  in  pei'sonalty  they  cannot  make  an  estate  tail, 
there  being  no  such  an  estate  in  a  chattle.  Then  if 
there  be  no  such  estate  in  realty,  in  this  State,  since 
1784,  will  not  the  word  "  survivors,"  be  restrictive  in  the 
latter  case  as  well  as  in  the  former."  It  is  so  both  on 
reason  and  principle. 

MgHenby,  for  the  respondent. 

1.  The  rule  is  settled,  that  a  limitation  upon  the 
first  taker  "dying  without  issue,"  in  devises  of  real  or 
bequests  of  personal  property,  and  without  any  restric- 
tive words  or  clause  is  void,  because  it  is  to  take  eflFect 
upon  an  indefinite  failure  of  issue.  Li  such  devises  or 
bequests,  the  first  taker  takes  an  estate  tail,  which  is 
made  absolute  in  him  by  our  statute  of  1784,  ch.  22,  § 
5;  and  because  such  a  limitation  might  tie  up  property 
for  generations. 

2.  The  legal  sense  of  the  words,  "dying  without 
issue,"  will  be  confined  to  a  dying  without  issue,  living 
at  the  time  of  the  death  of  the  first  taker,  by  "any 
clause  or  circumstance  in  the  will  which  can  indicate  or 
imply  such  intention. 

3.  The  necessary  restriction  of  the  words,  "dying 
without  issue,"  was  made  in  the  will  before  the  court. 
First:    because  the  limitation  over  was  to  take  effect  on 
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the  death  of  Joseph  B.  Bates,  without  issue  before  the 
death  of  Thomas  F.  Bates,  during  his  life,  while  he 
survived,  or  living  Thomas.  Lewis  vs.  Claiborne  et  ak, 
5  Yer.,  369.  Williams  vs.  Turner^  10  Ter.,  287.  Booker 
et  als.  vs.  Booker  et  als.,  5  Humph.,  505.  Fosdiok  vs 
Connelly  1  John.,  439.  Jackson  vs.  Blanshan^  3  John., 
292.  Moffat  vs.  Strong^  10  John.,  12.  Ja>ckson  vs.  /SiJaafo, 
11  John.,  337.  Anderson  Vs.  Jaokson^  16  John.,  381. 
Jackson  vs.  Cheny  12  Wheaton's  Eep.,  153.  Morgan  vs. 
Morgauy  5  Day's  Rep.,  617.  Den  vs.  Schenck^  3  Hai- 
sted's  Rep.,  29.  Porter  vs.  Bradleyy  3  Term  Bep.,  143, 
Pdls  vs.  Browriy  3  Cro.  Jac.,  590.  Second :  because  the 
testator  is  presumed  to  have  intended  to  create  a  lawful 
executory  devise.  3  Cruise's  Digest,  title  38,  p.  454, 
note.    Lewis  vs.  Glaiborney  et  als.,  5  Yer.,  369. 

Third :  because  an  equitable   life-estate  was  limited  to 
Thos.  F.  Bates.     Eoe  vs.  Jefferi/y  7  Term  Rep.,  589. 

Caruthebs,  J.,  delivered  the  opinion  of  the  court. 

This  bill  was  filed  by  the  complainants,  as  heirs  at 
law  of  Joseph  B.  Bates,  deceased,  against  Thomas  F. 
Bates,  as  executor,  &c.,  for  the  construction  of  the  will 
of  Joseph  Bates,  Sr.,  deceased.  Tlie  complainants  con- 
tend  for  a  large  amount  of  property  lefk  by  the  said 
Joseph,  to  his  son,  Joseph  B.,  who  recently  died  intes- 
tate and  without  wife  or  children,  now  in  the  bands  of 
defendant,  Thomas  F.,  who  claims  it  as  executory  devi- 
see, under  the  will  of  their  father,  the  said  Joseph. 

Joseph  Bates  made  his  will  and  died  in  the  spring  of 
1849.  After  providing  for  his  wife,  the  most  of  his 
estate   was   divided    between   his   sons,  Joseph    B.    and 
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Thomas  F. ;  and  he  carefully  provided  that  in  the  event 
of  either  dying  in  the  lifetime  of  the  other,  without 
issue,  the  property  bequeathed  to  that  one  should  go  to 
the  other.  And  it  is  upon  the  proper  construction  and 
effect  of  this  provision,  that  the  present  controversy  rests. 

The  will,  after  describing  the  property,  both  real  and 
personal,  given  to  Joseph  B.,  concludes  in  these  words: 
"The  above  devises  to  my  son,  Joseph  Benson  Bates, 
are  made  to  him  and  his  right  and  lawful  heirs  forever. 
Nevertheless,  if  my  son  Joseph  B.  Bates,  should  die 
before  my  son  Thomas  F.  Bates,  and  without  issue,  then 
the  above  bequest,  together  with  the  bequests  made  to 
him  at  the  death  or  marriage  of  my  wife,  Polly,  are  to 
go  to  my  son,  Thomas  F.  Bates,  and  his  right  and  law- 
ful heirs  forever." 

The  troublesome  and  vexatious  question  arising  in 
this  case,*  which  has  been  so  haiTassing  to  the  courts 
here  and  in  England,  for  many  hundred  years,  has  now 
been  put  to  rest  by  legislation,  there  and  here,  as  to 
recent  wills  and  deeds.  But,  as  this  will  was  made 
before  our  late  act,  the  rights  of  the  parties  have  to  be 
settled  by  the  old  laws,  and  cannot  be  affected  by  the 
late  enactment.  This  is  clearly  an  executory  devise  and 
bequest;  a  limitation  of  a  fee  simple  interest  in  the 
property  to  Thomas  F.  Bates,  if  Joseph  B.  Bates,  to 
whom  the  fee  is  first  given,  should  die  without  issue, 
in  the  lifetime  of  Thomas.  The  contingency  did  hap- 
pen, and  the  question  is,  whether  the  limitation  is  good 
according  to  the  rules  of  law?  It  is  insisted  that  it  is 
defeated  by  the  rule  against  perpetuities,  which  is,  that 
an  estate  limited  to  one,  on  an  indefinite  failure  of  issue 
of    another,    is   void   for   remoteness.       This   rule    was 
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adopted  upon  sound  considerations  of  policy,  to  unfetter 
estates  for   the    promotion   of   commerce,  and  has  been 
firmly  maintained  for  centuries.      But   very   great  diffi- 
culty and  perplexity   have    arisen  in  the  application  of 
this    well  settled  principle.      One  test  has  been  as  well 
established    as  the  rule.      That    is,    that    if   the  contin- 
gency upon  which  the  estate    is    limited,   must  happen 
during  the  life  or  lives  of  persons  in  being  at  the  time 
of  the  devise,   and  twenty-one  years,  and  the  ordinary 
time  of  gestation  thereafter,  then  the  limitation  is  good; 
but  if  it  may  not  happen  till  after  the  time,  it  is  bad, 
for  remoteness,  as  tending  to  lock  up   estates   in  perpe- 
tuity.    Tliese  rules  are  too  familiar  to  require  a  refer- 
ence to  authorities  to  sustain  them.      But  tlie  books  are 
crowded  with  controversies  arising  out  of  their  applica- 
tion, and  much  apparent,  if   not  real  conflict,  exists  in 
the  reported  cases  and  elementary  writers   on  the  sub- 
ject.      It  is  not  necessary,  at    this  day,  to   enter  into 
the  discussion,  as  the  subject  has  been  exhausted  even 
in  our  own  cases,  and  nothing  now  remains  to  be  said 
upon  it.       The  diversity  in  the  words   used,   indicative 
of  intention,    in    cases    which    arise,    is   now    the    only 
source  of  trouble  in  this  branch  of  the  law. 

A  limitation  of  an  estate  upon  the  contingency  of 
the  first  taker  "dying  without  issue,"  or  "heirs,"  has 
been  uniformly  held  to  be  bad,  as  too  remote,  because 
these  words  have  an  artificial  legal  meaning,  and  p$r 
86  are  taken  to  indicate  an  indefinite  failure  of  issue. 
Although,  in  this  ordinary  acceplation,  the  sense  in 
which  they  would  be  understood  by  all  plain  men, 
and  are  most  generally  used  by  unprofessional  drafts- 
men  of  instruments,  they  are   intended   to    indicate  a 
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failure  of  issue,  or  children,  at  the  death  of  the  person 
referred  to;  yet,  they  must  be  taken  by  the  coiii-t  in 
their  legal  sense.  So,  if  these  words  stand  alone  in 
a  will  they  must  be  construed  to  mean  an  indefinite 
failure  of  issue.  The  meaning  of  the  testator,  how- 
ever, with  this  exception,  is  a  question  of  intention,  and 
this  fixed  artificial  sense  of  the  words  referred  to,  will 
be  controlled  by  any  clause  or  circumstance  in  the  will, 
which  goes  to  show  that  he  meant,  by  the  use  of  them, 
a  definite  failure  of  issue,  or  a  failure  of  issue  at  his  - 
death,  or  within  a  life,  or  lives  in  being  and  twenty- 
one  years,  and  a  fraction  thereafter. 

Hie  courts  having  got  into  a  difficulty  under  the 
influence  of  a  just  abhorrence  of  perpetuities  by  a  forced 
construction  of  the  words,  "dying  without  issue,"  have 
ever  since  been  struggling  to  get  out  of  it  by  indi- 
rection instead  of  boldly  repudiating  the  error.  But  it 
is  our  duty  to  adhere  to  settled  authorities,  and  declare 
the  law  as  it  is.  Any  superadded  words,  indicative  of 
the  intention  of  the  testator  to  confine  the  meaning  of 
the  words  "dying  without  issue,"  to  the  time  prescribed 
by  the  rule  above  stated  for  a,  good  limitation,  will  be 
sufficient  to  control  the  legal  sense  affixed  to  them,  and 
save  the  limitation  from  destruction. 

K  the  words,  "living  at  the  death,"  be  superadded, 
it  is  sufficient  by  all  the  authorities.  So,  any  other 
words,  in  juxtaposition,  or  in  the  context,  of  the  same 
import,  or  indicating  the  same  intention,  will  have  a 
similar  effect.  Such  as,  if  he  should  die  without  "issue" 
living.  Wm.  Pella  vs.  Braion,  Cro.  Jac,  690.  "Should 
either  of  my  children  die  without  issue,  the  portion  to 
go  to  the  surviving  children."    Booker  vs.  Booker^  507. 
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"K  he  should  have  issue  at  his  death,  I  give  the  pro- 
perty to  them,  but  if  he  dies  without  issue,  I  give  it 
to  S.  and  J.  Hooper."  Didlahe  vs.  Hooper^  1  Ves.  E., 
194.  "If  either  of  my  sons  should  depart  this  Ufe 
without  issue,  his  share,  or  part,  shall  go  to  the  survi- 
vors." 12  Wheaton,  153.  There  are  many  respectable 
authorities  holding  that  the  words,  "without  leaving 
issue,"  or  the  phrase,  "  leaving  no  issue,"  is  sufficient 
to  sustain  the  contingent  estate;  the  word,  "leaving" 
being  held  to  fix  the  period  of  failure  to  be  at  the 
death  of  the  first  taker.  But  this  is  controverted,  and 
held  not  to  be  the  law  in  other  cases. 

Mr.  Fearne  in  the  2nd  volume  of  his  able  treaties 
on  remainders,  p.  260,  says:  "If  the  limitation  rests 
solely  upon  the  words,  'dying  without  issue,'  it  is  too 
remote,  and  therefore  void,  and  the  whole  rests  in  the 
first  devisee,  or  legatee;  but  that  the  signification  of 
those  words  may  be  confined  to  a  dying  without  issue 
ih&fh  Iwinffy  by  clause  or  circumstance  in  the  will,  which 
can  indicate  or  imply  such  intention."  The  same 
author  says  again,  that  "the  courts  will  lay  hold  with 
avidity,  of  any  circumstance,  however  slight,  to  support 
the  limitations  over  of  personal  estates." 

This  inclination  is,  perhaps,  more  palpable  in  the 
courts  of  this  country.  It  is  a  little  singular  that  so 
much  talent  and  ingenuity  as  have  been  brought  to 
bear  upon  the  subject,  have  proved  insuflicient  to  unloose 
the  cords  with  which  the  courts  have  bound  themselves, 
but  they  have  at  last  to  be  cut  by  the  legislature. 

This,  however,  only  proves  the  strong  disposition 
which  has  ever  existed  in  the  courts  to  preserve  uni- 
formity of   decision,    and  give  stability  to  the  rules  of 
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property.  All  we  can  do  in  the  construction  of  wills 
made  before  our  late  act  of  assembly,  is,  to  explore 
the  face  of  the  paper  for  some  word,  or  idea,  to  re- 
lieve the  phrase,  "dying  without  issue,"  of  its  technical 
sense,  and  if  none  can  be  found,  to  give  it  its  legal 
effect,  and  let  the  limitation,   or  contingent  estate  fail. 

In  the  will  before  us,  there  can  be  no  serious  dif- 
ficulty under  the  rules  and  principles  above  explained. 
The  contingency  on  which  the  property  is  to  vest  in 
Thomas  F.,  must,  of  necessity,  happen  during  a  life  then 
in  being,. if  at  all.  The  clause  creating  the  limitation, 
is,  it  will  be  remembered,  "if  the  said  Joseph  B.  Bates 
should  die  before  my  son  Thomas  F.  Bates,  and  with- 
out issue,"  then  the  property  to  go  to  him-  and  his 
heirs  forever.  This,  then,  was  a  good  executory  devise. 
But  the  limitation  is  protected  under  another,  and  the 
concluding  claim. in  the  will.  This  is  in  substance,  that, 
in  the  event  of  the  death  of  the  said  Joseph  B.  before 
Thomas  F.,  without  issue,  that  all  the  property  given 
to  the  former  should  go  to  William  Winton,  "and  be 
held  by  him  in  trust  for  the  said  Tliomas  F.,  during 
his  life,  and  for  his  support  and  maintainance,  and  at 
his  death,  then  to  the  right  and  lawful  heirs  of  him, 
the  said  Thomas  F.,  forever." 

Here  then  is  a  trust  to  be  performed  by  a  person 
then  in  existence.  Another  question  may  here  arise 
as  to  the  extent  of  the  estate  of  Thomas  F.;  whether 
it  is  absolutely  by  the  operation  of  the  rule  in  Shel- 
ly's  case,  or  for  life  only,  with  remainder  to  his  chil- 
dren or  heirs  at  his  death. 

This  is  not  now  properly  before  us,  but  as  the  estate 
of  Thomas  F.  is  equitable,  and  that  of  his  heirs  legal. 
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the  rule,  may  not  operate,- and  make  the  law  as  declared 
by  the  chancellor  correct,  though  not  a  question  involved 
in  the  case  before  him. 

On  this  question,  however,  we  are  not  called  upon 
now  to  give  any  opinion,  and  do  not  authoritatively 
settle  it.  The  result,  then,  is,  that  the  contingent  limi- 
tation to  Thomas  F.  is  good,  and  consequently  the  com- 
plainants, as  heirs  and  distributees  of  Joseph  B.f  have 
no  interest  in    the  property. 

The  decree  of  the  chancellor  is  therefore  affirmed, 
and  the  bill  dismissed  with    costs. 
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1.  Will.  Comtruetion,  OonfikUng  intenHons,  Where  the  terms  of  a  will 
evince  a  conflict  of  intention,  the  one  primary  and  the  other  secondary, 
it  is  a  well  settled  mie,  that  the  primary  intention  must  always  preTall 
over  the  secondary.  Watt  by  his  last  will  and  testament,  probated  in 
Jannary,  1853,  bequeathed  freedom  to  his  slaves  in  these  words  :  '*  I  direct 
that  all  my  slaves  be  set  free  and  sent  to  a  free  State,  at  my  expense,  as 
soon  as  possible."  ffeldt  that  the  freedom  of  the  slaves  was  the  primary 
oliject  of  the  testator,  which  could  not  be  defeated  by  the  mere  fact  that 
the  sending  the  slaves  to  a  "free  State  "of  this  Unions  (the  evident 
meaning  of  the  testator,)  is  inconsistent  with  the  laws  or  comity  of  Ten- 
nessee ;  that  under  the  act  of  1853-4,  C.  L.,  which  embraces  all  slaves 
who  have  heretofore  acquired  a  right  to  freedom,  but  who  have  not  been 
emancipated  by  the  county  court,  they  are  required  to  be  sent  to  Liberia ; 
but  that  the  fund  for  such  purpose  cannot  be  a  charge  upon  the  estate,  but 
must  be  raised  by  hiring  the  slaves  under  thct  provision  of  said  act,  or 
from  some  other  sourjce. 

2.  EuANOiFATiON.  Act  1858-4,  0.  L.  JurindieUan.  Canttmdion.  The  provi- 
sions of  the  act  of  1853-4,  C.  L.,  apply  to  any  court  in  which  a  suit  for 
freedom  may  be  brought,  as  well  as  the  oircuit  court    This  act  was  donbt- 
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less  intended  to  supercede  all  others,  as  to  the  terms  upon  which  the  assent 
of  the  State  should  be  given,  to  the  emancipation  of  slaves,  and  establishes 
a  uniform  mode  of  proceeding,  taking  from  the  owners  and  the  court  all 
discretion  upon  the  subject.  They  must  be  sent  to  the  western  coast  of 
Africa ;  there  is  no  alternative. 

3.  Interpretation.  '<  F^ee  State  J^  In  a  bequest  of  freedom  under  the  condi- 
tion or  .direction  of  transportation  to  a  Free  State,  a  broader  meaning 
might  well  be  given  to  those  words,  than  to  confine  their  sense  to  the  Fre^ 
States  of  this  Union. 

4.  Freedom.  JBequett  of,  A  bequest  of  freedom  is  a  distinct  and  substantive 
thing,  which  no  power  but  that  of  the  State  can  question. 


FROM    MADISON. 


This  was  a  bill  filed  in  the  chancery  court  at  Jack- 
son, upon  the  following  state  of  facts : 

James  N.  Watt,  deceased,  late  of  Madison  connty, 
made  his  last  will  and  testament  on  the  20th  of  Decern- 
ber,  1852,  appointing  the  plaintiff  in  error,  executor,  and 
died  soon  afterwards.  The  will  was  propounded  and 
duly  probated  in  the  county  court  of  Madison  counly, 
at  January  Term,  1853,  when  and  where  the  plaintiff 
in  error  was  duly  qualified  as  executor,  took  upon  him- 
self the  execution  of  the  will.  In  said  last  will  and 
testament,  testator  made  a  bequest  of  freedom  to  all  his 
slaves,  in  the  words  following:  "I  direct  that  all  my 
slaves  be  set  free,  and  be  sent  to  a  Free  State  at  my 
expense  as  soon  as  possible."  The  slaves  were  Char- 
lotte and  her  children,  Frances,  Martha,  and  Ellen. 
The  plaintiff  in  error  filed  his  petition  as  executor  in 
the  county  court  of  Madison  county,  praying  that  the 
freedom  of  said  slaves  be  perfected,  which  petition  the 
county  court  refused  to  entertain;  whereupon  the  plain- 
tiff in  error  joined  in  a  petition  to  the  chancery  court 
at  Jackson,  presenting   the   facts  of  the   case,  and  the 
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provisions  of  the  will,  and  praying  for  a  sale  of  the 
slaves  for  division  among  the  heirs.  The  court  decreed 
a  sale  of  the  slaves  as  prayed  for  in  the  petition,  and 
this  bill  was  filed  by  the  defendant  in  error  as  next 
friend  of  the  slaves  for  injunction  of  said  sale,  and  pray- 
ing that  the  freedom  of  said  slaves  be  perfected  under 
'  said  will,  and  tihat  provision  be  made  for  their  transpor- 
tation to  a  Free '^  State  at  the  expense  of  said  estate. 
The  decree  of  the  chancellor,  (Hon.  Calvin  Jones  pre- 
siding,) declared  said  slaves  to  be  fred,  and  directed  that 
they  be  transported  beyond  the  Union,  to  Liberia  on  the. 
western  coast  of  Africa,  as  soon  as  possible,  and  that  the 
expenses  of  the  same  be  paid  by  the  plaintiff  in  error, 
out  of  the  assets  of  the  testator.  From  which  judgment 
and  decree  the  executor  appealed. 

M.  Bbown,  for  appellant,  commented  upon  6  Yer.,  119, 
Fiaher^B  negroes  vs.  Dabha  et  als.  3  Humph.,  HmkUn 
vs.  HandUon^  and  SinMvn  vs.  JSwMin.  6  Humph.,  868, 
Soward  et  als.  vs.  Glemmons  et  als.  6  Humph.,  122, 
Reuben  et  als.  vs.  Pa/rrieh,  8  Humph.,  188,  L&am  vs. 
Simontan.  10  Humph.,  332,  Laura  Jane  vs.  Hagen 
administrator. 

BuLLOOE  &  ScuBLOOE,  coutra :  relied  upon  authorities 
above  named,  and  cited  Acts  1801,  0  &  N.,  277 ;  1829, 
lb.,  278;  1831,  ch.  102;  lb.,  279;  1842,  ch.  191,  §  6, 
K  S.,  168-9;  1849,  Pamph.  Acts,  800;  1851-2,  ch.  800, 
Pamph.  Acts,  671,  and  the  Act  of  1853-4,  ch.  4,  Pamph. 
Acts,  121. 

Oabuthees,  J.,  delivered  the  opinion  of  the  court. 

James  K.  Watt  made  his  will  on  the  20th  day  of 
December,  1852,  appointing  the  defendant  executor,  who 
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was  qnalified  as  such  at  the  January  Term  of  Madison 
county  court,  1853.  In  the  said  will  this  clause  is 
contained:  "I  direct  that  all  my  slaves  be  set  free, 
and  be  sent  to  a  Free  State,  at  my  expense,  as  soon  as 
possible." 

The  said  slaves  are  Charlotte  and  her  children,  Fran- 
ces, Martha,  and  Ellen.  They  filed  their  bill  by  Saml.  • 
Lancaster  their  next  friend,  in  the  chancery  court  of 
Madison,  to  assert  their  rights  under  said  will.  The 
executor  is  charged  with  a  breach  of  trust  in  not  carry- 
ing out  the  provisions  of  the  will  in  their  behalf,  but 
instead,  thereof^  filing  a  petition  to  sell  them  for  distri- 
bution, which  is  enjoined  in  this  suit. 

The  court  below  decreed  that  they  should  be  set 
free,  and  sent  to  Liberia,  from  which  the  defendant 
appealed  to  this  court. 

It  is  insisted  here,  that  the  bequest  of  freedom  was 
conditional ;  that  it  was  only  to  take  effect  if  they  could 
be  sent  to  a  Free  State  of  this  Union,  and  as  that  can- 
not be  lawfully  done,  the  bequest  fails,  and  they  remain 
in  slavery,  and  must  be  distributed  by  the  executor. 
Such  it  is  argued  was  the  intention  of  the  testator,  and 
this  intent  must  prevail;  that  by  the  term  ^^Free 
State,"  he  could  not  have  meant  Liberia,  or  any  other 
foreign  country.  They  cannot  be  sent  to  a  Free  State 
of  this  Union,  it  is  contended,  because  of  their  prohibi- 
tory laws,  or  a  rule  of  general  comity,  forbidding  that 
one  community  should  cast  off  its  refuse  population  upon 
another. 

1.  What  was  the  intention  of  the  testator?  He 
certainly  very  clearly  expresses  an  intent,  that  his  slaves 
should   be   free.     But   further,   he   intended   that   they 
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should  be  sent  to  a  Free  State,  at  hb  expense.  K  it  be 
conceded  that  he  meant  one  of  the  non-slaveholding 
States  of  this  Union,  as  he  most  probably  did,  and  that 
they  cannot  be  sent  there,  it  does  not  follow  that  the 
right  to  freedom  fails,  and  the  state  of  bondage  mnst 
continue.  To  take  it  in  the  strongest  point  of  view,  a 
case  of  conflicting  intention  is  presented;  the  one  practi- 
cable and  lawful,  and  the  other  impracticable  and  unlaw- 
ful ;  the  one  primary,  the  other  secondary.  It  cannot  be 
doubted  but  that  his  main  object  and  purpose  was  to 
secure  the  freedom  of  his  slaves,  and  thcUy  as  he  expresses 
himself,  ^^as  soon  as  possible."  He  knew  that  they 
could  not  remain  in  this  State,  and  therefore  provided, 
that  at  the  expense  of  his  estate,  they  should  be  sent  to 
a  place  where  they  could  lawfully  remain.  It  ciuanot 
be  for  a  moment  believed,  that  the  particular  place,  to 
which  they  were  to  go,  was  a  very  prominent  matter  in 
his  mind,  H  that  had  been  so,  he  would,  as  is  often 
done,  have  made  it  a  condition,  and  provided  for  its 
failure,  by  making  some  other  disposition  of  them.  He 
certainly  did  not  intend  in  any  event  to  die  intestate  as 
to  his  slaves.  But  as  a  question  of  construction,  a 
broader  meaning  could  well  be  given  to  the  words  "  Free 
State." 

It  is  a  well  settled  principle,  that  in  the  construction 
of  wills  containing  inconsistent  clauses,  the  primary  pro- 
visions shall  prevail  against  the  secondary.  Zeiois  et  als. 
vs.  Darnel  administrator,  10  Humph.,  314.  In  this  case 
on  account  of  the  strong  desire  of  the  testator,  evinced 
by  frequent  repetitions  in  his  will,  for  the  emancipation 
of  his  slaves,  this  intention  was  made  to  prevail  over  an 
express  condition,  that  if  they  could    not  under  the  laws 
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remain  in  the  State,  they  should  go  to  a  named  legatee. 
This  was  done,  under  the  force  of  the  principle  above 
stated,  in  relation  to  conflicting  intentions.  This  was 
certainly  A  very  strong  case,  and  can  only  stand  upon 
its  own  circumstances.  Judge  Turley  giving  the  opinion 
of  the  court  remarks,  ^^  we  have  heretofore  held  that  a 
devise  of  freedom  is  a  substantive,  thing,  whether  it  be 
recognized  by  the  State  or  not ;  and  that  no  one  but 
the  State  can  interfere  in  relation  thereto.  Upon  what 
principle  then,  can  this  executor,  or  the  devisee,  object 
to  this  emancipation,  unless  it  be,  that  the  emancipation 
cannot  be  effected  according 'to  law?  The  slaves  have 
acquired  a  right  to  their  freedom  inchoate,  and  they 
have  a  right  to  ask  the  protection  of  the  law  therefor, 
as  far  as  it  is  given ;  they  are  not  to  be  estopped  bj 
the  fact  that  the  devisor  in  a  different  clause  of  his  will, 
has  devised  them  to  his  executors,  if  they  cannot  be 
emancipated  so  as  to  remain  in  the  State.  If  they  chose 
to  go  out  of  it,  what  right  has  the  executor  or  devisee 
to  complaint     None  in  our  estimation  whatever." 

In  the  case  of  Zaiira  Jane  vs.  Eagen  adm'r.,  10 
Humph.,  832,  this  court  again  held,  (Judge  Gbeek, 
delivei*ing  the  opinion,)  that  it  has  been  ^^  uniformly  held 
that  a  bequest  of  freedom,  discharged  the  person  so 
emancipated  from  all  obligation  of  services  to  the  lega- 
tees or  distributees  of  the  testator,  or  his  personal  repre- 
sentatives, though  the  assent  of  the  State  may  not  have 
been  obtained."  The  same  principle  is  laid  down  and 
discussed  in  the  case  of  Lems  vs.  Simantony  8  Humph., 
188,  by  one  of  the  present  members  of  this  court. 

So  whatever  we  might  think  of  this  doctrine,  if  it 
were  an  open  question,  it  is  now  too  firmly  fixed  by  a 
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uniform  series  of  decisions,  to  be  disturbed.  It  is  true 
that  it  seems  to  recognize  a  kind  of  intermediate  state, 
between  freedom  and  slavery,  which  it  is  difficult  to 
manage  and  regulate.  The  legislature  in  1851-2,  ch. 
300,  attempted  a  remedy  by  providing  for  the  appoint- 
ment of  trustees,  by  the  county  court,  to  control  such 
nondescript  members  of  the  community,  by  hiring  them 
out,  paying  over  the  proceeds  of  their  labor  to  them, 
and  to  be  subject  to  all  the  responsibilities  of  master. 
But  the  operation  of  this  act  was  postponed  for  two 
years ;  before  which  time  it  was  repealed  by  the  legisla- 
ture which  has  just  adjourned.  It  was  certainly  in 
contravention  of  the  present  settled  policy  of  the  State, 
as  established  by  the  act  of  1831,  ch.  102,  revised  by 
the  act  of  1849,  ch, — .y  which  is,  that  emancipation  shall 
depend  upon  immediate  removal  from  the  State. 

But  by  the  act  of  last  session,  these  difficulties  are 
mostly  removed,  and  our  laws  made  consistent  and  sensi- 
ble on  this  subject.  The  struggle  has  been  to  Revise 
some  plan  which  would  be  just  to  the  slave,  and  not 
inconsistent  with  the  interests  of  society,  that  would  sus- 
tain his  right  to  liberty,  and  at  the  same  time  save  the 
community  from  the  evils  of  a  free  negro  population. 

This  it  is  believed,  has  been  more  effectually  accom- 
plished by  the  late  act,  than  at  any  time  before.  It 
provides:  '^That  hereafter  all  slaves  in  this  State  acquir- 
ing a  right  to  freedom,  whether  by  contract  or  will, 
shall  be  transported  to  the  western  coast  of  Africa.  If 
the  slaves  be  liberated  by  will  it  shall  be  the  duty  of 
the  executor  or  administrator,  if  by  contract,  the  duty 
of  any  justice  of  the  peace,  sheriff,  clerk,  constable,  or 
register,  who  may  have    any  knowledge  of  the  facts,  to 
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file  a  petition  in  the  circuit  court  of  the  county  in 
which  such  slave  resides,  setting  forth  the  facts;"  copies 
shall  be  served  on  the  slave,  and  former  owner,  &c.  If 
a  fund  sufficient  for  transportation,  and  six  months'  sup- 
port has  been  provided,  it  shall  be  paid  into  court,  and 
if  not  sufficient,  it  shall  be  raised  by  hiring  out  the 
slaves.  When  the  fund  is  sufficient,  it  is  made  the  daty 
of  the .  judge  to  notify  the  governor,  and  order  the 
money  to  be  paid*  to  the  treasurer  of  the  State,  subject 
to  the  check  of  the  governor,  who  shall  attend  to 
their  transportation,  &c.  The  provisions  of  this  act  are 
made  to  apply  to  any  court  in  which  a  suit  for  freedom 
may  be  brought,  as  well  as  the  circuit  court.  It  also 
extends  to  ^'  all  slaves  which  have  heretofore  acquired  a 
right  to  freedom,  but  which  have  not  been  emancipated 
by  the  county  court." 

As  this  act  expressly  applies  to  the  case  before  tis, 
and  -pnly  relates  to  the  terms  and  conditions  on  which 
the  "^insent  of  the  State  shall  be  given^  and  does  not 
effect  any  existing  right  of  others,  we  think  this,  and 
all  other  cases  not  disposed  of  by  the  courts,  must  fill 
under  its  provisions.  We  regard  this  as  the  most  wise 
and  judicious  plan,  which  has  been  yet  devised,  and 
with  some  amendments,  it  should  become  the  settled 
policy  of  the  State.  It  will  be  seen  that  this  act  pro- 
vides ample  means  for, the  court  to  force  the  funds,  pro- 
vided for  the  purpose,  into  court. 

This  act  was  doubtless  intended  to  supercede  all 
others,  as  to  the  terms  upon  which  the  assent  of  the 
State  should  be  given,  to  the  emancipation  of  slaves, 
and  establishes  a  uniform  mode  of  proceeding,  taking 
from  the  owners    and  the  courts,  all  discretion   on  the 
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sabject.     They   must   be   sent   to   the  western   coast  of 
Africa;    there  is  no  alternative. 

The  chancery  court  has  full  and  perfect  jurisdiction 
in  y^is  case,  and  to  that  we  remand  the  cause,  to  be 
proceeded  in  under  the  provisions  of  the  act,  to  which 
reference  has  been  made. 

There  is,  however,  another  question  in  this  case, 
which  it  may  be  proper  now  to  decide.  In  addition  to 
the  legacy  of  freedom  to  these  slaves,  which  we  have 
seen  is  a  distinct  and  substantive  thing,  the  testator 
bequeaths  for  their  benefit  a  su£3ciency  of  his  estate, 
to  bear  their  expenses  to  a  Free  State,  and  as  they  can- 
not go  to  a  Free  State  of  this  Union,  which  as  we  have 
said,  was  doubtless  in  his  contemplation,  but  must  be 
sent  to  Liberia,  under  the  present  state  of  the  law,  can 
the  estate  be  taxed  with  the  very  large  additional  amount 
that  would  be  necessary  for  the  purpose?  The  decree 
of  his  honor,  the  chancellor,  we  think,  in  this  resj^ect,  is 
erroneous.  He  .not  only  threw  upon  the  estate  the 
e^xpenses  of  sending  them  to  Liberia,  but  required  that 
an  amount  sufficient  should  be  raised  in  that  way,  to 
keep  them  there  six  months.  This  we  think,  was  not 
the  intention  of  the  testator ;  and  so  far  as  this  legacy 
to,  or  for  the  benefit  of  the  slaves  is  concerned,  it  must 
fail,  with  the  secondary  object  of  the  will,  that  the 
slaves  should  go  to  a  Free  State  of  this  Union.  Although 
we  think  that  this  change  in  the  policy  of  the  State,  as 
to  the  destination  of  emancipated  slaves,  as  a  condition 
upon  which  the  consent  of  the  State  is  given,  cannot 
effect  their  claim  to  freedom;  for  according  to  the  deci- 
sions to  which  we  have  referred,  settling  the  law  on  this 
subject,  no  one  had  any  right  to  them  after  the  probate 
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of  the  will,  nor  could  anj  one  but  the  State,  question 
their  perfect  right  to  liberty,  yet  their  right  to  the 
further  legacy  of  their  expenses,  depends  upon  other  con- 
siderations and  principles.  Others  have  an  interest  in 
the  estate,  which  cannot  be  affected  by  any  subsequent 
enactment  of  the  legislature.  The  fund  necessary  to 
send  them  to  Liberia  cannot  be  raised  out  of  the  estate, 
but  must  be  created  by  hiring  said  slaves,  or  derived 
from  other  sources  under  the  direction  of  the  chancery 
court. 


ToTTEN,  J.,  dissented. 


John  Ray  et  al.  vs.  F.  G.  Goodman. 

• 

Statute  OF  LIMITATIONS.  8evm  yean  posteuion  of  kmd  under  title  land,  VeiO' 
dbf^t  lien  for  unpaid  purchoie  moMff,  Act  of  1819,  «^  28  §  8.  A  posses' 
sion  of  seven  years  by  the  vendee  of  land,  claiming  by  viitae  of  his  pur- 
chase, as  evidenced  by  the  bond  for  title  under  which  he  holds,  gives  him 
a  right  of  possession  that  cannot  be  disturbed  by  the  vendor  by  a  1^1  to 
enforce  his  lien  for  unpaid  purchase  money  which  has  been  due  a£ove  seven 
years.    Such  lien  is  barred  by  §  2  of  the  act  of  1819,  ch.  28. 


PROM  GIBSON. 


This  was  a  bill  filed  in  chancery  at  Trenton,  on  the 
12th  of  July,  1845,  to  enforce  the  vendor's  .  lien  upon 
land  for  unpaid   purchase   money,    and   for    other   pur- 
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poses.  It  seems  that  at  the  time  the  bill  was  filed, 
the  notes  upon  which  the  suit  is  predicated  had  been 
due  more  than  seven  years,  during  the  whole  of  which 
time  the  defendant,  the  vendee,  had  been  in  possession 
of  the  land  claiming  under  his  title  bond.  •  At  the 
July  Term,  1852,  of  said  court,  Chancellor  Joiitbs  dis- 
missed the  bill;  whereupon,  the  complainants  appealed 
to  this  court. 

Isaac  B.  Williams  and  A.  MoOampbkll,  for  com- 
plainants. 

M.  Bbown,  R.  p.  Rains,  and  M.  R.  Hill,  for  de- 
fendants. 

Oabuthkrs,  J.,  delivered  the  opinion  of  the  court. 

There  are  several  questions  raised  by  the  record  in 
this  case,  but  the  one  mainly  argued,  is,  whether  the 
statute  of  limitations  protects  the  vendee  of  land  in 
possession  ^nder  a  title  bond,  against  a  bill  filed  by 
the  vendor  or  his  assignee  to  sell  the  land  for  the 
impaid  purchase  money,  more  than  seven  years  after  it 
becatae  due. 

As  our  opinion  upon  this  point  is  decisive  of  the 
case,  it  is  unnecessary  to  notice  the  other  grounds 
assumed  in  defense. 

.This  point  arose  and  was  decided  in  the  case  of 
Jjusk  dk  Cam  vs.  Lwyne^  at  Kashville,  the  term  before 
last,  and  a  written  opinion  delivered,  which  was  with- 
held from  publication,  because  at  the  ensuing  term 
here   several   cases   came   up,  including   the    one    now 
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under  consideration,  involving  the  same  question,  which, 
at  the  urgent  request  of  a  portion  of  the  bar,  who 
regarded  it  as  a  question  of  great  importance  to  the 
community,  as  it  certainly  is,  were  continued  for  reargu- 
ment  at  the  present   term. 

After  giving  the  fullest  consideration  to  the  argu- 
ments now  made,  and  patiently  reviewing  the  whole 
subject  and  the  authorities  bearing  upon  it,  we  are 
unable  to  change  the  opinion*  heretofore  formed  and 
announced. 

"We  think  a  possession  of  seven  years,  by  the  ven- 
dee claiming  the  land  by  virtue  of  his  purchase,  as 
evidenced  by  the  bond  for  the  title  under  which  he' 
holds,  gives  him  a  right  of  possession  that  cannot  be 
disturbed  by  the  vendor  by  a  bill  to  enforce  his  lien 
for  unpaid  purchase  money,  which  has  been  due  above 
seven  years.  Such  lien  is  barred  by  §  2  of  the  act 
of  1819,  ch.  28.  The  words  are  that  no  person  shall 
have  ^'any  action  or  suit,  either  in  law  or  equily,  for 
any  lands,  tenements,  or  hereditaments,  but  within  seven 
years  next  after  his  right  to  commence  such  action  shall 
have  come,  &llen  or  accrued ;  and  that  all  suits,  either 
in  law  or  equity,  for  the  recovery  of  any  lands,  tene- 
ments or  hereditaments,  shall  be  had  and  sued  within 
seven  years  next  after  the  title  or  cause  of  aotian  or 
suit,  have  so  accrued  or  fallen,  and  at  no  time  after 
the  said  seven  years  shall  have  passed." 

This  is  a  suit  in  equity  upon  a  cawe  of  aetioru 
The  object  is,  to  take  the  land  for  the  satisfaction  of 
the  notes  for  the  unpaid  purchase  money  on  the  ground 
of  lien  retained.  This,  then,  is  the  '^ cause"  and  object 
nf  the  present  action.     When  did  it  '^accrue,  come,  or 
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fall,"  in  the  words  of  the  act,  to  the  complainant,  or 
his  assignee?  The  answer  is,  certainly  on  the  day  the 
notes  became  dne  for  the  consideration. 

The  defendant  has  been  all  the  time  holding  for 
himself,  and  claiming  under  his  purchase  a  right  to  the 
land  to  the  boundaries  prescribed  in  the  title  bond.  It 
is  an  equitable  title,  to  be  sure,  but  still  he  claims  to 
be  the  owner  and  to  hold  for  himself  alone.  He  cer- 
tainly claims  to  hold  against  the  vendor,  because  it  is 
his  title  which  he  has  purchased,  and  of  which  he  holds 
a  good  and  valid  transfer  in  equity. 

It  is  true  that  the  legal  title  remained  in  the  vendor, 
that  is,  he  did  not  transfer  the  title  according  to  the 
'  forms  of  law,  and  was  not  bound  to  do  so  until  the 
consideration  was  fully  paid.  The  vendee  could  not 
force  the  conveyance  of  the  legal  title  without  shewing 
that  he  had  paid  for  the  land,  nor  could  the  vendor 
force  the  payment  of  the  price  without  making  the 
title  good.  In  this  respect  they  were  trustees  for  each 
other,  the  one  for  the  title  and  the  other  for  the 
money,  and  be  dealt  with  as  such  by  a  court  of  equity. 
These  trusts,  however,  in  cases  of  ordinary  title  bonds, 
are  not  express,  but  implied.  Express  trusts  may  be 
certainly  raised  in  the  contract  of  the  parties,  but  in 
the  usual  bonds  simply  for  title,  the  trusts  are  only 
implied  by  law.  10  Peters.,  224.  So,  if  there  be  any 
thing  in  the  argument  that  the  statute  will  not  run 
because  of  the  existence  of  a  trust  which  is  not  ad- 
mitted to  be  beyond  doubt  since  the  act  of  1819,  yet 
it  does  not  control  this  case,  because  we  do  not  under- 
stand that  an  express  trust  exists  in  such  a  case  as  the 
■present.      If  it  be  an  implied  trust,  it  is  admitted  on 
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all  hands,  that  so  far  as  that  is  concerned,  it  presents 
no  obstacle  to  the  application  of  the  statute.  The  limi- 
tation acts  generally  apply  only  to  suits  in  courts  of 
law,  and  are  only  enforced  in  courts  of  equity,  by 
analogy,  in  cases  of  concurrent  jurisdiction.  There  was 
much  propriety,  then,  in  the  principle,  that  in  cases  of 
express  trusts  which  were  only  cognizable  in  a  court 
of  equity,  that  the  statute  of  limitations  did  not  run. 
But  our  act  of  1819  expressly  applies  to  all  suits  in 
equity  as  well  as  law,  for  the  recovery  of  land.  It 
may,  therefore,  be  well  doubted  whether  any  such  dis- 
tinction now  exists  in  suits  for  land.  But  the  view 
we  take  of  the  character  of  that  trust,  which  exists 
between  vendor  and  vendee,  renders  it  unnecessary  to 
decide  that  point. 

It  is  argued  that  this  relation  of  vendor  and  vendee 
by  bond,  is  analogous  to  that  of  mortgagor  and  mort- 
gagee, and  that  as  the  statute  does  not  run  in  the  lat- 
ter case,  it  will  pot  in  the  former.  There  is  much 
plausibility  in  this  argument,  but  it  only  needs  to  be 
probed  to  manifest  its  unsoundness. 

It  is  true  that  the  two  relations  are  often  assimila- 
ted to  each  other,  and  that  they  have  some  points  of 
resemblance;  but  so  far  as  regards  the  principles  on 
which  the  statute  of  limitations  are  applied,  there  is 
no  analogy. 

The  mortgagee  has  a  lien  on  the  land  conveyed  for 
the  debts  secured  by  the  mortgage  deed;  so  has  tiie 
vendor  a  lien  upon  the  land  sold  for  the  debt  contracted 
for  it;  and  these  debts  attach  to  the  lands,  have  priority 
over  all  others,  and  cannot  be  defeated  but  by  the  con- 
duct of  the   creditor  himself.      In  both   cases,   too,  the 
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security  for  the  debts  passes  to  any  one  to  whom  the 
evidence  of  them  may  be  assigned.  In  these,  and  some 
other  respects,  the  two  relations  resemble  each  other,  but 
in  many  particulars  they  are  most  dissimilar  and  unlike. 
The  mortgagee  only  claims  to  hold  the  land  as  a  secu- 
rity for  his  debt,  and  is  accountable  for  the  rents.  He 
is  bound  to  account  The  vendee  holds  for  himself,  is 
not  bound  to  account,  and  his  title  is  alienable,  devisa- 
ble and  descendable.  The  former  holds  possession  for 
the  mortgagor  until  the  debt  is  paid  out  of  the  rents 
and  profits,  and  may,  by  the  nature  of  the  contract  at 
the  time  agreed  upon,  if  the  debt  is  not  paid,  have  the 
property  sold  for  that  purpose.  In  the  case  of  sale,  the 
vendee  is  under  no  such  obligation.  He  claims  the  pro- 
perty as  his  own;  the  rents  and  profits  are  his.  The 
law,  and  not  his  contract,  imposes  the  lien  for  the  unpaid 
purchase  money;  the  law,  and  not  his  contract,  raises 
whatever  trusts  may  exist  in  the  case. 

Now,  it  is  believed  that  this  view  of  the  two  rela- 
tions conclusively  shows  that  it  does  not  by  any  means 
follow,  that  because  the  statute  of  limitations  does  not 
run  between  mortgagor  and  mortgagee,  it  does  not  apply 
between  vendor  and  vendee. 

It  is  clearly  and  uniformly  held  that  the  statute 
never  runs,  except  the  possession  be  adverse.  And  this, 
and  not  the-  question  of  trust,  presents  the  only  difii- 
culty  in  the  class  of  cases  which  we  are  now  considering. 

It  is  insisted  that  the  possession  of  the  vendee  under 
his  equitable  title,  is  not  hostile  or  adverse,  but  friendly 
and  in  subjection  to  the  legal  title  of  the  vendor. 

Let  it  be  borne  in  mind  that  the  true  question  is, 
not  whether  the  title  of  the    defendant    is  friendly  to, 
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and  consistent  with,  that  of  the  complainant,  for  this 
is  the  case  in  a  sale  by  deed  conveying  the  legal 
title,  as  well  as  by  bond  conveying  the  equitable  title. 
4  Peters,  506.  7  Wheaton,  636,  647,  648.  We  pre- 
sume the  only  difference  in  the  effect  of  the  statute 
in  the  two  cases  would  be,  that  in  the  former  case  a 
perfect  title  to  the  property  would  be  worked  out  imder 
the  1st  section  of  the  act,  and  in  the  latter,  only  a 
right  to  the  possession  under  the  second  section. 

But  in  either  case,  and,  indeed,  in  all  cases,  the 
possession  must  be  adverse.  Story  vs.  Scrnndersj  8 
Humph.,  670.  And  what  is  an  adversary  holding  of 
land?  It  is  not  that  of  a  trustee,  lessee,  cestui  que 
trusty  tenant  in  common,  or  mortgagee,  because  they 
do  not  claim  to  hold  exclusively  for  themselves,  but 
acknowledge  the  right  to  be  in  others,  unless,  indeed, 
a  hostile  attitude  is  assumed  to  the  knowledge  of  the 
true  owner ;  in  which  case,  the  statute  instantly  begins 
to  perform  its  office,  and  will  create  the  hwr  in  the  pre- 
scribed time,  unless  suit  is  instituted,  except,  perhaps, 
in  the  single  case  of  a  mortgage;  but  it  is  the  enjoy- 
ment of  land,  under  a  claim  or  color  of  right  to  the 
land,  on  the  part  of  the  possessor.  1  Bouv.  Law  Dic- 
tionary, 78.  8  East.,  394.  1  Pick.,  466.  1  DalL,  67. 
2  Serg.  &  Eawle,  627.  9  Johns.  R,  174.  18  Johns., 
40.      6  Peters,  402. 

In  Brodstreet  vs.  HwrUington^  6  Peters,  439,  it  is 
said  by  the  supreme  court  of  the  United  States,  that 
^^  where  one  in  possession  holds  for  himself  to  the  exclu- 
sion of  all  others,  the  possession  so  held  must  be 
adverse  to  all  others,  whatever  relation  in  point  of  intei^ 
est  or  privity  he  may   stand    in   to    others."       Again, 
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it  is  said,  ^Hhe  fact  to  be  determined  is,  whether  the 
party  holds  possession  for  himself  or  another."  The 
fact  of  possession  being  proved,  the  only  remaining 
enquiry  is  into  the  quo  aninio.  Did  lie  hold  for  him- 
self, or,  as  in  the  case  of  a  trustee,  lessee,  &c.,  for, 
or  under  another?  If  the  former,  it  is  adverse,  and 
the  statute  may  be  set  up.  In  the  same  case,  it  is 
said,  "actual  ouster  is  not  requisite  either  to  be  pre- 
sumed or  proved ; "  "  adverse  possession  may  exist 
without  it"  In  Boon  vs.  Chiles,  10  Peters,  224,  the 
possession  of  a  vendee  under  a  bond,  is  decided  to  be 
adverse  as  to  the  property. 

Kow,  can  it,  for  a  moment,  be  questioned  that  a 
purchaser  of  land,  of  which  he  enters  into  the  posses- 
sion, whether  his  title  is  legal  or  equitable,  holds  and 
claims  the  land  as  his  own  whether  he  has  paid  for  it 
or  nott  If  so,  his  possession  is  adverse,  and  therefore 
falls  under  the  protection  of  the  statute.  Kot  the  first 
section,  by  which  his  title  would  not  be  perfect  and 
absolute,  for  want  of  a  grant,  deed,  "or  other  assu- 
rance purporting  to  convey  an  estate  in  fee  simple," 
but  the  second  section,  because  he  has  had  adverse 
possession  for  seven  years  without  any  suit  at  law  or 
equity  against  him;  or,  rather,  because  the  suit  he  is 
defending  was  not  prosecuted  within  seven  years  after 
it   accrued. 

We  are  referred  to  cases  decided  by  our  predeces- 
sors in  this  court,  in  which  the  law  is  laid  down  to 
be,  that  the  vendee  by  bond  for  title,  by  virtue  of  seven 
years'  possession,  "does  not  become  owner  of  the  fee, 
and  clothed  with  the  legal  title  as  against  the  vendor." 
2  Meigs'  Dig.,  749.  This,  we  do  not  controvert.  The 
39 
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question  decided  in  those  cases  is,  that  the  vendee  does 
not  become  owner  of  the  fee  and  vested  with  the  legal 
title,  as  against  the  vendor;  this  would  require  the 
application  of  the  first  section  as  before  stated.  But 
the  question  here  is,  does  he  not  become  clothed  with 
a  possessory  title,  or  right  to  the  possession  under  the 
second  section,  as  against  the  vendor  and  all  others? 
None  of  the  cases  expressly  negative  this  idea. 

In  Sfheratz  vs.  Nicodemvs^  7  Yerg.,  9-13,  it  is  decided 
*that  the  vendor's  lien  is  lost,  and   cannot  be   enforced 
against  the  vendee  in  possession  unless  a  bill  for  that 
purpose  be  filed  within  seven  years  after  the  purchase 
money  becomes  due.      It  is  true  that  a  deed  was  made 
in  that  case,  to  the  vendee;   but  upon  principle,  we  can 
see  no  difference  in  that   case  and  this,   as  regards  the 
application  of  the  statute,  except  as  to  the  character  of 
the  title  conferred  by  its  operation  as  before  explaine^^ 
In  both  cases  the  bar   is   perfect;  the   protection  com- 
plete.     There  is  no  hardship  in  the  case.      The  vendor, 
as  a  creditor,  has  the  advantage  of  all  others,  provided 
he  exercises  it  in  the  time  allowed,  by  filing  a  bill  to 
enforce  his  lien ;  but  his  failure  to  do  so,  deprives  him 
of  this  preference  and  advantage,  but    does   not   affect 
the  validity  of  his  debt;  that  is  not  barred,  but  only 
his  lien.      He  has  the  same  right  with  all  other  credi- 
tors, by  pursuing  the  proper  course  to  subject  this,  or 
any  other  equity  of  his  debtor,  to  the  satisfaction  of  his 
debt.      But  his  neglect  to  enforce  his  peculiar  remedy 
on  the  property  in  time,  only  reduces  him  to  an  equality 
with    general    creditors    whose    claims  may   be    eqnally^ 
meritorious,  and  protects  the  possessor  of  the  land  accord- 
ing   to    the    policy    which    dictated  the  passage  of   all 
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statutes  of  limitatians,  except  against  that  liability  for 
debts  to  be  enforced  in  the  ordinary  mode  by  all  credi- 
tors alike. 

The  result  is,  that  the  decree  in  this  case,  dismiss- 
ing the  bill,  will  be  affirmed. 


ToTTEN,  J.,  dissented. 


Jesse  BcMPAss  vs.  Bobebt  Reams. 


Rbs  Judicata.  Chancery,  Whiere  a  bUl  t<  JUed  to  et^n  the  eoUeeUon  of  a 
judgment  ai  law  on  the  ground  of  imut^,  where  the  complainant  had  made  his 
defmse  at  law.  Act  of  1S60,  cA.  68.  Since  the  passage  of  the  act  of  1850, 
ch.  53,  authorizing  discoyeries  in  a  court  of  law,  a  defendant  sued  to  judg- 
ment in  an  action  at  law  upon  a  contract  which  he  alleges  to  be  usurious, 
who  has  had  the  benefit  of  such  defense  in  a  court  of  law,  can  have  no 
relief  in  a  court  of  equity.  By  such  proceeding  at  law  the  matter  has 
become  re$  judicata,  and  the  court  of  chancery  has  no  jurisdiction. 


FROM  MADISON. 


This  was  a  bill  filed  by  the  complainant,  Bumpass, 
in  the  chancery  court  at  Jackson,  asking  a  perpetual 
injunction  against  the  collection  of  a  judgment  recov- 
ered by  Reams  against  him  in  the  circuit  court  of  Madi- 
son county.  It  appears  that  in  the  suit  at  law.  Bum- 
pass  filed  his  petition  for  a  discovery,  alleging  that  the 
whole  note,  which  was  the  foundation  of  the  action,  wa< 
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given  for  usury,  and  prayifig  that  Beams  might  be 
ordered  to  answer  thereto.  Beams  answered  that  the 
note  was  given  in  settlement  of  an  interest  account, 
and  admitted  usury  to  the  amount  of  $17.50.  The 
verdict  and  judgment  was  for  the  amount  of  the  note 
and  interest,  less  the  usury  so  admitted.  To  enjoin  this 
judgment,  the  complainant  filed  this  bill.  At  the  March 
Term,  1854,  of  the  chancery  court,  his  honor,  Chancel- 
lor Jones,  dismissed  the  bill,  from  which  the  com- 
plainant appealed. 

ToMLiN,  for  the  complainant. 

M.   &  H.  Brown,  for  the  respondent. 

ToTTEN,  J.,  delivered  the  opinion    of  the  court. 

The  defendant  held  two  notes  on  plaintiff  for  about 
$700,  money  loaned.  On  the  13th  January,  1840,  thb 
loan  was  settled  by  transfer  to  defendant  of  a  note  on 
one  Williams,  for  $700,  and  the  plaintiff's  note  to  de- 
fendant for  $60,  due  at  six  months. 

The  note  for  $60  was  in  settlement  of  the  interest 
account,  and  the  plaintiff  avers  that  the  whole  of  it  was 
for  usury.  Tlie  defendant  denies  this  charge  and  insists 
that  it  was  for  legal  interest,  except  $17.83,  which  he 
admits  was  usury.  Tliis  is  the  issue  in  the  case.  Suit 
was  instituted  on  the  note  before  Justice  Sjrpert ;  a  peti- 
tion was  filed  before  him  by  the  plaintiff,  Bumpass, 
charging  the  usury,  with  all  its  facts  and  circnmstances, 
and  calling  on  defendant  Beams  for  discovery.  He 
answered,  and  upon  the  trial  the  judgment  was  against 
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him.  The  case  was  taken  to  the  circuit  court,  and  upon 
a  trial  de  novo  it  was  reversed,  and  there  was  judgment 
for  defendant  Beams,  for  the  sum  due  on  -  the  note, 
except  the  usory  admitted. 

The  plaintiff  then  filed  this  bill  for  relief  against 
the  alleged  usury,  charging  the  same  facts  which  are 
stated  in  his  petition.  The  defendant's  answer  is,  in 
substance,  the  same  as  his  answer  to  the  petition;  and 
he  insists  that  the  petition  and  answer  in  the  trial  at 
law,  is  a  bar  to  the  present  suit  in  equity  for  the  same 
matter. 

Courts  of  law  and  equity  have  a  concurrent  juris- 
diction of  the  subject  of  usury,  and  give  the  same 
eqititable  remedy ;  that  is,  remedy  for  the  usury,  and  no 
further.  1  Story  Eq.  Jur.,  §  302.  Act  of  1835,  ch.  60. 
And,  therefore,  upon  principle,  the  court  which  first  has 
possession  of  the  matter  must  finally  conclude  it  by  its 
judgment,  subject  to  revision  as  in  other  cases.  And  so 
it  was  held  by  this  court,  that  after  a  trial  at  law,  a 
court  of  equity  will  not  entertain  a  bill  for  relief  against 
usury,  except  in  special  cases,  where  on  account  of  the 
complicated  and  embarrassed  state  of  facts  in  which  the 
usury  originated  and  consists,  the  remedy  at  law  was 
inefficient  and  inadequate  for  its  redress.  MoKom  vs. 
Cooh/y  3  Humph.,  661.  Frieraon  vs.  Moody^  3  Humph., 
B.,  666.  ' 

But  this  rule  of  decision  was  changed  by  the  act 
of  1844,  ch.  167,  which  declares  in  effect,  that  in  usury 
cases,  courts  of  equity  shall  entertain  jurisdiction  and 
give  relief.  Notwithstanding  there  was  a  trial  at  law, 
and  defendant  failed  to  make  his  defense,  or,  having 
made  it,  "foiled  for  want  of  proof." 
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The  effect  of  this  statute  is  simplj  this,  that  after  a 
trial  at  law  on  the  question  of  usury,  the  party  might 
have  a  second  trial  in  equity  upon  the  same  matter. 
And  so,  the  decision  of  a  court  of  competent  jurisdic- 
tion was  no  longer  conclusive  in  a  case  of  usury,  and 
the  expense  and  delay  of  the  litigation  were  increased 
and  extended  by  another  suit  and  another  trial  in 
another  form,  whose  mode  of  procedure  was  supposed 
to  be  more  adequate  to  give  the  desired  relief. 

Gases  of  usury  are  often  involved  in  a  series  of  trans- 
actions of  a  complicated  nature  diflScult  of  proof,  or 
known  only  to  the  parties  themselves;  and  so,  the  rem- 
edy at  law  must  "fail  for  want  of  proof."  The  proof 
is  to  be  found  only  in  the  discovery  of  the  usurer  him- 
self. This,  a  court  of  law,  in  its  mode  of  procedure, 
had  no  power  to  enforce;  and  hence,  the  statute  per- 
mits the  injured  party  to  institute  a  new  proceeding  in 
equity,  where  the  usurer  may  be  examined  on  oath,  and 
compelled  to  supply  the  proof,  for  want  of  which  there 
was  a  failure  of  justice  in  the  trial  at  law.  Such  was 
the  reason  of  the  statute,  and  such  its  anxiety  to  furnish 
an  adequate  and  effective  remedy  for  an  injury  which 
it  deemed  so  odious. 

But  now,  it  is  provided  by  a  subsequent  statute, 
(1850,  ch.  53,)  that  this  discovery  may  be  had  in  tlie 
proceeding  at  law,  by  petition,  stating  the  case  and  pro- 
pounding interrogatories;  to  which  the  other  party  is 
bound  to  make  answer  and  discovery  in  the  same  man- 
ner as  in  the  case  of  a  "  bill  of  discovery  in  aid  of  a 
suit  at  law." 

The  statute  supplied  the  only  defect  that  existed  in 
the   remedy  at  law,    and  where  a   discovery  has   been 
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obtained  at  law  under  its  provisions,  it  is  no  longer 
necessary  to  go  into  equity  to  obtain  it.  And  we  think 
it  clear,  upon  reason  and  principle,  that  in  such  case  a 
court  of  equity  has  no  jurisdiction.  The  matter  has 
become  res  judical  by  the  proceeding  at  law,  and 
therefore  a  trial  in  equity  would  be  a  mere  repetition 
of  the  trial  at  law,  upon  the  same  discovery  and  the 
same  facts,  and  the  decision  must  of  course  be  the  same. 

We  may  observe,  however,  that  if  the  injured  party 
fail  to  make  his  defense  against  the  usury  in  the  trial 
at  law,  he  is  not  concluded  by  the  judgment,  but  may 
make  it  in  equity  in  his  own  suit;  for  that  is  expressly 
permitted  by  the  act  of  1844,  ch.  167,  before  referred  to. 

Now,  in  the  present  case,  the  defense  of  usury  was 
made  in  the  trial  at  law,  aided  by  the  defendant's  dis- 
covery in  his  answer  to  the  plaintiff's  petition,  and 
therefore  the  judgment  at  law  is  to  be  considered,  upon 
reason  and  principle,  as  conclusive  upon  the  matter  in 
dispute. 

The  decree  of  the  chancellor,  dismissing  the  bill,  will 
be  affirmed. 


600  JAOKSON : 


F.  G.  Sampson  vi.  B.  M.  Taylor. 


F.  G.  Sampson  vs.  B.  M.  Taylob. 

Land  Law.  Conflict  of  entry  and  grant.  Act  ^1828,  ck,  86.  In  order  to 
preserve  the  advantages  of  priority  of  entry,  the  same  must  have  been 
made,  and  the  grant  obtained  in  the  specified  time  prescribed  in  the  act  of 
1828,  ch.  35,  or  within  some  period  of  extension.  These  are  conditions 
imposed  by  the  State,  and  must  be  complied  with  by  all  who  set  up  claim 
to  her  lands.  In  oaae  of  fyiure  to  conform  to  these  conditions,  the  entry 
is  voidable,  the  claim  forfeited,  and  the  land  subject  to  a  younger  enterer. 
The  legislature,  by  a  subsequent  extension  of  the  time  for  the  performance 
of  the  conditions,  cannot  affect  the  title  that  has  vested  in  such  yoonger 
enterer.     V%de5Yerg.,  236.    11  Humph.,  265. 


FROM  DYKR. 


This  is  an  action  of  ejectment  for  two  hundred  and 
fifty  acres  of  land,  lying  in  Dyer  county,  brought  by 
the  defendant  in  error  against  the  plaintiff  in  error,  and 
tried  before  Hon.  John  Eead  at  the  February  Term, 
1854,  of  the  circuit  court  of  that  county,  resulting  in 
a  verdict  for  the  defendant  in  error.  On  the  trial 
below,  the  defendant  in  error  produced  his  grant  for 
two  hundred  and  fifty  acres  of  land,  (described  in  the 
declaration,)  issued  1st  of  February,  1852;  he  also 
exhibited  his  entry,  covering  the  land  in  controversy, 
made  in  the  entry  taker's  office  of  Dyer  county,  on  the 
1st  day  of  September,  1851,  with  a  copy  of  his  plat  and 
certificate  of  survey,  made  on  the  Ist  of  December, 
1851 ;  and  proved  that  the  land  lay  in  Dyer  county,  that 
it  was  the  same  described  in  his  declaration,  and  covered 
by  his  grant  and  entry,  and  that  the  plaintiff  in  error 
was  in  possession  at  the  commencement  of   the  suit. 

The  plaintiff  in  error  then  introduced  and  read  his 
entry  for  two  hundred  and  fifty  acres  of  land  in  Dyer 
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county,  made  and  dated  on  the  13th  day  of  November, 

1884,    on  Military  Warrant,  No.  ,  with  his  plat 

and  certificate  of  survey  made  on  the  1st  day  of  April, 
1852,  and  his  grant  issued  on  the  3rd  day  of  Decem- 
ber, 1852,  for  two  hundred  and  fifty  acres ;  that  his  entry, 
survey  and  grant,  covered  the  land  in  question. 

The  bill  of  exceptions  shows  an  agreement  between 
the  parties  that  the  entries,  surveys  and  grants  of  both 
are  regular  on  their  faces;  and  that  all  dates  are  truly 
stated,  and  that  the  title  depended  alone  on  the  dates 
of  their  title  papers.  The  court  charged  the  jury  that 
the  entry  and  grant  of  the  defendant  in  error  commu- 
nicate to  him  a  good  and  sufficient  title,  and  the  jury 
found  accordingly.  Plaintiff  in  error  moved  for  a  new 
trial,  which  being  overruled,  he  appealed  to  this  court. 

P.  G.  Sampsok,  for  plaintiff  in  error. 

S.  Williams  and  M.  E.  Hill,  contra. 

Oabuthbbs,  J.,  delivered  the  opinion  of  the  court. 

In  this  action  of  ejectment  the  Court  charged  the 
jury  that  the  plaintiff  below  had  exhibited  a  good  title, 
and  they  found  accordingly.  His  title  was  made  out 
by  an  entry  in  the  office  of  the  entry  taker  of  Dyer 
county,  on  the  Ist  of  September,  1861;  plat  and  cer- 
tificate of  survey,  1st  December,  1851,  and  grant  dated 
1st  February,  1852,  for  the  two  hundred  and  fifty  acres 
of  land  for  which  this  suit  was  instituted. 

The  opposing  title  of  defendant  was  an  entry  of  the 
same  land  made  on  the  15th  November,  1834,  on  mili- 
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tary  warrant,  No.  ,  plat  and    certificate  of  survey 

made  1st  of  April,  1852,  and  grant  issued  3rd  Decem- 
ber,  1852. 

The  only  question  presented,  is,  whether  there  is 
error  in  the  charge,  or,  is  the  legal  title  in  the  plaintiff 
or  defendant,  under  the  foregoing  facts.  Upon  this  ques- 
tion alone,  it  is  agreed  in  the  bill  of  exceptions  and  the 
argument  here,  the  case  must  turn.  It  is  said  to  be  a 
question  of  much  importance,  as  the  title  to  many  tracts 
of  land  in  this  section  of  the  State,  depends  upon  it, 
and  much  hardship  will  result  from  a  decision  either 
way.  We  cannot  look  to  consequences,  but  must  declare 
the  law. 

The  system  of  land  law  applicable  to  that  portion 
of  Tennessee  lying  south  and  west  of  the  Congressional 
reservation  line,  so  far  as  relates  to  the  procurement  of 
titte,  is  to  be  found  in  the  act  of  1819,  ch.  1;  2  Hay. 
&  Cobb,  85,  and  the  acts  subsequent  thereto,  on  the 
same  subject,  down  to  the  present  time.  These  lands 
were  reserved  from  appropriation  until  1819,  when  they 
were,  by  the  act  of  that  year,  exposed  to  the  satisfiic- 
tion  of  North  Carolina  land  claims,  on  the  plan  and 
upon  the  terms  therein  provided.  All  title  to  land  in 
the  reservation  must  be  tested  by  the  series  of  acts 
referred  to,   commencing  with  that  of  1819. 

There  is  no  question  but  the  entry  of  the  plaintiff  is 
lawful  and  regular,  and  his  survey  and  grant  in  the 
time  prescribed  by  the  law.  His  is,  therefore,  a  good 
and  valid  title,  unless  that  of  the  defendant  is  para- 
mount to  it.  Whether  this  be  so  we  will  now  proceed 
to  examine.  His  entry  was  made,  as  has  been  stated, 
on  the   15th  November,  1834,  in  the   proper  office,  and 
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in  due  form.  It  was,  tindoubtedlj,  the  incipiency  of  a 
good  title  to  the  land.  By  the  act  of  1822,  ch.  35,  $ 
9,  Hay.  &  Cobb,  104,  all  entries  thereafter  made  were 
required  to  be  surveyed  in  one  year,  and  the  plat  and 
certificate,  after  being  recorded,  to  be  returned  to  the 
register's  office  in  six  months  from  the  date  of  the  sur- 
vey, and  the  grant  to  be  issued  in  one  year  thereafter. 
The  10th  section  is,  that,  "In  all  cases  of  failure  to  com- 
ply with  the  provisions  of  this  act  in  performing  any  of 
the  duties  therein  severally  limited,  the  entry  shall  be 
voidable,  and  liable  to  appropriation  as  other  vacant 
lands  in  this  State,  unless  the  issuance  of  a  grant  be 
prevented  by  the  pendency  of  a  caveat^  or  other  legal 
prohibition." 

From  •the  time  of  the  passage  of  this  act,  ( 1823,) 
acts  were  passed  at  each  successive  session  of  the  legis- 
lature opening  the  land  offices  for  the  reception  of  en- 
tries, and  prescribing  a  time  at  which  they  should  be 
again  closed,  and  extending  also  the  time  allowed  for 
making  surveys,  and  obtaining  grants  on  entries  already 
made.  In  1835  the  surveyor's  offices  were  abolished, 
and  entry  takers  and  surveyors  for  each  county,  pro- 
vided for,  upon  the  plan  long  before  adopted  for  that 
part  of  the  State  north  and  east  of  the  reservation  line. 
By  that  act,  ch.  48,  §  1,  the  surveyors  are  required, 
under  heavy  penalties,  to  finish  and  close  the  business 
of  their  respective  offices,  by  the  1st  of  September, 
1836.  In  these  county  offices,  all  vacant  land  might  be 
entered  upon  the  terms  prescribed  by  law.  Under  this 
law  the  entry  of  the  plaintiff  was  made  and  surveyed, 
and  granted  in  proper  time. 
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Bat  the  defendant's  entry  was  made  in  1884,  and 
the  acts  extending  the  time  to  have  it  snryejed  and 
granted,  continued  to  be  passed  from  that  time  by  each 
succeeding  legislature.  At  the  next  session  after  it  was 
made,  the  time  was  extended  for  two  years,  ch.  37,  § 
1.  "The  act  of  1848,  ch.  92,  allowed  until  1st  Septem- 
ber, 1849 ;  and  by  act  of  1850,  ch.  138,  further  time  is 
given  until  the  1st  day  of  September,  1851,  for  making 
surveys  and  obtaining  grants  on  all  entries  heretofore 
made  in  any  of  the  land  offices  in  this  State."  It  will 
be  seen  that  on  the  day  this  extended  time  elapsed, 
the  plaintiff  made  his  entry.  On  the  13th  of  Novem- 
ber, 1851,  the  time  was  again  extended  by  the  legis- 
lature to  the  1st  of  March,  1854,  ch.  326.  Here, 
then,  was  a  period  of  two  months  and  thirteen  days, 
when  this  land  was,  in  the  language  of  the  act  of 
1823,  ch.  35,  §  10,  "liable  to  appropriation  as  other 
vacant  lands  in  this  State."  This  provision  of  the  act 
of  1823,  has  never  been  altered  by  any  of  the  extension 
acts.  Then,  in  order  to  preserve  the  advantages  of  pri- 
ority of  entry,  the  same  must  have  been  made,  and  the 
grant  obtained  in  the  specified  time  prescribed  in  the 
act  of  1823,  or  within  some  period  of  extension.  These 
are  conditions  imposed  by  the  State,  and  must  be  com- 
plied with  by  all  who  set  up  claim  to  her  lands.  In 
case  of  failure  to  conform  to  these  conditions,  the  entry 
is  voidable,  his  claim  forfeited,  and  the  land  subject  to 
a  younger  enterer.  The  legislature  cannot,  by  a  subse- 
quent extension  of  the  time  for  the  performance  of  the 
conditions,  affect  the  title  that  has  vested  in  the  younger 
enterer.      This,    that  body  would  have  had  a  right   to 
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do,  notwithstanding  the  time  for  the  performance  of  the 
annexed  condition  had  expired,  in  virtue  of  its  sove- 
reign control  over  all  the  vacant  lands  in  the  State,  if 
no  other  individual  right  had  intervened;  but  that 
having  occurred  by  the  entry*  of  the  plaintiflf,  such  vested 
right  is  protected  by  the  constitution,  and  beyond  the 
power  of  the  legislature. 

The  argument  of  defendant's  counsel,  that  by  the 
entry  a  right  was  obtained  that  could  not  be  defeated, 
is  unsound.  The  same  law  under  which  the  entry  was 
made,  affixed  conditions  necessary  to  be  performed  for 
the  maturity  of  the  title,  and  on  the  failure  of  which 
it  would  be  forfeited.  There  is,  then,  no  ground  of 
complaint,  or  any  hardship  in  the  result,  because  the 
prerequisites -to  make  a  good  title  were  plainly  declared 
in  the  same  law  under  which  the  entry  was  made. 
Prom  1834  to  1852,  the  entry  of  defendant  was  permit- 
ted to  slumber,  and  the  repeated  legislative  invitations 
to  perform  the  indispensable  conditions,  were  entirely 
neglected,  until  the  State,  in  1851,  re-sold  the  land  to  a 
more  vigilant  purchaser. 

The  principle  of  this  case  is  not  new,  but  was  deci- 
ded in  the  case  of  Vaugh  x6  Brown  vs.  Haifidd^  5  Ter., 
236;  and  more  recently  in  the  case  of  Williamson  wnd 
wife  vs.  Troope  <&  Lana^  11  Humph.,  265.  It  is  true 
that  the  act  of  1839,  under  which  this  last  cause  fell, 
related  to  entries  north  and  east  of  the  reservation  line, 
and  expressly  declared  them  yoid  as  to  subsequent 
entries,  if  not  surveyed  and  granted  in  the  designated 
time.  But  that  is  no  stronger  than  the  act  of  1823,  by 
which  this  case  is  governed,  which  provides  that  in  the 
same  event  the  older  entry  shall  be  voidable,  and   the 
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land  subject  to  appropriation,  "a«  other  vaccmt  landa.''' 
We  are,  therefore,  of  opinion  that  the  plaintiff  exhibited 
a  perfect  title  to  this  land,  and  that  the  recovery  was 
proper. 

Affirm  the  judgment. 


William  Righei.8  vs.  The  State. 

1.  Assault.  Whatisan  oMoidlf  An  assault  is  an  infiboate  violence  to 
another,  with  the  present  means  of  carrying  the  intent  into  effect.  The 
inUMUn  to  do  harm  is  of  the  naence  of  the  offence,  and  unless  it  be  coupled 
with  the  attempt,  there  can  be  no  assault  The  intention  of  the  party  is 
fo  be  ascertained  by  the  jury  Arom  the  circumstances. 

2.  Evidence.  JEvidenee  of  irUefU,  The  act  of  pointing  a  pistol  at  another 
within  shooting  distance,  is  not,  of  itself,  an  assault,  unless  the  party 
intended  harm  thereby.  It  would,  however,  be  mdmce  of  tOL. intent  to  do 
harm,  unaccompanied  by  other  acts  or  words  evincive  of  the  absence  of  all 
criminal  intent. 


FROM    FAYETTE. 


The  plaintiff  in  error  was  indicted  in  the  circuit 
court  of  Fayette  county,  at  the  February  Term,  1854, 
of  said  court,  for  an  assault  with  intent  to  commit  mur- 
der in  the  first  degree;  was  tried  at  the  same  term,  and 
convicted  of  an  assault.  The  Court,  Hon.  Jno.  C.  Hum- 
puRETS  presiding,  charged  the  jury,  among  other  things, 
as  follows:  "If  the  jury  find  from  the  evidence,  that 
the  defendant  pointed  a   pistol  purporting  to   be  loaded. 
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at  the  prosecutor,  within  the  distance  such  pistol  would 
carry,  notwithstanding  defendant  did  not  then  or  thereby 
intend  to  shoot  the  prosecutor,  and  so  stated,  it  would 
be  an  assault,  because  of  the  fear  it  was  calculated  to 
excite  in  the  prosecutor,  and  because  of  its  tendency  to 
cause  a  breach  of  the  peace."  To  this  part  of  the 
charge  of  the  Court  defendant  excepted.  The  Court 
having  overruled  his  motion  for  a  new  trial,  he  appealed 
in  error  to  this  court. 

Attobnet  General,  for  the  State,   cited  1  Buss,  on 

Crimes,  750.    2  Humph.,  458.    1  Hill,  362-8.  3  Ohitty 

Cr.  Law,  821.     1  Hawkins'  P.  C,  ch.  62,  §  1.  1  East's 
Crown  Law,  406. 

K.  S.  Pakham,  for  plaintiff  in  error,  cited  2  Green. 
Ev.,  883,  and  refe.  StaU  vs.  Crow^  1  Iredell  Eep.,  376. 
Bac.  Ab.  Title,  Assault  and  Battery,  A.  1  Buss,  on 
Crimes,  607.    3  Black.  Com.,  120,  notes  and  references. 

Caetjthers,  J.,    delivered    the   opinion  of  the    court. 

This  is  an  appeal  in  error  from  the  reiusal  of  the 
court  to  grant  a  new  trial  after  a  conviction  for  an 
assault.  The  question  arises  upon  the  charge  of  the 
Court.  It  was,  so  far  as  excepted  to,  in  these  words :  ^ 
"That  the  defendant  would  be  guilty  of  an  assault,  if  ] 
they  found  from  the  evidence,  that  he  pointed  a  pistol 
purporting  to  be  loaded,  at  the  prosecutor,  within  the 
distance  such  pistol  would  carry,  notwithstanding  he  did 
not  then  and  thereby  intend  to  shoot,  and  so  stated.'' 
This  is  erroneous. 


^ 
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An  assault  is  an  attempt  or  offer  to  do  a  personal 
violence  to  another.  It  is  an  inchoate  violence,  with 
the  present  means  of  carrying  the  intent  into  effect. 
2  Greenleaf  Ev.,  §  82.  The  intention  to  do  harm  is  of 
^  the  essence  of  the  offence,  and  this  intention  is  to  be 
ascertained  by  the  jury  from  the  circumstances.  If,  at 
the  time  of  menacing  the  prosecutor,  and  apparent  offer- 
ing to  harm  him,  defendent  used  words  showing  it  was 
not  his  intention  to  do  it  at  that  time,  it  is  no  assault. 
lb.,  §  83.  The  familiar  example  given  in  all  the  books 
treating  of  this  subject,  of  one's  laying  his  hand  on  his 
sword,  saying,  "if  it  were  not  assize  time,  I  would  not 
take  such  language,"  is  an  illustration  of  this  rule. 

Pointing  a  pistol  at  another,  would  perhaps  be  suffi- 
cient evidence  of  an  intent  to  do  harm,  if  nothing  more 
appeared.  But  if  it  were  shown  that  it  was  done  play- 
fully, or  accompanied  with  a  declaration  that  he  did 
not  intend  to  shoot,  or  any  other  words  evincive  of  the 
absence  of  any  criminal  intent,  then  it  would  not  be  an 
assault.  It  would  still  be  a  question  for  the  jury  to 
\  determine,  from  all  the  facts,  as  to  the  intent  K  the 
prosecutor  had  good  reason,  in  view  of  all  the  circum- 
stances, to  apprehend  danger,  notwithstanding  the  decla- 
-f  rations  made  at  the  time,  the  jury  would  be  authorized 
to  find  the  defendant  guilty.  For  it  might  be  well 
shown  by  the  circumstances,  that  his  disavowal  of  harm- 
ful intentions  was  insincere,  or  intended  to  put  the  other 
party  off  his  guard. 

As  a  matter  of   law,  then,  it    is    not  true,   that  to 

point  a  pistol  at  another,    is    of    itself   an    assault,    as 

\     charged  by  his  honor.      It  may,  or  may  not  be,  accord- 

j    ing  to  the  attending  circumstances.     These  must  be  such 
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as  to  satisfy  a  jury  that  there  was  an  intent,  coupled 
with  an  ability  to  do  harm,  or  that  the  other  party 
had  a  right  so  to  believe  from  the  facts  before  him ; 
otherwise,  there  is  no  danger  of  a  breach  of  the  peace. 
«The  judgment  will  be  reversed,  and  a  new  trial 
granted. 


NoTB. — ^The  Attorney  General  being  preyented,  by  sickness  in  his  ikmily, 
firom  attending  the  coart  at  this  Term,  John  M.  Morrill,  Esq.,  of  Jackson, 
acted  as  Attorney  General  during  the  term. 


H.  T.  EuTHERFORD  et  ol.  VS.   Wm.  Kichaedson  and  wife. 

1 .  Appbal.  i^Wnn  eovady  towrt  to  eireuU  court  an  wUtheutoty  order.  No  appeal 
lies  from  the  county  court  to  the  circuit  court  upon  an  order  of  the  former, 
assigning  dower  and  appointing  commissioners  to  allot  the  same.  If  such 
proceeding  be  contested,  the  contestants  hare  no  right  of  appeal  until  a 
final  disposition  of  the  matter  by  the  county  court.  Vlde^  J>€lap  et  aL  tb. 
JSTtifUtfr  et  al.,  ante  lOl. 

2.  DowBB.  Order  pro-eonfeteo  agaimt  infanU.  NUiee.  Practice.  In  a  pro- 
ceeding to  have  dower  assigned,  where  there  are  minor  children  of  ihe 
intestate,  the  proper  practice,  after  notice  of  such  proceeding  to  the  minors, 
is,  for  their  guardian  to  answer  and  make  a  true  and  proper  defense,  if 
any  exist  The  serrice  of  notice  upon  the  gaardian,  and  his  fitilnre  to 
make  defsnee,  does  not  authorise  an  ordet proconfaeo  against  the  infants. 


WBOU  BTSR. 


This  was  a  petition  for  dower,  in  the  connty  court 
of  Dyer,  filed  by  Bichardson  &  wife,  to  have  the  dower 
40 
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of  the  latter  in  the  lands  of  her  former  husband,  Sanoip- 
fion  Smith,  deceased,  assigned  'to  them.  The  county 
court  made  an  order  appointing  commissioners  to  set 
apart  and  allot  the  dower;  and  thereupon,  Eutherford 
and  others,  heirs  at  law  of  said  San^pson  Smith,  dee'd., 
appealed  to  the  circuit  court  of  said  county.  At  the 
October  Term,  1853,  Judge  Bead  dismissed  their  appeal, 
believing  it  to  be  prematurely  taken,  and  they  appealed 
in  error  to  this  court. 

F.  G.  Sampson,  for  the  plaintiffs  in  error,  cited  and 
relied  upon  the  act  of  1844,  ch.   99,  §  1. 

Hill  and  Eichardson,  for  the  defendants  in  error, 
cited  Joslyn  vs.  Sappington^  1  Tenn.  Eep.,  222.  Mar- 
tin &  Terger,  79,  and  3  Terg.,   167. 

ToTTEN,    J.,    delivered    the    opinion    of   the   court. 

The  petition  was  filed  in  the  county  court  of  Dyer, 
and  states  that  Harriet,  the  petitioner,  was  married  to 
Sampson  Smith,  who  died  intestate  in  August,  1840, 
seized  of  an  interest  in  lands,  and  leaving  his  said  wife 
and  two  infant  children  surviving  him.  That  in  March, 
1841^  the  said  Harriet  intermarried  with  said  Eichard- 
son;  that  she  is  entitled  to  dower  in  the  lands  of 
which  her  former  husband  died  seized;  that  defendant, 
Eutherford,  has  acquired  an  interest  in  said  land,  sub- 
ject to  said  right  of  dower;  and  the  prayer  is,  that  the 
dower  be  assigned. 

The  defendant,  Eutherford,  contests  the  plaintiff's 
claim,  and  denies  her  right,  but  the  county  court  decreed 
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that  she  was  entitled  to  dower  in  the  lands  in  question, 
and  made  an  order  for  its  assignment.  The  defendant, 
Eutherford,  thereon  appealed  to  the  circuit  court,  where, 
on  motion,  his  appeal  was  dismissed,  and  then  he 
appealed  to  this  court. 

The  question  is,  did  the  circuit  court  err  in  dismissing 
the  appeal?  We  are  of  opinion  that  it  did  not.  The 
general  rule  is,  that  an  appeal  or  writ  of  error  will 
not  lie  until  after  final  judgment. 

Thus,  in  6  Com.  Dig.,  444,  mar.,  it  is  said  "error 
does  not  lie  upon  an  interlocutory  judgment,  before  the 
final  judgment,  as  upon  a  judgment  in  partition,  qiuxl 
paHitis  fiat.  Co.  Litt.,  168.  And  therefore,  if  the 
writ  be  sued  out  before  final  judgment,  and  the  record 
certified,  yet  the  cause  is  not  removed  to  the  superior 
court.      6  Com.  Dig.,  445. 

The  rule  is  the  same  in  case  of  appeal.  The  effect 
of  the  rule  is,  to  enable  the  revising  court  to  make,  in 
general,  a  final  disposition  of  the  case,  instead  of  limit- 
ing its  action  to  a  revision  of  interlocutory  orders, 
judgments  and  decrees,  as  the  same  may  be  made  in 
its  progress.  The  practice  of  revising  interlocutory 
judgments  before  the  final  decree,  would  result  in  great 
inconvenience  and  expense  to  the  parties.  It  is  permit- 
ted, however,  by  statute  in  a  single  instance,  and  that 
is,  where  the  principles  involved  in  the  case  are  settled 
by  the  decree,  and  an  account  is  ordered.  In  such 
case,  it  is  in  the  discretion  of  the  chancellor  to  grant 
an  appeal  before  taking  the  account.  1835,  ch.  317. 
This  is  an  innovation  upon  the  general  rule,  and  it  is 
clear  that  it  has  no  application  to  the  present  case. 
The  act  1844,  ch.  99,  cited  by  counsel,   does  not  affect 
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the  general  rule.  It  gives  an  appeal  from  ^'anj  decree 
or  decision  of  the  county  court"  to  the  party  aggrieved, 
but  we  are  to  construe  it  in  reference  to  the  existing 
law  to  intend  a  final  decision  or  decree. 

Now,  in  the  present  case,  the  action  of  the  county 
court  goes  only  to  the  extent  of  declaring  the  plain- 
tiff's  right  to  dower,  and  making  an  order  for  its  assign- 
ment. But  the  dower  was  not  assigned,  and  no  right 
to  certain  and  specific  land  was  vested  in  the  plaintiff. 
This  remained  to  be  done  by  final  decree.  The  action 
of  the  county  court,  therefore,  was  merely  interlocutory, 
and  no  appeal  would  lie.  Second.  It  does  not  appear 
that  the  infant  children  of  the  intestate  were  notified  of 
the  petition. 

The  service  of  notice  on  their  guardian,  and  his  fiiil- 
ure  to  make  defense,  did  not  authorize  an  order  jtro 
oonfesao  against  them.  No  laohea  can  be  imputed  to 
infants,  and  they  cannot  be  in  default  so  as  to  authorize 
such  an  order.  After  notice  to  the  minors,  the  guardian 
should  answer,  and  make  a  true  and  proper  defense. 
Such  is  the  formal  practice  in  a  case  like  this. 

The  judgment  will  be  affirmed,  and  the  cause 
remanded  to  the  county  court,  to  be  legally  proceeded 
in  to  final  judgment. 

Judgment  affirmed. 
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James  Bankb  et  al.  vs.  Miles  White. 


Contract.  JRighU  and  liabUUUi  ef  lessor  and  leuee,  where  the  premises  become 
yntenahle  pending  the  lease^  without  fault  on  the  part  of  the  lessor.  No  war- 
ranty resnlts  by  implication  of  law,  as  to  the  continuing  condition  of  pro- 
perty demised  by  lease.  The  only  implied  warranty  is  as  to  title,  and  any 
acts  by  or  under  the  landlord,  which  conld  affect  the  use  of  the  property. 
Against  every  other  event  or  contingency  the  lessee  mnst  provide  by 
express  stipnlation,  in  order  to  exonerate  himself  from  the  payment  of  the 
rent 


FROM  SHELBY. 


This  was  an  action  of  debt  instituted  by  Miles  White 
against  J.  Banks  &  Co.,  in  the  common  law  and  chan- 
cery court  of  Memphis,  npon  diyers  notes  given  for  the 
rent  of  a  lot  in  that  city.  It  appears^  that  in  18dk8 
Miles  White  leased  the  lot  to  the  plaintifk  in  error  for 
the  term  of  five  years,  and  these  notes  were  executed 
for  the  rent,  payable  annually.  It  was  stipulated  in  the 
lease,  which  was  in  writing,  that  Banks  &  Go.  were  to 
build  a  cotton  shed  upon  the  lot,  for  their  occupation 
and  use,  which  they  accordingly  did.  Kot  long  after- 
ward, the  municipal  authorities  of  Memphis  had  the 
streets  graded  which  bounded  the  lot,  and  thereby  ren- 
dered the  premises  useless  and  untenable,  and  the  les- 
sees, in  consequence,  had  to  abandon  them.  This  they 
did,  without  the  consent  of  the  lessor,  which  they 
invoked  before  hand.  Upon  the  trial  of  the  action  in 
said  court,  this  matter  was  submitted  on  an  agreed  case, 
to  his  Honor,  J.  C.  Huhfhbetb,  Judge,  presiding  by 
interchange,  who  decided  that  these  facts  constituted  no 
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defense  to  the   notes,    and  gave  judgment  accordingly. 
The  lessees  thereupon  appealed  in  error  to  this  court. 

T.  L.  Sullivan,  for  the  plaintiff  in  error. 

H.  G.  Smith,  for  the  defendant  in  error. 

Cabuthebs,  J.,  delivered  the  opinion  of   the  court 

On  the  Ist  day  of  October,  1848,  Miles  White  made 
a  written  lease  to  J.  Banks  &  Co.,  of  the  eastern  half 
of  lot  372,  in  the  city  of  Memphis,  for  a  term  of  five 
years,  at  a  stipulated  amount  per  annum,  to  be  paid 
on  the  1st  of  April  and  October  of  each  year,  for 
which  notes  were  taken.  Upon  these  notes  this  suit  is 
brought.  The  defense  is  failure  of  consideration.  The 
covenant  required  that  a  cotton  shed  should  be  erected 
on  the  said  lot  by  tlie  lessees.  It  appeared,  that 
during  the  pendency  of  the  lease  the  shed  was  built 
and  occupied  by  the  lessees.  By  the  opening  a  new 
street  on  each  side  of  said  lot  by  the  city  authorities, 
the  same  was  overflowed  with  water,  and  became 
entirely  untenable  and  useless.  It  was  abandoned  by 
the  lessees,  and  they  removed  the  shed.  It  is  not 
shown  that  this  abandonment  was  sanctioned  in  any 
way,  by  the  lessor. 

The  only  question  is,  whether  these  facts  constitute 
a  legal  defense  to  an  action  on  the  notes?  The  Court 
below  thought  not,  and  so  do  we. 

The  law  does  not  imply  any  warranty  as  to  the 
continuing  condition  of  the  property  demised.  He 
only  implied  warranty  is,  as  to  title,  and  any  acts  by, 
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or  under  the  landlord,  which  would  aflfect  the  use  of 
the  property.  Against  every  other  event  or  contin- 
gency, the  lessee  must  provide  by  express  stipulation, 
in  order  to  exonerate  himself  from  the  payment  of  the 
rent. 

It  is  no  defense,  that  the  house  was  blown  down 
by  storm  or  consumed  by  fire ;  Monk  vs.  Cooper^  2 
Strobh.,  763;  Balfmr  vs.  WesUm^  1  Term.  R.,  810;  or 
gained  upon  by  the  sea;  Dyer,  56;  or  the  occupation 
rendered  impracticable  by  the  public  enemies;  Pa/ror 
dise  vs.  Jcme  AUeyn^  26 ;  or  where  a  wharf  was  swept 
away  by  the  river.  In  a  late  case  in  the  court  of 
Exchequer,  Hart  vs.  WmdaoTj  12  Meeson  &  Welsby's 
Rep.,  cases  are  referred  to  and  approved,  and  the  whole 
subject  examined.  The  cases  upon  which  the  text  in 
Ohitty  on  Contracts,  is  based,  and  which  are  relied 
upon  in  this  case  for  reversal,  are  there  reviewed  and 
explained,  or  overruled.  It  is  there  decided  that 
there  is  no  implied  contract  on  the  part  of  the  les- 
sor, that  the  condition  of  the  property  shall  continue, 
or  any  implied  condition  that  if  it  should  not,  the 
lessee  may  abandon,  and  be  relieved  from  his  contract 
for  the  payment  of  future  rent.  He  is  bound  by  his 
contract,  and  the  risk  is  his.  The  law  would,  of  course, 
be  different  where  there  was  a  failure  on  the  part  of 
the  landlord  to  perform  any  duties  and  engagements 
incumbent  on  him  by  agreement  of  the  parties,  in  con- 
sequence of  which  the  premises  become  altogether,  or 
less  suitable  for  the  purposes  intended.  In  that  case, 
the  tenant  would  have  a  right  to  quit  whenever  he 
chose,  and  stop  the  rent.  There  can  be  no  distinction, 
in  principle,  between  the  lease  of  houses  or  lands,  and 
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the  hiring  of  a  slave  for  a  definite  time,  at  a  fixed 
price.  It  is  a  familiar  role,  that  in  the  latter  case  the 
hirer  runs  all  risks,  and  is  bound  for  the  stipulated  hire 
if  the  slave  should  die  or  run  away  from  him  the  next 
day,  or  what  is  worse,  fall  sick  and  continue  for  the 
whole  time  a  tax  upon  him.  Very  hard  cases  may 
occur,  but  they  must  be  guarded  against  by  contract. 
The  law,  then,  was  correctly  charged  in  this  case, 
by  his  Honor,  and  the   judgment  will    be  affirmed. 


H.  H.  KiDLBY  gua/rdian  cfec.  vs.  T.  W.  Coleman  et  d. 


Will.  NwMmpation,  To  make  ft  nuncupfttiye  wiU  vaUd,  it  nuut  be  made 
in  subBtantial  conformity  to  the  requirements  of  law,  and  it  mast  clearly 
appear  that  the  deceased  understood  herself  at  the  time  to  be  making  a 
will.  So,  where  the  deceased  a  few  days  before  her  death,  stated  in  the 
presence  of  witnesses  how  she  wished  her  property  divided,  but  did  not 
call  upon  any  one  to  bear  it  in  mind  as  her  will,  and  a  few  hours  before^ 
had  been  heard  to  say  that  she  wished  "  to  fix  up  her  affidrs,  but  it  was  too 
late  as  every  thing  had  to  be  recorded,'^  such  a  disposition  of  her  property 
is  not  a  valid  nuncupation. 


FROM  CAItROLL. 


This  was  an  issue  of  devisamt  vel  non^  submitted  to  a 
jury  of  the  county  of  Carroll  at  the  August  Term,  1853, 
of  the  circuit  court  of  said  county,  before  Judge  Ymsr 
GSRALD,  upon  a  paper  purporting  to  be  the  nuncupative 
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will  of  Absely  P.  Thomas^  dec'd.  The  paper  was  offered 
for  probate,  the  county  court  of  said  county,  at  October 
Term,  1852,  by  the  plaintiff  as  administrator  and  guar- 
dian of  the  legatees,  and  was  contested  by  the  defendant 
and  others,  heirs  at  law  of  the  decedant  It  appears 
that  the  testatrix  died  at  her  residence  in  Carroll  on  the 
25th  of  April,  1852.  A  few  days  before  her  death,  and 
after  the  commencement  of  her  last  illness  at  her  resi-. 
dence,  the  disposition  of  her  property  which  is  the 
subject  of  this  controversy  was  made.  She  had  been 
heard  to  say  on  the  same  morning  that  ^^  she  could  not 
get  well,  and  she  wished  to  ^&x  np^  her  affairs,  but 
was  afraid  it  was  too  late,  as  every  thing  had  to  be 
recorded,"  and  at  the  time,  she  stated  how  she  desired 
her  effects  to  be  disposed  of;  a  number  of  her  neighbors 
were  present,  but  none  were  called  upon  to  bear  witness 
to  what  she  said  as  to  her  wish  in  reference  to  the  dis- 
tribution of  her  property.  It  seems  that  she  had  been 
heard  some  time  before,  to  express  an  intention  to  make 
a  similar  disposition  of  her  property.  The  court  charged 
the  jury  that  "they  were  called  upon  only  to  try 
whether  the  paper  propounded,  was  the  will  of  A.  P. 
Thomas.  That  they  were  ^first  to  be  satisfied  that  she 
intended  to  make  a  will,  and  secondly,  that  she  had 
complied  with  the  forms  and  requirements  of  the  sta- 
tutes— that  a  literal  compliance  was  not  necessary — 
that  if  they  found  she  made  the  nuncupation,  designing 
that  the  witnesses  present  should  bear  it  in  mind  as  her 
will  and  they  did  so,  the  paper  would  be  her  will.  That 
the  jury  must  believe  from  all  the  circumstances  in  the 
case,  that  the  witnesses  or  some  one  of  them,  were  called 
on  to  witness   the   nuncupation."     There  was  a  verdict 


618  JACKSON: 


H.  H.  Ridley  guardian,  Ae.  v«.  T.  W.  Coleman  d  pi. 

and  judgment  establishing  the  will  The  contestants 
moved  for  a  new  trial,  which  being  oyerrnled,  they 
appealed  in  error  to  this  court. 

MoOampbell  and  Williams,  for  the  plaintiff. 

£.  Ethebidoe,  for  the  contestants. 

Oaeuthers,   J.,   delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  error  from  a  proceeding  in  the 
circuit  court  of  Oarroll  county,  in  which  the  nuncupa- 
tive will  of  Mrs.  A.  P.  Thomas  was  established.  We 
consider  the  evidence  entirely  insufficient  to  sustain  the 
verdict  in  favor  of  the  paper  propounded,  or  any  nuncu- 
pation by  the  deceased. 

1.  The  proof  does  not  show  that  she  understood  her- 
self as  performing  a  testamentary  act,  but  the  contrary. 
She  certainly  intended  to  dispose  of  her  property  by 
will,  such  was  her  wish  and  purpose  for  some  time  before 
and  during  her  last  sickness,  as  was  evidenced  by 
several  conversations  with  her  friends.  At  the  time 
the  testamentary  act  is  alleged  to  have  been  performed, 
we  cannot  regard  what  occurred  as  any  thing  more  than 
a  repetition  of  her  wishes  and  desires  on  that  subject. 
We  cannot  believe  from  the  proof,  that  she  had  any 
idea  she  was  making  a  will.  In  confirmation  of  this 
view,  is  the  fact  that  she  had  said  the  same  day  not 
long  before,  that  she  ^^  could  not  get  well,  that  she 
wished  to  fix  up  her  affairs,  but  that  she  was  afraid  it  vxjus 
too  late  as  every  thing  had  to  he  reoorded.^^  This  mis- 
take as  to  the  law,  would  not  of  course  invalidate  the 
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act,  if  she  indeed  considered  herself  as  making  her  will; 
but  it  goes  almost  conclusivelj  to  show,  that  she  did  not 
undertake  to  do  an  act  verbally,  which  in  her  opinion, 
could  only  be  done  by  writing,  and  thont  recorded.  It 
does  not  appear  that  this  erroneous  opinion  of  hers  was 
ever  removed.  If  it  had  been  done,  it  would  have 
been  very  easily  proved.  She  could  not  have  had  refer- 
ence to  any  other  affairs,  which  could  only  be  fixed  up 
by  record,  because  it  does  not  appear  she  had  any  other. 
She  must  have  referred  to  the  disposition  of  her  property 
by  will. 

It  would  be  of  most  mischievous  tendency,  to  allow 
loose  conversations,  or  the  bare  enunciation  of  wishes 
and  intentions  made  by  sick  persons,  to  be  turned  into 
valid  dispositions  of  property;  it  would  produce  frauds 
and  perjuries,  and  result  in  the  most  crying  injustice. 
It  is  certainly  true  that  there  is  a  great  inclination  in 
the  minds  of  friends,  surrounding  a  sick  bed,  to  seize 
upon  almost  any  thing  to  control  the  disposition  of 
property,  in  persuance  of  the  known  wishes  of  the 
deceased,  especially  when  it  conforms  to  their  ideas  of. 
propriety  and  justice. 

But  it  must  be  remembered,  that  by  the  same  rules, 
the  most  unjust  and  improvident  bequests  would  be  sus- 
tained. The  rules  on  this  subject  must  be  general  and 
uniform,  and  cannot  be  made  to  bend  to  suit  particular 
cases  of  merit*. 

The  solemn  act  of  making  a  will,  should  be  well 
guarded  and  clearly  made  out  according  to  the  safe- 
guards set  up  in  the  law.  Under  our  laws,  where  the 
distribution  of  property  is  so  equal  and  just,  there  is  no 
necessity  for  overstraining  facts  and  rules  to  avoid  intes- 
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tacy.  The  sick  and  feeble  ought  to  be  carefully  guarded 
against  imposition  in  this  important  matter,  so  as  to  pro- 
tect those  who  have  natural  claims  upon  them,  and  to 
prevent  the  diversion  of  their  porperty  by  improper  means, 
from  the  channel  prescribed  by  the  laws  of  the  country. 
It  must  clearly  appear,  that  the  deceased  understood 
herself  at  the  time,  to  be  making  a  will.  This  we 
think  the   proof  does  not  show. 

2.  It  would  not  be  sufficient  if  she  did  so  intend, 
if  the  forms  and  requirements  of  the  law  were  not  com- 
plied with.  The  act  of  1784,  ch.  22,  §  15,  0  &  K,  707, 
requires,  in  order  to  make  a  nuncupative  wiU  good,  that 
it  shall  be  made  in  the  presence  of  two  witnesses,  and 
that  they  or  some  of  them,  shall  be  specially  required 
to  bear  witness  thereto  by  the  testator  himself.  There 
is  no  proof  of  any  such  requirement  in  this  case.  This 
precaution  is  intended  to  guard  against  the  occuirence 
of  mistakes  and  impositions,  resulting  from  the  loose 
recollection  of  inattentive  bystanders,  or  any  misappre- 
hension as  to  the  intention  to  make  a  will,  or  its  provi- 
'  sions  if  made. 

In  Baker  vs.  Dodson^  4  Humph.,  843,  tins  clause  in 
the  statute  was  construed  not  to  require  a  literal  con- 
formity in  words,  but  that  it  is  "sufficient,  if  by  inteUi- 
gent  act  and  language,  the  testator  invoke  their  special 
attention  to  what  he  is  going  to  say,  or  to  what  he  has 
said.  K  he  addresses  them  and  say,  "  I  wish  to  make  a 
disposition  of  my  effects,"  and  go  on  then  and  make  the 
factum  of  said  disposition,  we  cannot  say  that  the  sta- 
tute has  not  been  complied  with." 

In  that  case,  when  the  two  witnesses,  Boyd  and 
Hayes,  came  into  his  sick  chamber,  the  testator  addressed 
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himsef  to  them,  without  calling  them  by  name,  saying, 
^^  I  wish  to  make  a  disposition  of  my  effects."  He  then 
proceeded  to  make  the  disposition.  Now,  if  he  had 
called  upon  them  in  words  to  bear  witness,  their  atten- 
tion would  not  have  been  more  effectually  arrested,  and 
it  would  have  been  adhering  too  closely  to  the  letter  of 
the  statute,  in  disregard  of  its  spirit  and  meaning,  to 
have  declared  that  insufficient. 

The  charge  of  the  court,  in  the  case  before  us,  goes 
a  good  ways  beyond  this  decision.  He  says,  "if  the 
jury  find  that  the  said  A.  F.  Thomas  made  the  nuncu- 
pation, designing  that  the  witnesses  present  should  bear 
it  in  mind  as  her  will,  and  the  witnesses  did  so,  it  would 
be  her  will."  This  leaves  no  meaning  or  force  at  all 
in  the  part  of  the  statute  referred  to,  and  the  jury  had 
but  one  point  to  consider,  and  that  was  whether  she 
made  the  disposition  designing  them  to  hear  it,  and  they 
did  hear  and  recollect  it.  This  is  not  correct  as  a  legal 
proposition,  and  was  on  a  material,  if  not  the  turning 
point  in  the  case,  and  we  must  think  controlled  the  ver- 
dict, because  we  cannot  see  any  evidence  in  the  record, 
upon  which  they  could  have  found  for  the  will,  if  the 
law  had  been  correctly  charged  on  that  point.  In  the 
case  of  Becker  vs.  Dodson,  the  witnesses  were  specially 
addressed  with  the  declaration,  "I  wish  to  make  a  dis- 
position of  my  effects,"  and  the  testator  immediately 
proceeded  to  do  so.  In  this  case  the  witnesses  say  "they 
and  others  wa*e  present  in  the  room,  and  after  a  good 
deal  of  talk  about  her  money,  and  having  it  brought  to 
her  and  taken  back,  &c.,  without  addressing  herself  to 
any  one  or  more  of  them  in  particular,  she  continued 
and  made  the  disposition  of  her  property."    If  a  case 
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like  this  could  stand  the  important  provisions  of  the  sta- 
tute referred  to,  so  essential  to  prevent  abuses,  it  would 
be  entirely  nugatory,  and  such  construction  would  amount 
to  a  judicial  repeal. 

The    judgment  will    be   reversed,   and   a    new   trial 
granted. 


T,  F.  Hughes  vs.  N.  E.  Cannon. 


Contract.  For  penonal  terviee.  Where  the  employee  abandom  hi$  employer 
without  good  eauee^  before  he  hat  performed  the  whole  eerviee  eontraeted  for. 
To  entitle  a  partj  to  recoTer  for  personal  serviceB  rendered  under  eon- 
tract,  he  must  ahow  as  a  condition  precedent,  that  he  has  performed  the 
service  agreed  upon,  or  a  good  and  snfficient  reason  for  his  failure  to  do  so- 
Thusi  when  the  plaintiff  contracted  to  labor  on  the  defendants  fiunn  for 
eight  months,  for  a  stipulated  price,  and  after  laboring  for  three  months, 
voluntarily  abandons  his  employer  without  his  consent,  merely  because  he 
could  get  better  wages  elsewhere,  he  can  recover  nothing  for  the  time  he 
so  served. 


FBOK    CARROLL. 


This  cause  originated  before  a  justice  of  the  peace  in 
the  county  of  Carroll,  and  was  brought  by  appeal  into 
the  circuit  court  of  that  county.  Gannon  contracted 
with  Hughes  to  work  upon  the  farm  of  the  latter  for 
eight  months,  from  the  3d  of  March,  1851,  for  the  sum 
of  $65.  After  working  faithfully  under  said  contract 
until  about  the  1st  of  June  thereafter,  he  abandoned  said 
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service,  without  the  consent  of  Hughes,  assigning  as  a 
reason  therefor,  that  he  was  making  nothing,  and  that 
he  could  get  better  wages  elsewhere.  It  appears  that 
about  the  time  Cannon  left,  his  employer  Hughes  was 
engaged  in  prizing  tobacco,  and  preparing  it  for  market; 
that  he  could  not  supply  Gannon's  place  by  hiring 
another  hand,  until  the  1st  of  August  following,  in  con- 
sequence of  which,  his  crop  of  tobacco  was  injured  to 
an  amount  exceeding  the  wages  stipulated  to  be  given 
Ca9non,  for  the  entire  term  of  eight  months.  Gannon 
brought  this  suit  to  recover  pro  rata^  for  the  services 
actually  performed.  Judge  FrrzaEBAU),  diarged  the  jury 
that,  "notwithstanding  there  was  a  special  contract  for 
the  plaintiff  to  labor  for  the  defendant  for  eight  months 
for  $65,  yet  the  plaintiff,  after  having  worked  a  portion 
of  the  time,  and  without  any  excuse  had  abandoned  the 
service  of  the  defendant,  before  the  expiration  of  the 
time  which  he  had  agreed  to  labor  for  the  defendant, 
might  recover  in  this  action  the  value  of  his  services  for 
the  time  he  so  labored  for  the  defendant.  That  the 
defendant  might  abate  the  damages  of  the  plaintiff  by 
way  of  recoupment,  the  damages  he  sustained  by  reason 
of  the  plaintff's  failure  to  comply  with  his  contract, 
which  would  in  this  case  be,  what  it  would  cost  him  ta 
procure  another  hand  to  work  in  the  place  of  the  plain- 
tiff. That  he  was  not  entitled  to  recover  for  the  rotting 
of  his  tobacco,  or  the  damage  to  his  crop."  There  was 
a  verdict  and  judgment  for  the  plainliff  below,  from 
which  the  defendant  prosecuted  a  writ  of  error  to  this 
court. 

L.  M.  JoNBS,  for  the  defendant  in  error. 
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The  names  of  the  plaintiff's  counsel  has  not  been 
famished. 

Oabuthers,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  below  contracted  with  the  defendant  to 
work  for  bim  on  his  farm  for  eigbt  months,  from  the  3d  ' 

March,  1851,  for  the  sum  of  $65.    He  labored  under  this  I 

contract  until  about  the  1st  of  June,  when  he  volun- 
tarilj  quit,  without  the  consent  of  the  defendant,  or  any 
known  cause,  except  that  he  said  ^^he  was  not  making 
anything,  and  that  he  could  get  a  dollar  per  day  else- 
where, and  he  could  make  more  for  the  balance  of  the 
time  he  agreed  to  work  for  defendant,  than  the  whole 
amount  defendant  was  to  give  him.  He  then  warranted 
the  defendant  for  the  value  of  the  three  months'  labor, 
and  recovered  before  the  magistrate,  and  in  tiie  circuit 
court  upon  appeal. 

The  court  charged  ^Hhat  notwithstanding  there  was  a 
special  contract  to  labor  for  eight  months  for  |65,  yet 
the  plaintiff  might,  after  having  worked  a  portion  of  the 
time,  and  had  without  any  excuse  abandoned  the  service 
of  the  defendant  before  the  expiration  of  the  time  which 
he  had  agreed  to  labor  for  defendant,  recover  in  this 
action  the  value  of  his  services  for  the  time  he  labored." 
He  allows  damages  to  defendants,  by  way  of  recoupment,  i 

for  the  breach   of  the   contract,   to  consist  of  ^^what  it  i 

would  cost  him  to  procure  another  hand."  I 

This  case  involves  an  important  principle,  upon  which 
there  has  apparently,  if  not  really  been  much  conflict  of  i 

opinion.  | 

The  rule  of  the  common  law  was,  that  where  a  party 
agreed   by  special   contract   to   do   and  perform  certain 
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things  for  a  specified  consideration,  he  could  not  recover 
any  thing  without  avering  and  showing  that  he  had  fully 
complied  with  his  part  of  the  contract  or  give  some 
good  and  sufficient  reason  for  not  doing  it.  But  this 
rule  has  been  modified  both  in  England  and  this  country. 
It  came  under  consideration  in  this  State  in  1823,  in 
the  case  of  Stump  <&  Cox  vs.  JE^tillj  Peck,  175.  In 
th'at  case,  the  contract  was,  that  Stump  &  Cox  were  to 
pay  Estill  a  price  agreed  upon  for  ten  thousand  pounds 
of  cotton,  one  half  before  the  cotton  was  to  be  delivered, 
and  the  other  afterwards.  The  first  instalment  was  only 
paid  in  part,  in  sugar  and  salt,  and  Efttill  refused  to 
deliver  the  cotton.  They  then  sued  him  for  the  value 
of  the  sugar  and  salt.  It  was  insisted  that  as  the  plain- 
tiffs had  not  complied  with  their  part  of  the  contract  in 
making  the  first  payment,  they  could  not  recover.  In 
this  case  too,  the  defendant  had  paid  $200  on  the  account 
of  the  plaintiffs.  The  court  ruled  that  an  action  of 
assumpsit  was  maintainable,  for  the  value  of  the  articles 
delivered. 

The  next  case  on  this  doctrine,  is  that  of  Elliott  vs. 
WUkifisoThy  8  Yer.,  411.  Wilkinson  agreed  to  build  a 
stone  chimney  for  Elliott,  for  an  amount  agreed  upon, 
and  if  not  a  good  one,  to  have  nothing.  He  built  the 
chimney,  but  it  was  not  according  to  contract,  did  not 
answer  the  purpose,  and  had  to  be  thrown  down  and  a 
new  one  built,  in  which  the  rock  procured  by  Wilkinson 
were  used.  It  was  held  that  although  Wilkinson  could 
not  sue  upon  his  contract,  because  he  had  failed  £o  per- 
form it,  yet  he  might  recover  to  the  extent  of  the  ben- 
efit conferred  on  the  defendant.  Here,  his  rock  were 
used  in  rebuilding  the  chimney  of  defendant. 
41 
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Again  in  the  caae  of  Porter  vs.  Woods^  Stacker  cfe  Co.j 
3  Humph.,  56,  the  same  question  came  up,  and  was 
more  elaborately  considered.  Porter  was  a  plow  manu- 
facturer near  Memphis,  and  the  defendants  manufacturers 
of  iron  at  Cumberland  furnace.  A  special  agreement 
was  entered  into  between  the  parties  by  which  Woods, 
Stacker  &  Co.,  were  to  deliver  to  Porter  in  successive 
years,  a  specified  quantity  of  castings,  of  a  description 
adapted  to  the  construction  of  plows,  for  which  a  certain 
price  agreed  upon  was  to  be  paid.  After  the  delivery 
under  the  contract,  of  between  fifty-nine  and  sixty  thou- 
sand pounds,  they  failed  to  go  on  with  the  contract,  and 
a  part  of  that  delivered  was  imperfect  and  deficient,  not 
answering  the  purpose  for  which  it  was  intended.  Under 
these  circumstances,  suit  was  brought  for  the  value  of 
the  castings  delivered,  and  their  right  to  recover  was 
resisted  uppn  the  ground  that  they  had  failed  to  comply 
with  the  contract  on  their  part.  The  court  decided 
that  upon  the  authority  of  the  cases  in  Peck  and  in  8 
Yerger,  before  cited,  and  what  is  regarded  "as  a  well 
settled  principle  in  England  and  America,"  that  they 
could  recover  an  amount  equal  to  the  value  and  extent 
of  the  benefit  conferred."  Becoupment  of  damages  was 
also  allowed,  within  the  limitations  prescribed  in  the 
opinion. 

By  these  cases  it  is  clearly  settled,  as  the  law  of  this 
State,  that  a  party  may  abandon  a  special  contract,  and 
sue  upon  a  qitontum  meruit,  and  recover  to  the  extent 
of  the  benefit  conferred  upon  the  other  party  by  the 
materials,  goods,  or  property  of  the  plaintiff  which  have 
been  retained  or  used  by  the  defendant,  without  the 
necessity  of  avering  or  proving  performance  of  his  part 
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of  the  contract.  Further  than  this,  it  is  believed,  our 
cases  have  not  gone. 

It  would  certainly  operate  most  unjustly,  to  so  extend 
the  relaxation  of  the  common  law  rule,  requiring  the 
plaintiff  to  show  the  performance  of  the  contract  on  his 
part,  as  a  condition  of  recovery  as  to  embrace  a  case 
like  the  present.  It  would  encourage  bad  faith,  and 
destroy  the  sanctity  of  contracts.  Here  is  an  agreement 
to  labor  eight  months  for  a  specified  amount  for  the 
whole  time.  In  view  of  this  agreement,  the  employer 
arranges  his  business  and  pitches  his  crop.  Before  the 
time  is  half  out,  the  employee  finds  he  can  do  better, 
and  without  any  other  cause  abandons  his  engagement 
and  claims  compensation  for  what  he  has  done.  He 
works  in  seed  time,  but  fails  to  bear  the  ''heat  and 
burthen  of  the  day"  at  harvest. 

The  same  principle  would  justify  an  overseer  at 
any  time  he  chose  to  desert  his  employer  under  a 
whim,  or  the  seduction  of  an  offer  of  better  wages  at 
any  period  of  the  season,  and  laugh  at  the  perplexity 
and  injury  thus  inflicted  upon  his  employer,  by  the  dis- 
regard and  abandonment  of  the  most  solemn  contracts. 
Such  cannot  be  the  law  in  cases  of   this  description. 

Without  impugning  the  rule  laid  down  by  this  court 
in  the  cases  referred  to,  where  benefit  has  been  con- 
ferred by  the  use  of.  materials  or  valuable  things  fur- 
nished under  contracts,  we  hold  that  it  is  different  in 
tlie  case  of   contracts  for  personal  service. 

In  the  latter  case,  before  any  recovery  can  be  had 
for  services  rendered,  it  must  be  shewn  as  a  condition 
precedent,  that  the    plaintiff  has  performed   the  service 
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agreed   upon,   or   a  good    and  suflScient    reason  for    his 
failure  to  do  so. 

The  law  upon  this  subject  is  fully  and  correctly  laid 
down  in  the  case  of  Jone%  vs.  JoneSy  decided  at  the  last 
terra  of  this  court,  and  reported  in  2  Swan,  606.  The 
principle  there  announced,  is,  "that  if  the  plaintiff  vol- 
untarily abandoned  defendant's  service,  without  sufficient 
cause,  and  against  his  will,  ho  will  not  be  entitled  to 
recover  even  for  the  labor  ho  had  actually  performed." 
To  sustain  which,  reference  is  made  to  Jennings  vs. 
Camp^  13  J.  E.,  95.  McMillm  vs.  Vanderlip^  12,  /J., 
166.  Read  vs.  Mo<yr,  19,  7J.,  340.  Hoar  vs.  Cluts^  15, 
75.,  225.  2  Mass.,  127;  2  East,  143.  These  authorities 
have  been  re-examined,  and  are  found  fully  to  sustain 
the  position. 

The  case  in  19  Johnson  is  almost  identical  with  the 
case  before  us.  The  contract  in  that  case,  was,  that 
the  plaintiff,  about  the  1st  of  April,  1819,  agreed  to 
work  for  the  defendant  eight  months  for  $104,  or  $13 
per  month.  He  continued  to  work  until  about  the  last 
of  June  following,  when  he  refused  to  work  any  longer. 
Tlie  Court  there  say,  "that  the  contract  between  the 
parties  was  an  entire  contract  of  hiring  for  eight 
months  at  a  stipulated  price.  Tliere  was.no  claim  till 
the  expiration  of  the  time.  Tlie  work  was  a  condi- 
tion precedent,  to  be  performed  before  the  appellor  was 
.entitled  to  recover."  Additional  authorities  to  the  same 
effect  are  numerous,  but  need  not  be  referred  to  here, 
^  we  consider  the  principle  well  settled. 

The   judgment    will    be    reversed,    and    a    new    trial 
granted. 
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MoNTiLiAN  Scott  vs.  The  State. 

1.  HiOHWAT.  Expreu  dedication  of  eatement  by  the  owner  of  the  fee.  Time, 
Where  one  lays  out  a  street  or  public  way  over  his  land  for  the  general 
public,  and  it  be  accepted  and  used  by  the  public  in  the  manner  intended , 
that  is  a  good  dedication  of  the  easement,  and  no  deed  or  writing  is  neces- 
sary to  make  it  valid ;  nor  does  the  right  to  such  easement  depend  upon 
its  use  by  the  public  for  any  definite  time.  But  even  in  such  case,  it  ought 
to  be  for  such  a  length  of  time  that  the  public  accommodation  and  private 
rights  might  be  materially  affected  by  an  interruption  of  the  ei\joyment. 

2.  Same.  Where  the  dedication  by  the  owner  of  the  fee  it  implied  only.  Same, 
Where  the  right  to  the  easement  rests  upon  circumstances  merely,  from 
which  the  consent  of  the  owner  is  to  be  inferred^  time  becomes  a  material 
element  in  the  question  of  dedication^  The  use  of  a  way  Is  not  in  itself 
proof  of  dedication.  It  may  be  without  the  owner's  consent,  or  against 
bis  will,  or  merely  temporary.  But  if  the  veer  be  for  a  length  of  time, 
that  is  a  circumstance  tending  to  show  the  owner's  consent,  and  the  fact  of 
a  dedication,  but  it  is  not  conclusive,  as  it  may  be  explained. 

3.  Same.  Wlten  dedication  ie  claimed  under  one  of  teveral  tenants  in  eommonf 
withotU  the  concurrence  of  the  others.  The  dedication  of  a  highway  to  the 
public  use,  must  be  by  the  owner  of  the  soil.  One  of  several  tenants  in 
common,  cannot  make  a  valid  dedication  without  the  consent  of  his  co- 
tenants,  either  express  or  implied. 


FROM  FATETTB. 


The  plaintiff  in  error  was  indicted  in  the  circuit 
court  of  Fayette  county,  for  the  offense  of  obstructing  a 
public  road.  At  the  October  Term,  1863,  of  said  court, 
before  Humphreys,  Judge,  he  was  tried,  convicted,  and 
by  the  judgment  of  the  court,  fined  for  said  offense. 
He  appealed  in  error  to  this  court.  The  only  question 
in  the  case  was,  whether  the  road  obstructed  was  a 
public  road,  which  turned  upon  the  question  as  to  a 
dedication  by  the  owner  of  the  soil;  the  facts  as  to 
which  are  suflSciently  given  in  the  opinion. 
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Glenn  and  Goodall,  for  the  plaintiff  in  error. 

Attorney  General,  with  whom  was  Rivers  and  Pcl- 
UAM,  for  the  State. 

ToTTEN,   J.,   delivered    the   opinion   of    the   court. 

The  defendant,  Scott,  was  indicted  in  the  circuit 
court  of  Fayette,  June  Term,  1852,  for  obstructing  a 
public  road;  was  convicted  and  fined,  June  Term, 
1853;  and  his  motion  for  a  new  trial  being  overruled, 
he  appealed  in  error  to  this  court. 

The  road  in  question,  extends  from  "Macon  to  Mar- 
tin's bridge ; "  is  a  cross-road,  and  opens  a  way  from 
one  public  road  to  another.  It  passes  in  a  diagonal 
course,  over  a  six  hundred  and  forty  acre  tract  of  land, 
owned  by  the  heirs  of  Malachi  Ventriss,  until  Decem- 
ber, 1850,  when  it  was  sold  to  the  defendant,  Scott, 
the  present  owner,  and  is  very  inconvenient  and  inju- 
rious to  the  owner  of  that  land.  The  road  was  opened 
in  Dec,  1848,  under  an  order  of  the  county  court,  by 
Trotter  and  Scott.  An  overseer  was  appointed  in  May 
1851,  who  worked  on  the  road,  and  kept  it  in  order, 
and  it  was  used  by  thjB  public  until  it  was  obstructed 
and  closed  by  defendant,  on  said  six  hundred  and  forty 
acres  of  land,  in  February,  1852. 

It  appears  also,  that  the  county  court,  at  the  July 
Term,  1851,  appointed  a  jury  of  view  to  make  report 
on  the  propriety  of  a  change  in  the  road,  where  it 
passes  over  defendant's  land.  They  reported  to  Janu- 
ary Term,  1852,  in  favor  of  a  change  in  the  road;  but 
it  was  not  confirmed,  and  no  order  taken  upon  it. 
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At  this  term,  however,  the  county  court  appointed 
the  defendant,  Scott,  overseer  of  the  new  road^  viewed 
bj  said  jury,  and  he  proceeded  to  open  it  and  put  it 
in  order,  whict  fact  he  certified,  as  overseer,  to  the 
county  court,  but  the  court,  at  its  June  Term,  1852, 
refused  to  recognize  the  new  road,  and  ordered  that 
the  old  road  be  continued  and  kept  in  order  as  a  pub- 
lic road. 

The  new  road  is  a  half  mile  further,  accommodates 
the  same  line  of  travel,  is  so  laid  out  over  defendant's 
land  as  to  do  it  comparatively  little  injury;  and  being 
opened  by  defendant  and  put  in  order,  he  thjreon  con- 
sidered that  he  had  a  right  to  obstruct  and  close  the 
old  road. 

The  State  also  insists  that  the  old  road  was  legally 
established  and  continued  by  dedication  to  the  public 
use;  and  proof  was  adduced  to  support  this  position. 
It  seems  that  Mrs.  Yentriss,  one  of  a  number  of  heirs 
to  whom  the  land  descended,  on  being  applied  to, 
consented  that  a  public  road  be  made  over  her  land ; 
but  it  was  not  laid  out,  nor  the  line  of  the  road  fixed 
or  agreed  upon.  She  died  in  1847,  and  we  have  seen 
that  the  road  was  opened  in  1848.  It  also  appears 
that  the  defendant  was  active  in  procuring  this  road 
to  be  opened  and  established. 

1.  As  to  the  action  of  the  county  court  in  making 
said  orders,  we  may  observe,  that  it  was  not,  in  itself, 
valid  and  sufficient  to  establish  either  the  old  road  or 
the  new,  because  of  incompetency  of  the  court  when 
some  of  the  orders  were  made,  and  other  defects  and 
omissions  in  the  proceeding.  This  seems  to  be  conce- 
ded in  the  argument,  and  may  therefore  be  assumed. 
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2.  But  it  is  insisted  for  the  State,  that  the  old  road 
was  legally  established  by  dedication  to  the  public  use. 
The  charge  of  the  judge  upon  this  point,  was  very 
full,  and  in  the  main,  perfectly  correct.  And  he  left 
it  to  the  jury  to  say  whether  there  was  a  dedication 
of  a  right  of  way  by  Mrs.  Ventriss,  or  by  the  defend- 
ant after  he  became  the  owner  of  the  land.  But  as 
to  the  defendant,  he  said :  "  If  the  use  of  the  road 
by  the  public,  after  he  became  the  owner,  was  acqui- 
esced in  by  him,  the  public  would  thereby  acquire  a 
right  which  he  could  not  afterwards  recall;"  and  further, 
in  substance,  that  if  the  defendant,  not  then  being  owner 
of  the  land,  was  active  in  causing  said  road  to  be 
opened  for  the  public  use,  he  was  thereby  estopped, 
when  he  became  such  owner,  to  deny  that  the  road 
was  legally  established. 

The  counsel  for  the  defendant  insist,  that  in  these 
instructions  to  the  jury  there  was  error,  for  which  the 
judgment  should  be  reversed. 

It  is  a  well  settled  doctrine  of  the  common  law,  that 
a  public  way  may  have  a  legal  existence  upon  the  prin- 
ciple of  dedication.  Lade  vs.  Shepherd^  2  Strange, 
1004.  Bugby  Charity  vs.  MerriwecUhery  11  East,  876, 
note.  £i7ig  vs.  Wrighty  3  Bam.  &  Adol.,  681.  And 
the  principle  has  been  admitted  and  recognized  in  thia 
State.  Young  vs.  The  State,  9 .  Ter.  K.,  390.  If  a 
man  lay  out  a  street  or  public  way  over  his  land,  for 
the  general  public,  and  it  be  accepted  and  used  by  the 
public  in  the  manner  intended,  that  is  a  valid  dedica- 
tion of  the  easement.  It  consists  in  the  right  of  way 
over  the  land  of  another,  and  not  of  an  interest  in  the 
land  itself;  that  remains  in  the  owner  of  the  fee,  unaf- 
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fected  by  the  dedication.  Nor  is  any  deed  or  writing 
necessary  to  constitute  a  valid  dedication  of  the  ease- 
ment. It  may  exist  by  <ict  in  pais  and  estoppel  upon 
the  owner  of  the  land.  The  right  to  the  easement  does 
not  depend  upon  its  use  by  the  public  for  any  definite 
time;  "but  it  ought  to  be  for  such  a  length  of  time 
that  the  public  accommodation  and  private  rights  might 
be  materially  affected  by  an  interruption  of  the  enjoy- 
ment." City  of  Cincinnati  vs.  lessee  of  WKite^  6 
Peters,  431.      Jwrvis  vs.  Dean^  3  Bingham,  447. 

In  Woodger  vs.  Jladden^  5  Taimt.,  137,  Chambre, 
Judge,  says:  "No  particular  time  is  necessary  for  evi- 
dence of  a  dedication ;  it  is  not  like  a  grant  presumed 
from  length  of  time.  If  the  act  of  dedication  be  une- 
quivocal, it  may  take  place  immediately;  for  instance,  if 
a  man  builds  a  double  row  of  houses,  opening  into  an 
ancient  street  at  each  end,  making  a  street,  and  sells 
or  lets  the  houses,  that  is  instantly  a  highway." 

Time  is  a  material  element  in  the  question  of  dedi- 
cation, when  the  right  rests  upon  circumstances  from 
which  the  consent  of  the  owner  is  to  be  inferred.  The 
use  of  a  way  is  not,  in  itself,  proof  of  dedication.  It 
may  be  without  the  owner's  consent,  or  against  his  will, 
or  merely  temporary.  K  the  vser  be  for  a  length  of 
time,  that  is  a  circumstance  tending  to  show  the  owner's 
consent,  and  the  fact  of  dedication.  But  it  is  not  con* 
elusive,  and  may  be  explained. 

Now,  to  test  the  present  case  by  these  principles: 
First,  the  dedication  must  be  by  the  owner  of  the  soil. 
Mrs.  Ventriss  was  one  of  the  owners,  and  a  tenant  in 
common  with  several  others,  who  did  no  act  tending  to 
prove    their    concurrence    in    the    supposed    dedication. 
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Without  their  consent,  also,  the  dedication  could  have 
no  legal  existence.  Nor  do  we  think  that  the  consent 
of  Mrs.  Ventriss  was  of  such  certain  and  definite  cha- 
racter as  to  be  of  any  validity.  The  road  was  not 
marked  out,  nor  the  line  of  it  agreed  npon;  and  in  the 
absence  of  proof,  we  cannot  presume  her  consent  to  a 
line  of  road  so  evidently  and  greatly  injurious  to  her 
property.  We  think  it  clear,  that  there  was  no  dedi- 
cation by  the  act  of  Mrs.  Yentriss.  It  was  not,  there- 
fore, a  public  way,  legally  established  in  Dec,  1850, 
when  the  defendant,    Scott,  became  owner  of  the  land. 

The  next  enquiry  is,  was  there  any  dedication  by 
him?  We  consider  it  very  evident,  froin  the  facta 
before  stated,  that  he  had  strong  and  urgent  objections 
to  the  road,  from  the  time  he  became  owner  of  the 
land  over  which  it  passed.  There  is  no  proof  tending 
to  show  a  positive,  affirmative  consent  to  its  continuance; 
nor  can  it  be  inferred  from  a  supposed  silent  acquies- 
cence for  some  six  months,  when  he  took  steps  to  open 
a  new  road,  and  close  the  old  one.  He  may  have  snp- 
posed  that  the  old  road  was  legally  established ;  bnt  in 
that  he  was  mistaken,  and  that  mistake  may  have  been 
the  cause  of  his  acquiescence;  but  it  could  not  take 
away  his  rights. 

In  this  view  of  the  case,  it  is  clear  that  the  former 
owners  of  the  land  had  a  right  to  close  the  road  at 
pleasure;  and  when  the  defendant  became  owner  under 
them  he  had  the  same  right,  unless  he  was  estopped 
to  assert  his  right  in  the  manner  stated  by  the  jndge 
to  the  jury. 

We  see  no  ground  upon  which  the  estoppel  can 
rest.     The  defendant,  it  is  true,  was  active  in  causing 
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the  road  to  be  opened  in  1848.  It  was  done  without 
authority;  was  a  trespass  upon  the  owners  of  the  land, 
for  which  he  was  liable ;  and  the  road  was  never 
legally  established. 

Its  use  by  the  public  was  a  continual  wrong  to  the 
owners  of  the  land  up  to  the  time  when  it  was  sold 
to  defendant.  Did  it,  then,  become  a  public  way,  in 
which  the  public,  or  county,  had  a  legal  interest?  We 
think  not,  most  clearly. 

As  to  the  estoppel^  it  can  only  exist  when  it  is 
mutual;  and  here,  if  it  operate  upon  the  defendant,  so, 
likewise,  it  must  operate  upon  the  county.  If  the 
defendant  is  estopped  to  say  the  truth,  that  is,  that  the 
road  was  not  legally  established,  so  is  the  county  estop- 
ped, and  it  becomes  bound  to  regard  the  road  as  legally 
established,  and  to  keep  it  in  order.  The  right  to  a 
public  way  is  thus  made  to  rest  upon  a  trespass  and 
wrong  done  to  the  rights  of  others;  and  if  the  right  be 
contested,  it  can  only  appear  by  proof,  founded  in  these 
facts. 

We  think  there  was  no  estoppel,  and  that  it  was 
competent  for  the  defendant  to  aver  the  truth,  that  the 
road,  as  a  public  way,  never  was  legally  established. 
In  this  view,  it  was  not  illegal  for  him  to  close  it. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed.  : 
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LouiBYiLLE  &  Na8hvillb  Railboai>  Oo.  VS.  The  Oountt 
OouBT  OF  DAvrosoN  et  al. 

1.  Constitutional  Law.  County  and  corporation  purpote.  Tbe  constniction 
of  a  railroad  throngh  a  county,  or  manicipal  corporation,  is  a  conntj  or 
corporation  parpose,  within  the  meaning  of  §  29  of  art.  2,  of  the  constitu- 
tion of  Tennessee. 

2.  Sabie.  Submitting  the  question  of  a  railroad  tax  to  a  vote  of  the  people.  The 
reference  to  a  vote  of  the  people,  of  the  question  of  subscription  or  no 
subscription  of  stock  in  a  railroad  company,  as  prescribed  in  the  act  of 
1852,  ch.  117,  does  not  invalidate  the  act  by  bringing  it  in  conflict  with  the 
constitution.  The  powers  of  the  legislative  and  judicial  departmeats  examined 
and  expounded. 

3 .  SAifK.  CowUy  courts.  Their  powers  and  duties  under  the  act  of  1 852,  ch,  117. 
The  act  of  1852,  ch.  117,  regulating  county  subscriptions  to  railroads,  con- 
fers no  discretionary  power  upon  the  county  courts  to  levy  a  tax,  appro- 
priate money,  or  create  a  debt.  All  this  is  referred  to  the  people.  The 
duties  devolved  upon  said  courts  by  said  act,  arc,  therefore,  ministerial 
merely--  not  judicial.  They  are  bound  to  carry  oat  the  edict  of  the  people 
under  the  mandate  of  the  law. 

4.  Same.  Same.  Jurisdiction  of  the  quorum  court.  When,  by  an  act  of  the 
legislature  a  new  power  is  vested  in  the  county  court,  or  a  new  duty  de- 
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Tolved  upon  it,  and  no  particular  number  of  justices  is  specified,  any  num- 
ber which  may  constitute  a  legal  court,  can  perform  it. 

5.  Elections.  T/ie  meaning  of  the  words  "a  majority  of  the  votert  of  (he  eouniy," 
When  a  question  or  an  election  is  put  to  the  people  of  a  county,  and  is 
made  to  depend  upon  the  vote  of  a  m^ority  of  the  voters  of  said  county, 
the  only  proper  test  of  the  number  entitled  to  vote  in  such  election,  is  the 
result  thereof,  as  determined  by  the  ballot-box. 

6.  Same.  Whin  county  election  eonteettd  for  failure  of  the  theriff  to  open  tht 
polls  in  one  or  more  civil  districts.  The  mere  fact  that  the  sheriff  fiiiled  in 
a  county  election,  to  open  the  polls  in  one  or  more  precincts,  does  not,  of 
itself,  invalidate  the  election.  To  have  that  effect,  it  must  appear  also  by 
the  facts,  that  such  failure  did,  or  might  have  affected  the  general  result  of 
the  contest.  The  onus  in  this  respect,  is  upon  the  contestants.  MarskaU  vs. 
Kernes^  2  Swan^  68,  cited  and  approved  as  explained. 

7.  Judicial  Decisions.  }Vhat  part  of  an  opinion  is  authority.  The  reasoning, 
illustrationsi  or  references  contained  in  a  judicial  opinion,  are  not  author- 
ity, but  only  the  points  in  Judgment,  arising  in  the  particular  case  before 
the  court.  The  generality  of  the  language  used  in  an  opinion,  is,  therefore, 
always  to  be  restricted  to  the  case  before  the  court,  and  is  only  authoriir 
to  that  extent. 


FBOM  SUMNER,  WHITE  AND  DAVIDSON. 


These  several  cases  from  the  counties  of  Davidson, 
Sumner  and  White,  involving  analogous  principles  ari- 
sing under  the  several  acts  of  the  legislature,  authoriz- 
ing and  regulating  county  subscriptions  to  railroads, 
were  submitted  to  this  court,  and  argued  and  considered 
together.  The  county  court  of  Davidson,  upon  the  appli- 
cation of  the  Louisville  &  Nashville  railroad  company 
to  take  stock  in  their  road,  ordered  the  question  to  be 
submitted  to  the  voters  of  the  county,  whether  said 
county  court  should  subscribe  $300,000  to  the  capital 
stock  of  said  company.  In  March,  1853,  the  election 
was  held,  and  resulted  in  there  being  a  majority  of 
those  voting,  for  the  subscription.  At  the  January 
Term,  1854:,  of  said   county  court,  application  was  made 
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to  the  court  by  said  company,  to  levy  a  tax  for  the  pay- 
ment of  the  interest,  &c.,  on  said  subscription.  This 
was  refused,  and  application  was  thereupon  made  to  the 
circuit  court,  at  its  January  Term,  1854,  for  a  mcmdmtius 
to  compel  the  levy  %i  said  tax.  The  mandamtis  issued, 
and  was  made  absolute  upon  a  final  hearing  by  Judge 
Baxter,  from  which  the  county  court  appealed.  The 
same  company  applied  to  the  county  court  of  Sumner, 
for  a  like  subscription,  and  an  election  was  ordered 
accordingly  by  the  county  court,  composed  of  three  jus- 
tices, at  its  June  Term,  1853.  The  election  was  held, 
and  the  proposition  carried.  At  the  March  Term  of 
said  court,  1854,  the  question  of  issuing  county  bonds 
for  the  amount  of  said  subscription  was,  upon  the  appli- 
cation of  said  cpmpany,  ordered  to  be  submitted  to  the 
vote  of  the  people  of  said  county.  Im  pursuance  of 
said  order,  the  election  was  held,  and  resulted  in  a 
majority  of  the  votes  given,  being  in  favor  of  the  issu- 
ance of  said  bonds.  In  May,  1854,  after  said  election, 
the  agent  of  said  company  made  application  to  the  chair- 
man of  said  court  for  the  issuance  of  said  bonds,  which 
was  refused.  A  mandamus  nisi  issued  from  the  circuit 
court  of  said  county,  at  the  June  Term,  1854,  to  compel 
the  issuance  of  said  bonds,  which  was  made  absolute  at 
the  October  Term  following,  Judge  Baxter  presiding; 
whereupon,  the  chairman  appealed  to  this  court.  The 
case  from  White  county,  was  a  bill  filed  by  Eli  Sims 
and  others,  tax-payers  of  said  county,  in  chancery  at 
Sparta,  against  the  South-Western  Railroad  Company, 
and  others,  seeking  a  perpetual  injunction  against  the 
collection  of  a  tax  levied  by  the  county  court  of  said 
county,    for    the    payment    of    the  subscription    of   said 
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county  to  said  railroad,  which  had  been  made  in  pursu- 
ance of  the  provisions  of  the  act  of  1852,  ch.  117.  At 
the  July  Term,  1854,  of  said  chancery  court,  his  honor, 
T.  Nixox  Vandyke,  Chancellor,  dismissed  the  bill.  The 
complainants  appealed.  All  the  material  facts  of  each 
case  are  stated  in  the  opinion. 

Meigs,  Wm.    Thompson,    Guild,    Coopp:r,    and    N.    S. 
Brown,  for  the  Louisville  &  Nashville  Railroad  Co. 

Marshall  and  Bradford,  for  the  county  court  of 
Sumner. 

E.  A.  EsEBLE  and  McEwbn,  for  the  county  court  of 
Davidson. 

CoLMS,  for  the  South-Western  Railroad  Company. 

M.  M.  Bribn  and  Washburn,  for  Eli  Sims  and  others. 

For  the  county  courts  it  was  argued: 

1.  Tliat  the  election  in  Davidson  county  was  void, 
because  there  was  not  a  majority  of  the  voters  of  the 
county  in  favor  of  the  subscription.  Tlie  general  law  of 
January  22,  uses  the  words,  "majority  of  tlie  votes 
polled,"  while  the  act  of  February  28,  requires  a  "ma- 
jority of  voters."  This  change  of  phraseology  evidences 
a  change  of  intent. 

2.  But  the  election  in  both  counties  was  void  for 
irregularity:  In  Sumner,  because  not  advertised  accord- 
ing to  the  acts^;  because  the  propositions  were  not  there 
prescribed  by  the  act,  were  blended  and  misrepresented. 
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In  Davidson,  no  election  was  held  in  one  of  the  civil 
districts.  This  is  a  fatal  error,  and  makes  the  election 
absolutely  void.  Marshall  vs.  UTemSj  2  Swan,  68.  It  is 
no  answer  to  say  that  an  election  cannot  be  attacked 
collaterally,  because,  in  the  first  place,  this  election  is  of 
a  peculiar  character,  and  not  between  parties  interested 
to  purge  the  polls;  and,  secondly,  it  is  not  merely  void- 
able, and  therefore  good  until  set  aside,  but  absolutely 
void.  This  distinction  is  clearly  made  in  the  case 
referred   to. 

3.  It  is  submitted,  that  aiding  in  building  a  railroad 
by  subscribing  for  stock  in  a  company  incorporated  for 
that  object,  is  not  a  county  purpose  in  the  sense  of  the 
constitution.  The  very  amount  to  be  subscribed  for  suc- 
cess might  deprive  it  of  that  quality.  Would  it  be  a 
county  purpose  to  take  stock  of  greater  value  than  all 
the  taxable  property  of  the  county?  This  is  not  the 
main  objection.  The  road  is  not  under  the  control  of 
the  county.  The  company  might  lawfully  abandon  the 
business  of  running  the  cars;  or  it  might  exclude  the 
county  from  the  benefits  of  the  road,  by  having  no 
depot  in  the  county  or  its  neighborhood.  The  institution 
of  counties  was  neither  for  the  purpose  of  facilitating 
commerce,  nor  encouraging  manufactures,  but  a  mere 
police  regulation  devised  for  the  ease  and  convenience 
of  the  inhabitants  in  their  individual  concerns  of  the 
right  of  property  and  personal  safety.  They  were  not 
created  by  the  constitution,  nor  the  laws  under  it;  they 
are  recognized  only  in  both.  And  looking  to  their 
original  institution,  and  tracing  their  history  to  the  pres- 
ent day,  we  can  find  nothing  which  warrants  the  con- 
clusion that  the  extensive  power   conferred   by  the  acts 
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in  question,  is  a  purpose  of  their  creation.  The  real  gist 
of  the  act  of  1852,  ch.  117,  is  to  force  minorities  to 
become  subscribers  to  a  pecuniary  enterprise  against' 
their  will,  which  is  an  unwarrantable  interference  in 
their  private  affairs,  and  a  gross  yiolation  of  the .  pe]> 
sonal  liberties  of  the  people.  Con.,  art.  1,  §.1.  It  is 
against  common  right,  that  the  msyority  of  citizens  in  a 
particular  territory  should  subject  the  minority  to  heavy 
burdens  against  their  will.  A  county  purpose,  to  autho- 
rize a  county  tax,  must  be  paid  for  out  of  the  county 
treasury,  and  must  be  an  adventure  of  the  county,  and 
under  its  control.  A  tax  for  a  county  purpose'  must  be 
a  county  tax,  that  is,  one  that  comes  into  the  county 
treasury  to  be  used  for  that  purpose. 

4.  The  counties  in  Tennessee,  it  is  submitted,  are 
neither  corporations,  nor  quasi  corporations,  but  are  civil 
divisions  of  the  State,  under  the  jurisdiction  of  a  body 
of  men  called  justices  of  the  peace,  as  to  certain  con- 
cerns, and  well  defined  matters.  By  immemorial  usage, 
these  justices  are  considered  to  have  perpetual  succes- 
sion, under  the  name  of  "justices  of  the  county  court,'^ 
and  to  this  extent,  compose  a  courts  which  is,  in  some 
sense,  a  corporation.  This  corporation,  under  the  late 
statutes,  takes  bonds  payable  to  the  chairman  of  the 
county  court  and  his  successoiB  in  office.  The  county 
court  is  a  corporation  mb  modoy  but  the  county  is  not; 
and  the  inhabitants  are  not  corporators,  but  citizens, 
subject  to  be  governed  by  the  court,  under  the  laws 
of  the  land.  They  have  never  consulted,  as  oorp(»a- 
tors  have,  to  be  governed  diflTerently  from  citizens  of 
all  the  counties,  by  reason  of  a  vote  of  a  majority 
of  the  county.       Counties    do  not   hold  under  charter, 
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have  no  franchises,  are  not  subject  to  forfeiture  or  dis- 
solution, or  visitation,  or  legislative  repeal,  can  make 
no  by-laws.  They  are  civil  divisions  of  the  State;  in 
some  sense,  bodies  politic,  with  restricted  powers,  and, 
under  art.  11,  §  7,  of  the  constitution,  must  have  the 
same  powers,  and  be  subject  to  the  same  duties  through- 
out the  State.  These  powers  and  duties  are  prescribed 
by  statute:  1827,  ch.  49;  1835,  ch.  6;  1837,  ch.  3  and 
ch.  135,  &c.  It  appears  from  these  acts,  that  it  is 
expressly  incompetent  for  a  court  composed  of  three 
justices,  to  bind  the  county  court  by  an  order  such  as 
comes  in  question  in  this  case.  But  if  the  statutes  are 
silent  as  to  the  number  of  justices  who  should  be  pres- 
ent when  said  order  was  made,  the  decisions  are,  that  a 
majority  of  all  the  justices  must  compose  the  court,  and 
a  majority  of  those  present  must  make  the  order,  and 
this  can  only  be  done  at  the  quarterly  courts.  This  is 
the  way,  and  the  only  way,  that  a  contract  can  be 
made  by  the  court  binding  on  the  county.  Aug,  & 
Ames  on  Corp.,  459,  460.  9  Humph.,  266.  2  Eent's 
Com.,  288;   A.  &  A.,  199,  215,  267,  278. 

5.  The  acts  of  1852  are  unconstitutional,  because  the 
powers  conferred  upon  the  people  thereby  are  legislative 
in  their  character,  and  cannot  be  exercised  by  them. 
The  vitality  of  the  legislation  is  made  to  depend  upon 
the  popular  vote.  The  efficacy  of  the  law,  as  well  as 
the  making  of  the  contract,  depends  on  the  popular 
will.  The  test  is,  does  the  people,  by  their  vote,  do 
more  than  contract?  If  they  do,  it  is  legislation  by  all 
the  cases.  The  distinction  is,  if  the  subscription  were 
not  lawful  witliout  the  voje,  the  vote  would  not  make 
it  so.      If  the  subscription  were   authorized  and  lawful 
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without  the  vote,  and  the  vote  was  nothing  more  than 
a  contract,  or  the  execution  of,  or  carrying  into  effect  a 
law,  in  full  force  without  a  vote,  then  it  would  be  a 
good  law  under  the  decisions.  4  Har.,  479.  Supreme 
Ort.  N.  Y.,  1834,  Law  Mag.  Vinton  county  case  in 
Ohio.  It  is  insisted  that  the  law  in  this  case  has  no 
effect  except  by  the  vote,  and  is  therefore  void. 

6.  The  acts  are  in  fact,  nothing  more  than  a  cata- 
logue of  judicial  sentences  pronounced  by  the  legislature, 
whose  execution  is  to  take  place  provided  the  legal 
voters  of  the  counties  shall,  by  a  vote,  say  that  the 
taking  of  stock  in  said  counties  shall  be  a  corporation 
purpose ;  and  as  such,  is  not  only  an  encroachment  on 
the  judicial  department  of  the  government,  but  is  an 
assumption  of  power  to  contract  for  the  counties  as 
bodies  politic,  and  for  the  tax  payers  thereof.  State  vs. 
Flemingy  Y  Humph.,  152.  The  power  granted  to  the 
circuit  court,  under  the  writ  of  mandamus^  is  contrary 
to  the  case  of  Cannon  Cov/niy  vs.  Hoodenpyle^  7  Humph., 
145,  and  is  itself,  a  fiat  to  the  circuit  judge  to  aid  the 
legislature  in  executing  their  judicial  orders  to  the 
coimty  court.  So  that,  the  moment  the  legal  voters 
make  the  project  a  corporation  purpose,  the  legislature 
steps  in  and  makes  a  contract  for  the  county,  and  im- 
poses taxes  to  pay  for  it;  or,  rather,  it  will  have  the 
county  court  to  do  so,  upon  pain  of  imprisonment  The 
substance  of  the  attempted  legislation  is,  that  the  county 
and  county  court,  and  circuit  court,  are  made  phan- 
toms ;  and  by  a  vote  of  a  majority  of  the  legal  voters 
of  a  particular  territory,  all  tlie  tax  payers  become 
stockholders,  (at  any  rate,  under  the  general  law,)  by 
act  of  assembly. 
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7.  The  acts  are  unconstitutional,  because  there  is  no 
constitutional  power  or  remedy  to  enforce  them.  The 
legislature,  in  all  the  plenitude  of  its  power,  cannot 
invent  a  power  or  remedy  by  which  the  acts  of  1852 
can  be  executed,  in  the  case  the  legislative  agents 
refuse  to  carry  them  out.  The  constitution  vests  the 
entire  talcing  power  in  the  legislature.  Art.  2,  §  28. 
By  art.  2,  §  29,  the  legislature  may  authorize  the  seve- 
ral counties  to  impose  taxes  for  county  purposes.  It  may 
authorize,  but  it  cannot  compel.  The  taxing  power, 
under  our  constitution,  is  legislative,  and  all  legislation 
necessarily  involves  the  idea  of  discretion.  When  it  is 
sought  to  compel  the  county  court  to  levy  a  tax  it  is 
sought  to  destroy  its  discretion,  which  is  impossible. 
The  circuit  judge  can  no  more  control  the  discretion 
of  the  county  court,  than  he  can  compel  that  of  the 
legislature.  Both  are  sovereign,  at  least  independent, 
on  the  subject  of  taxation.  This  reasoning  is  sustained 
by  (in  part  derived  from)  the'  opinion  of  this  Court 
in  the  case  of  the  JusUcea  of  Cannon  vs.  Hoodenpyle^ 
7  Hum.,  145.  In  that  case,  it  was  attempted  to  pay 
a  debt  incurred  for  one  of  the  commonest  of  county 
purposes,  to-wit,  the  erection  of  a  court  house.  If  the 
Tnandamus  would  avail  nothing  in  that  case,  it  will 
avail  still  less  in  this. 

It  was  urged  on  behalf  of  the  railroad  companies : 
1.  That  by  the  very  theory  of  popular  elections,  as 
well  as  uniform  usage,  a  majority  of  those  actually 
voting  controls.  The  consent  of  those  who  voluntarily 
absent  themselves  from  the  polls,  to  the  result  of  the 
voting,  must  ex  nece^sitcUey  be    presumed.      Inhabitants 
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of  Sudbury  vb.  Steams^  21  Pick.,  148,  and  cases  cited. 
There  was  nothing  in  the  acts  nnder  discussion,  showing 
an  intention  on  the  part  of  the  legislature  to  change 
this  established  principle,  and  uniform  usage.  The  acts 
themselves  were  one  in  object:  the  ascertainmenf*^  in 
the  usual  way,  of  the  popular  will  upon  the  subject  of 
proposed  subscriptions  to  railroad  enterprises,  and  were 
so  fiar  in  pari  materia.  The  act  of  Jan.  22,  requires 
a  majority  of  the  "votes  polled,"  while  the  act  of  Feb. 
28,  uses  the  expression  "majority  of  voters."  The 
words  are  varied,  but  the  sense  is  one. 

2.  The  return  to  a  mamdamua  is  in  the  nature  of  a 
plea,  and  will  be  disallowed,  if  not  certain  and  positive. 
Com.  Dig.,  Mandamus  D.  3.  11  Co.,  99  b.  1  Har.  A 
J.,  557.  2  T.  E.,  456.  The  answer  of  the  county 
court  IS  defective  in  this  respect,  generally,  but  particu- 
larly in  those  parts  referring  to  the  proceedings  prelimi- 
nary to  the  final  election  on  the  26th  March.  The  aUU- 
gata  are  vague,  uncertain  and  inconsequential. 

3.  For  the  same  reason,  the  facts  relied  upon  to 
establish  the  irregularity  of  the  election  itself,  are  too 
indefinitely  averred.  Elections,  moreover,  cannot  be 
attacked  collaterally  for  irregularities,  but  their  validity 
must  be  tested  directly  by  proceedings  instituted  for  the 
express  purpose.  Bac.  Abr.  Mandamus  D.  Com.  Dig., 
Man.  D.  3.  Besides,  the  irregularities  relied  upon  arc 
such  as  occur  at  every  election,  and  cannot  be  held  to 
vitiate  the  result,  without  destroying  the  practical  utility 
of  the  system.  The  case  of  Marshall  vs.  Kems^  2 
Swan,  68,  relied  on,  has  no  application.  That  case  was 
a  direct  proceeding  to  test  the  validity  of  the  election. 
It  was  averred  and  shown  that  the  polls  were  not  opened 
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at  one  of  the  precincts  in  the  county;  that  not  only 
were  the  resident  voters  in  that  district  sufficient  in  num- 
ber to  have  changed  the  result  of  the  election,  but  that 
so  many  actually  attended  on  the  day,  and  at  the  place 
of  voting,  and  lost  their  votes  by  reason  of  the  failure 
to  open  the  polls,  as  would  have  sufficed  to  change  the 
result.  The  court  was  compelled  to  see  that  the  elec- 
tion was  materially  affected  by  the  irregularity.  It  may 
reasonably  be  presumed,  however,  that  the  decision 
would  have  been  different,  if  the  fact  had  affirmatively 
appeared  that  no  voters  did  actually  attend  on  the  day 
of  election,  and  that  in  consequence  of  such  non-attend- 
ance, the  polls  were  not  opened,  or  if  the  majority  of 
the  successful  candidate  had  been  greater  than  the  entire 
number  of  votes  in  the  civil  district  omitted;  for,  in 
either  of  the  supposed  cases,  no  injury  could  have 
occurred  to  any  one  by  reason  of  the  omission  or  irreg- 
ularity. The  failure  to  open  the  polls  at  one  precinct, 
in  the  absence  of  fraud,  is  not  one  particle  more  irregu- 
lar or  injurious  than  the  admission  of  illegal  votes;  and 
every  lawyer  knows  that  illegal  votes  do  not  render  an 
election  void,  but  the  polls  may  be  purged,  and  the 
candidate  having  the  largest  number  of  legal  votes 
declared  elected.  Popular  elections  would  cease  to  be 
practically  useful;  would  in  fact  become  intolerable,  if 
every  irregularity,  no  matter  how  immaterial,  should  be 
held  to  vitiate  the  result. 

4.  The  respondents  insist  that  the  county  court  cannot 
be  empowered  to  levy  a  tax  for  any  but  county  pur- 
poses, and  that  making  a  railroad  is  not  a  county  pur- 
pose. The  constitution  (Art.  2,  §  29)  expressly  em- 
powers the   general   assembly    to   authorize   the   several 
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counties  and  incorporated  towns,  to  impose  taxes  for 
county  and  corporation  purposes;  and  the  only  question 
which  can  be  made  is,  whether  building  a  railroad  is  a 
county  purpose.  The  subject  has  been  too  recently 
discussed  before  this  court,  to  justify  a  repetition  of  the 
course  of  reasoning  pursued  in  the  argument,  and  sanc- 
tioned by  the  able  and  elaborate  opinion  delivered  in 
the  case  of  Nichol  et  als.  vs.  Mayor  and  Aldermen  of 
NashmlU^  9  Hum.  252.  The  doctrine  of  that  case  has 
been  followed  in  other  States,  whose  decisions  may  now 
be  added  to  the  list  cited  in  the  opinion.  Stark  vs. 
Mayaville  <&  Lexington  H.  li.  Co.^  13  B.  Mon,,  26. 
Ooddin  vs.  Orump^  8  Leigh,  120.  Thomas  vs.  Ldwndj 
24  Wend.,  65.  City  of  Bridgeport  vs.  ITousatonic  JS, 
B.y  15  Conn.,  475.  Shaw  vs.  Dennis^  6  Gil.,  405. 
Talbot  vs.  Dent,  9  B.  Mon.,  530.  11  Mon.,  143. 
Pennsylvania  vs.  MoWUliamSj  1  Jones,  61.  People  vs. 
Mayor  of  Brooklyn,  4t  Com.,  419.  Oin.,  Wilm.  ds 
Zam^esville  R.  B.  Co.  vs.  Coram,  of  Claiborne  county, 
Supreme  Court  of  Ohio,  1852.  If  building,  or  aiding 
in  the  building  of  railroads,  is  a  corporation  purpose  for 
a  city,  much  more  so  is  it  for  a  county.  The  subject 
of  roads  is  peculiarly  the  province  of  the  counties  as 
municipal  corporations;  and  there  can  be  no  question 
that  they  may  make  any  kind  of  roads  the  state  of  the 
country,  or  progress  of  the  world  may  rendfer  necessary 
or  advisable  for  the  interest  of  the  people. 

5.  It  is  urged  in  this  connection,  that  the  acts 
under  consideration  are  unconstitutional,  because  they 
attempt  to  transfer  to  the  people  the  legislative  power 
exclusively  conferred  by  the  constitution  upon  the  gene- 
ral assembly.     It  is  unfortunate  for  this  argument,  that 


DECEMBEE  TERM,  1854.  649 


Louisville  &  Nashville  R.  R.  Co.  vs.  The  County  Court  of  Davidson  co.  et  al. 


the  present  case  falls  within  none  of  those  eatagories 
in  which  such  legislation  has  been  deemed  questionable. 
There  is  no  attempt  on  the  part  of  the  legislature  to 
shun  responsibility.  The  enactments  do  not  go  into 
effect  upon  the  ascertainment  of  the  popular  will.  The 
legislation  is  definite,  fixed  and  final;  a  part  of  the  law 
of  the  land  without  vote  of  the  people.  It  is  not  the 
law,  but  the  contract  authorized  by  the  law,  that  is  to 
be  subipitted  to  the  popular  vote.  And  to  whose  vote? 
Not  the  citizens  of  the  State,  generally;  not  the  voters 
of  a  grand  division,  or  even  district  of  the  State;  but 
to  the  people  as  members  of  a  county;  call  it  muni- 
cipal, political,  or  qiuisi  corporation.  Ang.  &  Ames  on 
Corp.,  12-19.  2  Kent's  Com.,  274,  278.  Maury  County 
vs.  Lewis  County^  1  Swan,  236.  Justices  of  Cannon  vs. 
Hoodenpyley  7  Humph.,  146. 

The  county  is  a  corporation  for  political  and  local 
puq)oses,  and  as  such  may  be  vested  with  all  powers 
within  the  purview  of  art.  2,  §  29  of  the  constitution. 
Under  these  acts,  it  was  left  to  the  *  people  of  each 
county  as  individual  corporators,  not  to  approve  or  con- 
firm the  law  —  for  it  is  the  law  although  every  county 
refuses  to  receive  its  benefits  —  but  to  fix  the  amount  of 
the  subscription,  in  other  words,  terms  of  the  contract. 
Tliis  was  right  and  proper,  and  not  only  constitutional, 
but  eminently  just,  and  in  consonance  with  our  republi- 
can institutions. 

Even  if  the  vitality  of  the  law  were  make  to  depend 
upon  the  contingency  of  popular  approval,  it  is  doubtful 
whether  it  would  thereby  be  rendered  unconstitutional. 
The  argument  based  upon  the  policy  of  such  legislation, 
is  exceedingly  unsatisfactory.      It  is  certainly  inconveient 
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to  be  resorting,  on  all  occasions,  to  the  people  to  sanction 
legislation;  but  the  argument,  ab  inconvenienti^  however 
much  it  may  go  to  the  policy,  cannot  affect  the  right. 
Legislation  dependent  upon  contingencies  in  going  into 
operation,  is  by  no  means  unfrequent.  Congress,  as  ha? 
been  well  said  in  a  recent  case,  often  passes  laws  whose 
operation  is  made  contingent  upon  the  revenue  laws  of 
foreign  States,  on  the  action  of  foreign  governments — of 
which  the  late  reciprocity  treaty  with  the  British,  nation 
and  her  American  colonies,  is  a  notable  instance — and 
no  one  has  even  doubted  the  regularity  of  such  enact- 
ments. The  popular  approval  does  not  make  the  law, 
it  only  fixes  the  time  when  it  shall  go  into  operation. 
K  contingent  legislation  is  ever  justifiable,  it  would  seem 
to  be  peculiarly  appropriate  under  our  form  of  govern- 
ment, at  least,  in  cases  where  the  contingency  relates  to 
the  popular  approval.  Whatever  may  be  the  conclusion 
on  this  subject  in  regard  to  general — and  the  authorities 
are  certainly  confiicting,  so  far  as  such  laws  are  con- 
cerned—  there  can  be  little  diflSculty  when  the  qnestion 
is  narrowed  down  to  local  legislation,  involving  the  con- 
tingency of  popular  approval  in  a  matter  touching  the 
political,  municipal,  or  qudd  corporations  called  counties. 
Our  own  statute  books  are  filled  with  cases  where  new 
counties  have  been  organised  out  of  fractions  of  old 
counties,  where  county  lines  have  been  changed,  and 
county  towns  removed  by  act  of  the  legislature,  approved 
by  the  people.  The  authorities  upon  this  mixed  question, 
are  collected  and  commented  upon  in  a  recent  case,  in 
which  the  vitality  of  such  laws  is  ably  sustained.  State 
Cff  Vermomt  vs.  Parkes^  Liv.  Law  Mag.,  for  Janaary 
1855. 
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6.  It  is  urged  that  the  levying  a  tax  by  the  county 
court,  is  a  matter  of  discretion,  which  cannot  be  con- 
trolled by  the  circuit  court.  The  argume,nt,  in  support 
of  this  object,  goes  upon  the  supposition  that  the  county 
court,  so  far  as  the  power  of  taxing  is  concerned,  is  a 
local  legislature,  whose  discretion  is  unlimited  and  inca- 
pable of  being  controlled.  This  is  assuming  altogether 
too  much.  The  county  court  is  not  known  to  the  con- 
stitution. It  is  the  mere  creature  of  the  legislature.  The 
29th  sec.  of  the  2d  article  of  the  constitution,  speaks  of 
counties,  not  county  courts.  The  corporate  functions  of 
a  county,  as  a  municipal  body,  must  be  exercised  by 
some  of  the  agents  and  servants  of  the  county,  and  have 
been  entrusted  to  the  county  court,  but,  unquestionably, 
they  might  be  conferred  upon  the  constables,  as  sug- 
gested by  the  circuit  judge,  or  upon  special  commis- 
sioners, or  upon  the  people  of  the  county  in  mass.  "The 
power  to  tax,"  says  Judge  Rebsk,  {JiLstices  of  Cannon 
vs.  IloodrnpyU^  7  Humph.,  146,)  "is  not  judicial,  and 
might  have  been  confided  to  any  other  agents,  or  to  the 
people  of  the  counties  themselves."  In  that  case  it  was 
held,  that  the  power  conferred  upon  the  county  court  to 
assess  taxes  for  ordinary  county  purposes,  was  a  delega- 
tion of  legislative  power,  and  gave  the  court  a  discretion 
similar  to  that  of  the  legislature  itself,  which  discretion 
could  not  be  controlled  by  mandamus.  In  this  case,  the 
discretion  is  entrusted,  not  to  the  county  court,  but  to 
the  people,  in  conformity  with  Judge  Reese's  suggestion. 
After  the  people  have  exarcho.l  the  discretion  veste^l  in 
them  by  deciding  to  enter  into  the  obligation,  the  duty 
of  the  county  court  becomes  imperative,  not  discretion- 
ary.     It  may  be  added,  that  even  in  a  matter  ordinarily 
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of  discretion,  the  legislature  might  make  the  duty  impe- 
rative, and  enforce  its  performance  through  the  arm  of 
the  judiciary.  This  cannot  be  doubted,  without  making 
the  county  court  superior  to  the  legislature.  Const.,  art. 
XI,  §  7. 

Cabuthebs,  J.,  delivered  the  opinion  of  the  court. 

The  leading  questions  in  these  cases  are  the  same, 
differing  only  in  details  and  mode  of  proceeding.  We 
will  consider  them  together,  pointing  out  the  differen- 
ces so  far  as  may  be  necessary.  They  all  originated 
under  the  acts  of  1851-2,  authorizing  county  subscrip- 
tions of  stock  in  certain  railroads.  In  each  case,  the 
constitutionality  of  those  acts  is  brought  in  question.  In 
the  two  first,  the  proceeding  is  by  petition  to  the  circuit 
court  for  writs  of  mandamus  to  compel  the  county  courts 
and  their  chairman  to  perform  the  duties  required  of 
them  m  the  statutes ;  and  in  the  other,  by  bill  in  equity, 
filed  by  the  tax-payers  of  White  county,  to  enjoin  the 
collection  of  the  tax  imposed. 

In  cases  of  so  much  importance,  involving  as  these 
do,  more  than  a  million  of  dollars,  and  many  millions 
more  perhaps  depending  on  the  principles  now  to  be 
settled  in  this  State,  it  is  gratifying  to  be  able  to 
announce  that  the  court  concur  in  every  material  pro- 
position embraced  in  the  record  and  the  arguments. 
This  is  their  unanimous  opinion. 

It  is  gratifying,  also,  to  be  able  to  say,  that  the  cases 
have  been  argued  on  both  sides  with  that  ability  and 
zeal  which  their  great  importance,  the  large  amount 
involved,  and  the  expectation  of  the  community  demand. 
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Bj  this  thorough  examination  and  masterly  argumenta- 
tion, on  the  part  of  counsel,  the  court  has  been  much 
aided  in  its  deliberations,  and  feel  greatly  indebted  to 
it  for  the  satisfactory  conclusions  at  which  they  have 
been  able  to  arrive. 

The  high  and  vital  powers  claimed  by  the  legisla* 
ture  for  itself  and  the  counties  in  these  acts,  are  well 
calculated  to  excite  the  deepest  anxiety  and  solicitude 
in  the  minds  of  the  people.  It  is  not  surprising,  then, 
nor  is  it  to  be  deprecated  while  circumscribed  by  law, 
that  much  excitement  has  existed,  and  the  powers  of 
the  government  subjected  to  the  strictest  scrutiny  and 
severest  tests.  This  comports  well  with  the  genius  of 
our  people,  and  is  not  unfavorable  to  the  stability  of 
their  institutions.  The  people  are,  as  they  should  ever 
be,  jealous  of  doubtful,  but  most  obedient  to  legitimate 
power.  They  will  contest  it  as  their  fathers  did,  wjien 
unauthorized,  or  even  dubious,  by  legal  and  orderly 
means,  but  submit  to  it  cheerfully,  hard  as  it  may 
seem  to  them  to  operate  in  any  particular  instance, 
when  declared  in  the  mode  prescribed  in  their  system 
of  government,  to  be  within  its  prescribed  limits.  And 
it  is  most  happy  for  the  country  that  they  are  so  deeply 
imbued  with  this  law  abiding  spirit,  as  without  it,  an- 
archy and  confusion  would  very  soon  supplant  law  and 
order  in  a  popular  government  like  ours,  where  all  men 
have  to  look  to  the  law  and  not  to  the  bayonet,  for  the 
protection  and  safety  of  their  persons  and  property. 
Freemen  are  well  aware  that  their  only  safety  is  in  the 
sanctity  of  their  own  laws,  and  all  defend,  appeal  to, 
and  stand  by  them  when  settled,  and  as  settled  by  the 
tribunals  constituted  for  the  purpose,  except  lawless  mobs 
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and  reckless  malefactors.  The  snggestion,  then,  that  any 
oanstUutional  law^  no  matter  how  inexpedient  or  oneroas, 
might  be  disobeyed  or  resisted  by  the  people  while  in 
force,  mnst  be  regarded  as  ont  of  place  and  inapplicable. 
But  if  it  were  otherwise,  it  could  not  hare  the  weight 
of  a  feather,  with  any  one  worthy  of  judicial  position. 
These  considerations  may  be  mooted  in  the  legislature, 
bat  not  in  the  conrts. 

The  people  of  this  State  met  in  convention,  by  their 
representatives,  in  1834,  for  the  purpose  of  forming  a 
new  constitution,  or  amending  and  altering  the  old  one 
adopted  in  1796,  at  the  birth  of  the  State.  Not  con- 
tent silently  to  entrust  the  cause  of  internal  improve- 
ments to  the  legislature  under  the  ample  powers  devolved 
upon  it  for  that,  and  all  other  purposes  connected  with 
their  well  being  and  prosperity,  they  expressly  enjoined 
this  duty  upon  that  body  in  §  9  of  the  xi.  Art.  of  that 
instrument,  in  these  emphatic  words:  ^^A  well  regulated 
system  of  internal  improvements  is  calculated  to  devel- 
ope  the  resources  of  the  State,  and  promote  the  happi- 
ness and  prosperity  of  her  citizens;  therefore,  it  ought 
to  be  encouraged  by  the  general  assembly." 

At  the  first  session  after  the  ratification  of  the  con- 
stitution by  the  people  in  1835,  the  turnpike  system  was 
adopted,  by  which  the  State  was  embarked  in  the  cause 
to  the  extent  of  two-fifths  of  the  stock  necessary  to  build 
any  road  in  which  the  citizens  would  subscribe  and 
secure  the  other  three-fifths.  In  1837,  the  aid  of  the 
State  was  extended  to  one-half,  to  be  paid,  in  both 
cases,  by  the  issuance  of  her  bonds.  A  bank  of  the 
State  was  created  to  constitute  a  part  of  the  system,  and 
to  aid  the  cause  of  education,  which   was  likewise  made 
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a  prominent  object  of  the  convention,  as  appeara  in  § 
10  of  the  same  article.  This  system  of  improvement 
received  a  severe  shock  in  the  great  revulsion  of  the 
commercial  world,  which  occurred  about  the  time  it 
went  into  effect,  and  was  arrested  by  the  legislature  in 
1839.  Roads  enough,  however,  had  been  built,  or  com- 
menced, in  the  meantime,  to  demonstrate  their  effects 
upon  the  prosperity  of  the  counties  and  sections  through 
which  they  passed.  Provision  was  at  the  same  time 
made  to  aid  in  the  construction  of  certain  railroads, 
which  resulted  in  discouraging  failures.  From  this  time 
for  several  years,  the  spirit  of  internal  improvement 
slumbered,  and  the  constitutional  injunction  remained 
unheeded  until  1851,  when  the  people  became  fully 
aroused  again  on  this  subject,  by  the  spirit  which  actu- 
ated their  convention  and  gave  birth  to  the  constitutional 
mandate  copied  above.  A  new  era  in  the  cause  of 
improvement  had,  however,  by  this  time,  been  ushered 
in,  and  its  benefits  fully  tested  by  our  sister  States  in 
the  adoption  of  railroads  for,  or  in  addition  to,  turn- 
pikes and  canals. 

This  system  had  proved  itself  to  be  as  much  supe- 
rior to  the  former,  as  that  was  to  the  common  dirt 
roads  with  their  wooden  causeways  and  melting  embank- 
ments which  had  preceded  it.  It  was  discovered  that 
wherever  a  good  system  of  railroads  had  been  adopted, 
prosperity  had  crowned  the  efforts  of  the  people  in 
every  branch  of  business,  and  comparative  darkness  and 
inertia  seemed  to  be  settling  down  upon  every  section 
in  which  it  had  been  neglected.  This  contrast  becom- 
ing stronger  and  more  glaring  every  year,  at  length 
aroused  the  State  pride,  and  waked  up  the  slumbering 
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energies  of  our  people  to  a  sense  of  their  interest. 
This,  in  1861,  resulted  in  the  election  of  a  general 
assembly  which  made  a  bold  movement  to  recover  the 
ground  which  had  been  lost,  and  overtake,  if  possible, 
in  their  career  of  prosperity,  those  States  by  which 
Tennessee  had  been  so  far  outstripped.  Her  younger, 
as  well  as  elder  sisters,  were  looking  back  upon  her 
in  their  rapid  march,  and  jeering  her  supineness  and 
apathy. 

The  acts  now  under  consideration  constitute  a  part 
of  the  system  then  adopted.  It  was  provided  that  the 
bonds  of  the  State  should  be  loaned  to  the  various 
companies  then  chartered,  to  the  extent  of  eight  thou- 
eand  dollars  per  mile,  upon  the  procurement  of  stock 
sufficient  from  individuals  and  other  sources,  to  complete 
the  roads  with  that  assistance.  To  this  extent,  the  aid 
of  the  credit  of  the  whole  State  was  given.  But  it 
was  thought  reasonable  that  the  particular  comities 
through  which  such  roads  might  pass,  in  consequence 
of  the  peculiar  and  local  advantages  to  them  in  their 
property  and  business,  in  addition  to,  and  above  the 
general  benefit  to  the  whole  people,  should  contribute 
as  a  local  community,  a  sum  commensurate  with  such 
extra  benefit,  to  be  deternained  by  themselves.  To 
carry  out  that  view,  which  seemed  to  be  reasonable  and 
just,  these  acts  were  passed.  The  first  provision,  by 
which  a  debt  to  be  paid  by  all  the  people  of  the 
State  is  created,  is  based  upon  the  consideration  that 
the  benefits  of  the  system  will  be  diffused  thronghout 
the  whole,  and  certainly  all  are  interested  in  the  pros- 
perity of  any  part  of  a  community.  The  second  pro- 
vision goes  upon  the  very  reasonable  conclusion,  that  if 
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such  improvements  be  a  blessing,  those  who  are  nearest 
to  them  are  the  largest  participants;  that  is,  the  bene- 
fits derived  are,  as  a  general  rule,  in  proportion  to  the 
proximity  to  them.  If  this  be  so,  if  the  legislature 
were  right  in  this  conclusion,  it  is  difficult  to  contro- 
vert, successfully,  the  justice  and  equity  of  this  regu- 
lation, if  it  had  the  power,  under  the  constitution,  to 
make  it.  But  we  are  not  to  be  understood  as  inti- 
mating that  we  have  any  power  to  base  our  action 
upon  the  inexpediency,  injustice,  or  impolicy  of  the 
enactments  of  that  body,  if  they  be  not  in  conflict 
with  the  supreme  law.  And  whether  these  acts  are 
forbidden  by  that  law,  is  a  grave  and  important  en- 
quiry, upon  which  we  will  now  enter. 

The  general  statute  passed  January  the  22nd,  1852, 
ch.  117,  which  is  made  applicable  to  all  the  counties  of 
the  State,  and  under  which  the  counties  of  Sumner  and 
White  proceeded,  is  in  substance,  as  follows:  Sec.  1 
makes  it  lawful  for  any  county  court,  through  their 
chairman,  to  subscribe  for  stock  in  any  railroad  which 
may  pass  through  its  county,  or  be  contiguous  thereto. 
Sec.  2  forbids  such  subscription,  until  the  approba- 
tion of  a  majority  of  "the  legal  voters  of  the  county" 
is  obtained,  by  an  election  to  be  ordered  by  said  court, 
and  to  be  held  by  the  sheriff,  after  giving  at  least 
thirty  days  notice  in  writing,  at  all  the  places  of  hold- 
ing elections  in  the  county ;  "  which  advertisement  shall 
specify  the  amount  of  stock  proposed,  and  when  paya- 
ble." "And  if  a  majority  of  the  votes  polled  be  "for 
subscription,"  the  chairman  of  the  county  court  shall 
carry  into  effect  the  will  of  the  majority,  and  shall 
gubecribe  the  amount  of  said  stock  so  voted  for."  If 
43 
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the  vote  be  adverse,  then  the  question  is  not  again  to 
be  propounded  within  six  months;  and  not  then,  with- 
out a  concurrence  of  a  majority    of  all  the  justices  of 
•uch  county.      Sec.   3  makes  it  the  duty  of  the  county 
court  to  order  such  election,   upon    the    application,  in 
writing,  of  a  majority  of  the  commissioners  of  such  road; 
or,  if  organized,  by  the  board."      "Said  elections  shall 
be  held  and  conducted  as  the  county  court  shall  direct." 
Sec.  4  provides  that    such    monies    shall    be    expended 
within  the  county,  or  as  near  thereto  as  practicable,  if 
the    charter    and  existing    obligations    of  said   company 
will  permit.      Sec.  5.  That  when  such  stock    is   taken, 
it   shall    be  the  duty  of  the  county  court  to  levy  the 
necessary  taxes  for  that  special  purpose.      Sec.  6  makes 
provision    for    the    collection    of  the  tax.      Sec.   7  pre- 
scribes the  duty  of  the  clerk  in  making  out  a  tax  list 
Sec.  8  prohibits  the  collection  of  more  than  thirty-three 
and  one-third  per  cent,  of  such  subscription  in  auy  one 
year;    requires    it    to    be    paid  to  the  treasurer    of  the 
company  as  it  may  be  collected;  the  collector  to  give 
the  tax-payer  a  certificate  of  the  amount  paid  by  him, 
"which  may  be  traded,    assigned  or   transferred,"    and 
"*AaK  he  receivable  in  payment  of  freight   or  passage" 
on  said  road.      Said  certificate  to  be  countersigned   by 
the    clerk    of    the    county    court,   and  shall    entitle   the 
holder  to  receive  a  certificate  of  stock  in  such  road,  and 
to    become  a   stockholder    when  the  amount   of  one   or 
more  shares  may   be   presented.      Sec.  9    provides   that 
upon  the  subscription  of  the  stock  so  voted  by  the  peo-- 
pie,  the  county  court  may  appoint  a  proxy  to  represent 
it  in  all  the  proceedings  of  the  board.     Sees.  10  and  11 
provide  for  settlements,  &c.,  with-  the  tax  collector,    and 
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prescribe  certain  duties  to  the  clerk.  Sec.  12.  If  no 
railroad  fund  be  in  hand  at  the  making  of  any  unex- 
pected call  by  the  company,  the  county  court  is  to  issue 
"county  warrants"  at  interest,  to  the  board,  which  shall 
be  redeemed  at  the  county  treasury  at  such  time  as  may 
be  agreed  upon.  Sec.  13  extends  the  privileges  of  the 
act  to  incorporated  cities  and  towns.  Sec.  14.  ^'£e  it 
enacted^  That  the  circuit  courts  of  the  State,  shall  have 
power  to  issue  a  writ  of  maTidamus^  to  compel  said 
county  courts  to  carry  into  effect  the  provisions  of  this 
act,  so  far  as  is  incumbent  on  said  county  courts  so  to 
do."  Sec.  15  fixes  the  fees  of  the  collector  and  clerk, 
and  requires  the  court  to  add  to  the  amount  of  stock 
voted  and  subscribed,  a  sum  suf&cient  to  cover  such 
expenses  of  collection. 

The  petitioner  or  relator  is  a  corporate  body,  made 
so  by  an  act  of  the  legislature  of  Kentucky;  and  by  an 
act  of  the  general  assembly  of  Tennessee  of  1851,  a 
right  of  way  is  granted  to  it  through  this  State,  so  as 
to  connect  the  cities  of  Louisville  and  Kashville,  with 
sundry  limitations  and  conditions,  all  of  which  have 
been  accepted. 

At  the  June  Term,  1852,  of  Sumner  county  court, 
the  board  of  said  corporation,  by  its  President,  L.  L. 
Shreve,  petitioned  said  court  in  writing,  to  order  a  vote 
of  the  people  on  the  question  of  subscribing  $300,000 
of  stock  in  said  road,  upon  the  terms  prescribed  by 
the  act  of  assembly.  The  petition  was  granted,  and 
the  Court,  consisting  of  three  justices,  only,  present, 
made  the  order  following:  "Ordered  that  the  sheriff 
and  his  deputies  shall  advertise  for  at  least  thirty  days, 
and  open  the  polls  for  said    legal  voters,  and  hold  an 
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election  upon  Saturday  the  24tli  of  July,  1852,  at  the 
various  election  grounds   of  the  civil  districts  of  Sum- 
ner county,  submitting  the  following  propositions  to  said 
legal  voters,  which    shall    be   embraced    in   said  adver- 
tisements, to-wit:    That  the  county  court  of  Sumner  shall 
subscribe  stock  to  the  amount  of   $300,000,   payable  in 
five  equal  annual  instalments,  from  the  1st  day  of  Jan- 
uary   next,   in    the    Louisville    and    Nashville    Railroad 
Company,  agreeably  to  the  provisions  of  said  act,  upon 
the  following  conditions:      That  said    railroad  company 
shall    permanently  locate    said    railroad    so  as    to  make 
the  town  of  Gallatin  a  point  on  the  same,  by  the  1st 
day  of  September  next.      If  said  company  shall  fail  to 
make  said  location  by  the  Ist  of  September,  1852,  and 
by  writing  notify  the  chairman  of  the  county  court  of 
said  location,  then  the  county  court  shall  subscribe  the 
said    sum   of  $300,000  of  stock    in    the    Nashville  and 
Cincinnati    Railroad  Company.       In  either  case  of  the 
subscription  of  said  stock,  the  money  so  subscribed  shall 
be  expended  in  the  county  of  Sumner  agreeably  to  the 
act.       The    sheriff   shall    hold    said    election    under  the 
law  governing  elections  for  governor,  members  of  Con- 
gress,  and  the  general  assembly." 

The  list  of  voters  was  to  be  reported  to  the  next 
court,  and  if  it  appeared  from  the  report  to  the  sheriff 
that  a  majority  was  for  subscription,  the  chairman  was 
to  subscribe  for  the  stock  according  to  the  order.  It 
appears  from  the  minutes  of  the  court,  that  a  petition 
had  also  been  made  by  the  commissioners  of  the  Nash- 
ville and  Cincinnati  road,  at  the  same  time  and  of  the 
•same  tenor  of  the  other.  Judges  to  hold  the  election 
at  each    precinct  were   appointed    by  the  court.       The 
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certificate  of  the  sheriff  was  produced  to  the  quorum 
court  at  August  Term,  by  which  it  appeared  that  he 
had  held  the  election  as  required  by  the  order  of  June 
Term,  and  that  there  were  1,128  affirmative,  and  1,022 
negative  votes — majority  106.  The-  conditions  set  forth 
in  the  order  of  the  court  of  June  Term,  were  complied 
with  by  the  board  of  the  Louisville  and  Nashville  com- 
pany, in  the  time  required,  and  George  A.  Wyley,  as 
chairman,  made  the  subscription.  All  of  which,  with 
the  correspondence,  was  reported  to  the  August  Tenn, 
and  entered  upon  the  minutes,  and  his  action  was  rati* 
fied  and  confirmed  by  the  court.  The  said  "Wyley  is 
then  appointed  proxy  for  said  county,  to  act  for  it  in 
the  board. 

On  the  30th  of  December,  1853,  the  Legislature 
passed  a  special  amendatory  act,  to  authorize  the  coimty  of 
Sumner  to  issue  her  bonds,  in  payment  of  her  subscription 
of  $300,000,  at  not  less  than  ten  nor  more  than  twenty 
years  at  six  per  cent,  interest,  provided  the  company 
would  receive  them  in  payment,  and  the  people  should 
vote  for  the  change  m  the  mode  of  payment  thus  pre- 
scribed. In  this  event,  it  is  made  the-  duty  of  the  chair- 
man of  the  court  to  sign  and  dleliver  the  bonds.  An 
election  was  ordered  by  the  courts  which  resulted  in  a 
majority  for  the  change. 

Application  was  then  made  to  the  chairman,  James 
P.  Taylor,  for  the  bonds  and  refused..  Thereupon  this 
petition  was  filed  in  the  circuit  coca*t  for  a  mandcmms 
against  said  chairman  and  the  justices  of  the  peace  of 
Sumner  county,  commanding  the  former  to  issue  the 
bonds,  or  that  the  county  court  be  c(Hnpelled  to  levy  a 
tax  to  pay  the  subscription.     Trocoss  was  served  on  all 
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the  justices.  A  minority  of  thenl  answer,  consenting  to 
the  prayer  of  the  petition,  and  a  majority  concur  with 
the  chairman  against  it,  and  in  the  assignment  of  causes 
against  the  issuance  of  the  writ  of  mandamus.  The 
writ  was  awarded  by  his  honor,  the  circuit  judge,  and 
an  appeal  in  error  to  this  court. 

The  first  and  most  prominent  in  the  order  in  which 
we  will  consider  them,  is,  that  the  said  acts  of  18S2  and 
1853  are  unconstitutional. 

1.  Because  they  delegate  a  power  involving  taxation 
to  the  counties  for  an  object  not  local.  Whatever  doubtg 
may  exist  upon  the  abstract  question  of  the  authority  of 
the  law-making  department,  to  delegate  any  portion  of 
its  power  to  the  subordinate  civil  divisions  of  the  State, 
or  town  corporations,  such  doubts  cannot  arise  here 
because  this  authority  is  expressly  given  in  our  constitu- 
tion in  specified  cases,  as  to  local  matters  generally.  By 
art.  11,  §  8,  the  Legislature  "  have  a  right  to  vest  such 
powers  in  the  courts  of  justice,  with  regard  to  private 
and  local  affairs,  as  may  be  deemed  expedient." 

2.  As  to  the  taxing  power,  the  most  important  and 
delicate  of  all  the  legislative  powers,  art.  2,  §  29,  confers 
upon  the  legislature  "the  power  to  authorize  the  several 
counties  and  incorporated  towns  in  this  State  to  impose 
taxes  for  county  and  corporation  purposes  respectively, 
in  such  manner  as  shall  be  prescribed  by  law." 

It  is  not,  nor  can  it  be  controverted,  that  this  last 
section  fully  covers  and  sustains  the  act  in  question,  if 
the  railroad  be  properly  a  "  county  purpose."  But  it  is 
insisted  in  the  argument,  that  it  is  not  so  in  the  sense 
of  the  constitution.  It  is  no  easy  matter  to  affix  a  clear 
and  definite  meaning  to  this   phrase.     It  is  less  difficult 
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to  state  cases  which  do,  and  others  which  do  not  fall 
within  it,  than  to  draw  any  exact  or  palpable  line  between 
them. 

There  would  be  no  diversity  of  opinion  on  the  propo- 
sition, that  court-houses,  jails,  poor-houses,  and  common 
roads,  and  bridges,  by  which  they  are  made  accessible  to 
the  people,  are  "county  purposes,"  and  that  hotels,  mer* 
cantile,  trading,  banking,  and  manufacturing  establish- 
ments would  not  be,  although  they  may  be  highly 
necessary  for  the  comfort  and  prosperity  of  the  people 
at  large.  These  are  —  as  they  should  be  —  left  to  pri- 
vate and  voluntary  enterprise,  and  cannot,  in  any  just 
sense,  be  regarded  as  public  or  county  purposes.  Nor  is 
there  any  necessity  that  it  should  be  otherwise,  becanse 
the  prospect  of  gain  will  always  attract  suflScient  pri- 
vate capital  into  those  channels.  Such  enterprises  will 
generally  advance  with  the  wants  and  demands  of  the 
community,  independent  of  public  aid.  No  authority 
exists,  then,  for  the  delegation,  of  power  to  counties  and 
corporations  to  levy  taxes  for  -such  purposes;  and  an 
act  to  that  effect,  as  well  as  any  action  nnder  it,  would 
be  nugatory.  We  had  a  case  before  ns  at  the  present 
term,  Steadmcm  vs.  The  Mayor  and  Alderman  of  Gal- 
latin et  als.,  in  which  the  question  was,  as  to  the  power 
of  a  town  corporation  to  issue  their  bonds,  and  levy 
ta^es  for  stock  in  a  woollen  and  cotton  factory  within 
their  limits;  and  were  prepared  to  decide  that  this  was 
not  a  corporation  purpose,  within  the  meaning  of  the 
constitution,  and  therefore  an  act  of  assembly  giving 
them  the  power,  would  have  been  void;  but  as  the 
action  in  that  case  was  without  any  statute  specially 
conferring  the   power,   it  was   only  necessary  to   decide, 
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that  bj  the  general  corporate  powers  of  the  town,  cor- 
poration debts  could  not  be  contracted,  or  taxes  leried 
for  such  purposes,  and  consequently  the  bonds  were  void, 
and  could  not  be  forced  upon  the  contractors,  who  had 
specially  agreed  to  take  them  in  payment. 

But  the  question  recurs.  Is  a  railroad  a  "county 
purpose"?  If  this  question  cannot  be  answered  in  the 
affirmative,  the  act  of  1852  is  unauthorized  by  the  con- 
stitution, the  whole  proceeding  is  a  nullity,  and  the 
mamdarrms  must  be  refused. 

One  of  the  first  wants,  next   to  the   necessary  means 
of  subsistence,  in  any  community,  is  some  mode  of  reach- 
ing each  other   for   social    or   business    intercourse,  and 
mutual    assistance  and    advantage.     Wild    animals  have 
their  trails,  the  Indian  his  path,  and  the  white  man  his 
roads  and  bridges.    These  are  indispensable  in  the  rudest 
organizations   of    society,    for    both    private    and  public 
purposes.      The    tiller   of  the  soil  needs  them  to  go  to 
tlie  mechanic  for  his  tools,  and  the  mechanic  to  go  to 
the  farmer  for  his  supplies,  and  both  to  reach  the  trader 
and  the   merchant  for   purchase,  barter,  and   exchange, 
and   all   together,  must  have  them  to  pass  to  and  from 
places   set   apart   for  public    business    or    worship.     As 
society  advances  in   civilization  and  wealth,  its  necesBi- 
ties  in  this  regard  continue  to  increase,  and  greater  and 
atill   greater   facilities   for   intercourse  of  this   kind  are 
demanded.      Boads  which  would   suffice   for  a  popula- 
tion  of    hundreds    concentrated   at   a   few    points,  aod 
making    but    a    small    amount    for    market,  would   not 
answer  for   thousands    covering   the    whole    face  of  the 
country,  and    rolling    up  millions  of  produce   for  trans- 
portation.     The    advance    may    be,    and    generally   is, 
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gradaal  in  this,  as  in  most  other  things ;  but  it  is  as 
steady  and  sure  as  any  other  kind  of  improvement 
which  results  from  the  wants  and  urgent  necessities  of 
a  people.  So  the  common  dirt  road  for  wagons  is 
superseded  by  turnpikes,  and  these  again  by  the  railroad. 
They  are  all  designed  for  the  same  purpose;  the  pas- 
sage of  persons  on  business  or  pleasure,  and  the  trans- 
portation of  property.  They  are  for  the  use  and  benefit 
of  the  people  locally  and  generally.  Blessings  innumer- 
able, prosperity  unexampled,  have  marked  the  progress 
of  this  master  improvement  of  the  age.  Activity,  indus- 
try, enterprise  and  wealth  seem  to  spring  up  as  if  by 
enchantment,  wherever  the  iron  track  has  been  laid,  or 
the  locomotive  moved.  But  like  most  other  temporal 
benefits,  it  has  to  be  purchased  "  at  a  great  price."  Indi- 
viduals who  have  the  spirit  to  do  it,  are  not  often 
sufficient  for  the  task,  and  everywhere  it  has  been  found 
necessary,  by  some  means,  to  command  the  aid  of  cor- 
porations, counties.  States,  whole  communities.  Such  is 
the  system  adopted  in  our  State,  of  which  the  act  under 
consideration  is  a  part.  The  State  subscribes  $8000  per 
mile,  (now  $10,000,  by  act  of  the  last  legislature,)  the 
counties  on  the  line  of  the  roads,  and  individuals,  both 
natural  and  artificial,  everywhere,  as  much  as  they 
choose,  no  more,  no  coercion,  except  to  enforce  such 
engagements  as  they  may  voluntarily  make. 

Here,  then,  is  a  road  to  pass  through  the  county  of 
Sumner,  touching  her  seat  of  justice,  bringing  to  the 
doors  of  her  citizens  all  the  necessaries  and  luxuries, 
both  of  the  north  and  south,  transporting  all  their  sur- 
plus productions  to  the  best  markets,  and  her  people 
wherever  interest,  business,    or   pleasure  may  call;  and 
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all  this  with  that  great  dispatch  which  steam  alone  can 
impart  to  matter,  and  before  which  space  dwindles  into 
a  point,  and  the  people  of  distant  States  are  brought 
into  daily  communication. 

If,  then,  an  ordinary  dirt  road,  or  less  common  turn- 
pike road,  is  a  "county  purpose,"  and  a  proper  subject 
of  county  taxation,  as  well  as  bridges  over  their  streams, 
because  they  are  local  benefits  to  the  people,  coupled 
with  an  advantage  to  the  public  generally,  having  occa- 
sion to  pass  over  them,  how  can  it  be  said  that  a  rail- 
road is  not,  which  answers  all  these  purposes  bo  much 
better,  and  produces  a  state  of  prosperity  of  which  they 
are  entirely  incapable?  Both  are  roads  in  the  county, 
and  we  cannot  argue,  that  because  one  is  better,  and 
more  costly,  if  you  please,  than  the  other,  the  building 
of  it  shall  not  be  regarded  as  a  county  purpose.  Nor 
can  the  fact,  that  it  runs  into,  or  through  other  coun- 
ties or  States,  or  is  owned  or  managed  in  whole  or  in 
part  by  others,  deprive  it  of  this  character.  This  objec- 
tion has  never  been  urged,  and  could  not  be  succ^s- 
fuUy,  to  a  dirt  or  turnpike  road,  and  applies  with  still 
less  force  to  this.  The  length  and  magnitude  o£  the 
work  can  only  increase  the  local  advantage  to  every 
point  it  may  pass.  It  is  the  thing,  and  its  objects  and 
purposes,  which  defines  its  character  in  this  respect,  and 
not  its  extent  and  magnitude. 

But  this  is  not  a  question  of  the  first  impression, 
though  we  have  thus  far  considered  it  in  that  light 
The  same  question,  in  principle,  came  up,  and  was 
decided  by  this  court,  in  the  case  of  Nichcl  vs.  The 
Mayor  and  Aldermen  of  NashoiUe^  9  Humph.,  252. 
It  was  there   determined,  that  an  act  of  the  legislature 
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authorizing  the  corporation  of  Nashville  to  take  half  a 
million  of  stock  in  the  Nashville  and  Chattanooga  rail- 
road, and  issue  bonds  and  levy  taxes  to  pay  for  the 
same,  was  sustained  by  the  clause  of  the  constitution 
now  under  consideration,  because  that  was  a  "corpora- 
tion purpose."  The  road  had  its  termination  at  or  near 
the  limits  of  the  corporation.  The  reason  given,  among 
others,  was,  that  it  tended  largely  to  promote  the  busi- 
ness and  prosperity  of  the  city.  Now,  if  that  was  a 
corporation  purpose,  is  this  not  a  county  purpose?  Is 
not  this  the  strongest  case?  This  road  passes  through 
the  whole  county,  as  well  as  the  corporation  of  the  seat 
of  justice  in  the  centre.  The  same  question  has  often 
been  up  in  other  States,  and  it  is  believed  that  there  is 
but  little,  if  any  conflict  in  the  decisions.  The  ques- 
tion should  be  regarded  by  the  courts  as  settled  and  for- 
ever put  to  rest.  Some  of  the  cases,  however,  have 
gone  further  than  we  would  be  willing  to  go,  or  than 
this  case  requires. 

The  common  argument,- that  the  power  of  a  county  or 
town  corporation  is  confined  to  their  limits,  has  been 
everywhere  met  and  refuted  or  exploded.  And  the 
kindred  argument,  that  to  constitute  a  town  or  county 
purpose,  the  improvement  or  object  for  which  the  peo- 
ple are  taxed,  must  be  entirely  within  their  borders,  has 
suffered  the  same  fate.  9  B.  Monroe,  (Ky.,)  526.  5 
Oilman,  (111.,)  405.  1  Jones,  (Penn.,)  70.  4  Com- 
stock,  (N.  Y.,)  419-20.  Ohio  Eeps.,  609  to  626. 
Goddin  vs.    Orump^   8   Leigh,   (Va.   E.) 

2.  It  is,  however,  contended,  secondly,  that  if  this  be 
a  county  purpose,  still  these  acts  are  in  conflict  with 
the  constitution,  because  they  are  not  final  and  obliga- 
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tory,  but  depend,  for  their  vitalitv,  upon  the  vote  of 
the  people;  and  that  tliis  is  a  transfer  of  legislative 
power  to  the  people,  which  is  contrary  to  our  republican 
system  of  government,  as  set  up  in  the  constitution,  as 
well  as  its  genius  and  cardinal  principles. 

"With  these  latter  tests,  it  may  be  remarked,  we  have 
nothing  to  do,  except  so  far  as  they  may  tend  to  illumi- 
nate what  is  written  in  the  constitution.  K  the  con- 
struction and  administration  of  our  laws,  supreme  or 
subordinate,  were  to  be  governed  by  the  opinions  of 
Judges  as  to  the  genius  or  general  principles  of  repub- 
licanism, democracy,  or  liberty,  there  would  be  no  cer- 
tainty in  the  law;  no  fixed  rules  of  decision.  These  are 
proper  guides  for  the  legislature  where  the  constitution 
is  silent,  but  not  for  the  courts.  It  is  not  for  the  judi- 
ciary or  the  executive  department  to  enquire  whether 
the  legislature  has  violated  the  genius  of  the  govern- 
ment, or  the  general  principles  of  liberty,  and  the  rights 
of  man,  or  whether  their  acts  are  wise  and  expedient, 
or  not;  but  only  whether  it  has  transcended  the  limits 
prescribed  for  it  in  the  constitution.  By  these  alone,  is 
the  power  of  that  body  bounded;  that  is  the  touch-stone 
by  which  all  its  acts  are  to  be  tested;  there  is  no  other. 
It  would  be  a  violation  of  first  principles,  as  well  as 
their  oaths  of  office,  for  the  courts  to  erect  any  other 
standard.  -  There  is  no  ^^  higher  law "  than  the  constitu- 
,  tion  known  in  our  system  of  government.  If  that  does 
not  conflict  with,  or  forbid  an  act  of  the  legislature,  to 
which  all  the  law-making  power  is  confided,  there  is  no 
correction,  no  matter  how  unwise  or  oppressive,  but  by 
the  action  of  the  people  at  their  next  election.  The 
courts,  in   attempting   to   obstruct,  or   failing   to  enforce 
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Buch  a  law,  would  be  guilty  of  usurpation  of  power  and 
treading  on  forbidden  ground.  It  would  result  in  a 
ruinous  conflict  of  authority,  obliterate  the  boundaries  of 
power,  and  mar,  if  not  destroy,  the  harmony  of  that 
beautiful  and  well  balanced  system  of  government  with 
which  we  are  blessed  beyond  all  other  ages  or  countries- 
No  temporary  evils,  be  they  ever  so  oppressive,  would 
compensate  for  the  introduction  of  a  principle  fraught 
with  so  much  danger  into  our  jurisprudence.  Then,  if 
we  were  of  the  opinion  that  the  act  in  question  was  of 
the  most  unwise,  unjust,  oppressive  and  ruinous  charac- 
ter, and  yet,  was  not  forbidden  by  the  organic  law,  but 
fell  within  the  scope  of  legitimate  legislative  action,  wo 
could  not  arrest,  but  would  be  solemnly  bound  to  en- 
force it.  For  the  consequences,  we  are  not  responsible. 
We  have  no  more  power  to  repeal  or  disregard,  than 
to  make  law.  Our  functions  only  extend  to  their 
construction  and  enforcement.  But,  on  the  other  hand, 
it  has  become  an  axiom  in  our  jurisprudence,  now  no 
where  disputed,  and  every  where  adopted  and  acted 
upon,  that  the  courts  have  power,  and  it  is  their  duty 
to  pass  upon  the  constitutionality  of  an  act  of  the  legis- 
lature, and  declare  it  nugatory,  if  there  be  an  irrecon* 
cilable  conflict.  Yet,  the  rule  is,  as  generally  recog- 
nized, that  it  would  be  inconsistent  with  that  comity 
and  confidence  which  should  ever  subsist  between  co-or- 
dinate departments  of  the  same  government,  and  the 
high  respect  due  both  to  the  intelligence  and  honesty 
of  the  people's  chosen  representatives,  not  to  decide 
upon  their  acts  with  every  presumption  in  favor  of  their 
validity,  which  should  be  overcome  only  by  the  clearest 
convictions    of   judgment,    after    the    most    grave    and 
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mature  examination  and  profound  reflection.  3  Dallas, 
171.  4  lb.,  14.  8  Cranch,  87.  14  Mass.,  345.  11 
Penn.  E.,  70.      2  Monroe,  178.      9  Dana,  614. 

The  admitted  theory  of  our  government,  is,  that  all 
power  of  every  kind,  is  derived  from  the  people,  as 
the  natural  source,  or  fountain.  In  every  government, 
no  matter  by  what  name  called,  or  whether  vested  in 
one  or  many  persons,  th&e  powers  are  naturally  divided 
into  three  classes;  the  legislative,  the  law-making;  judi- 
cial, the  law-expounding;  and  executive,  the  law-enforc- 
ing. These  three  departments  embrace  all  the  powers 
of  government.  They  were,  in  the  construction  of  our 
system  by  the  people,  wisely  vested  in  these  dbtinct 
co-ordinate  departments  above  enumerated,  and  to  be 
exercised  by  different  persons,  or  bodies  of  men.  Their 
union  is  tyranny;  their  separation,  the  only  guarantee 
of  liberty.  The  boundary  lines  between  them  were  as 
distinctly  marked  as  the  nature  of  the  case  would  admit 
Each  was  made  sovereign  in  its  sphere,  but  powerless 
beyond  it.  They  are  all  agents  of  the  people,  and  the 
constitution  their  power  of  attorney.  All  acts  beyond 
this  are  nugatory  and  void;  but,  within  it,  binding  upon 
all,  whether  right  or  wrong,  politic  or  impolitic.  No 
relief  can  be  obtained  if  the  charter  is  not  transcended. 
Partial  evil  must  be  endured  for  the  general  good. 
The  harmony  of  the  system  must  be  maintained.  The 
judiciary,  with  all  others,  must  submit  to  the  commands 
of  the  legislature,  so  long  as  it  revolves  in  its  legitimate 
orbit,  no  matter  what  the  consequences  may  be.  The 
liability  to  abuse,  is  incident  to  all  grants  of  power; 
and  yet,  if  on  this  account,  no  power  were  delegated  to 
agents,  all  government  would  be  at  an  end,  and  the  law- 


DECEMBER  TERM,  1854.  671 

LoQisrille  &  Nashville  R.  R.  Co.  ««.  The  Goanty  Court  of  Davidson  co.  et  al, 

less  rule  of  the  strongest,  would  succeed  to  tlie  harmony 
and  order  of  regular  government.  The  basis  upon  which 
the  whole  American  fabric  has  been  erected,  is,  that  the 
people,  being  in  possession  of  all  power,  have  the  right 
to  partition  it  out  as  they  think  most  conducive  to  their 
happiness,  in  the  form  of  written  constitutions,  by  which 
all  invested  with  power  shall  be  effectually  controlled. 
This  is  the  supreme  and  paramount  law,  before  which 
all  must  bow  with  reverence.  Over  its  barriers,  even 
tlie  legislature,  with  its  mighty  powers  for  good  and 
evil,  cannot  pass.  This  limitation  would  be  worse  than 
useless,  if  there  were  no  power  in  the  State  to  decide 
upon  their  acts,  and  to  bring  them  to  the  test,  whenever 
any  controversy  arises  on  the  subject.  This  delicate  and 
important  duty  has  been  necessarily  devolved  upon  the 
judiciary.  How  could  it  be  otherwise?  The  judges 
are  appointed  and  sworn  to  administer  the  law,  and  of 
necessity  they  must  decide  what  the  law  is.  In  doing 
this,  they  are  obliged  to  look  first  to  the  supreme  law, 
to  determine  upon  any  conflict  with  it  that  may  be 
alleged.  This  necessarily  involves  the  right  to  declare 
an  act  of  the  legislature  void,  wherever  such  conflict  is 
found  clearly  to  exist.  JFletcher  vs.  Peehy  8  Cranch,  87. 
But,  where,  in  the  best  judgment  of  the  Court,  there  is 
no  collision,  what  then?  Are  the  courts  to  look  out 
some  other  standard;  erect  some  ideal  test,  such  as  their 
own  opinions  of  right  and  wrong,  justice  or  injustice, 
or  the  general  principles  of  a  free  government  might 
suggest,  and  by  that  annul  a  solemn  act  of  the  law- 
making power?  The  absurdity  to  which  such  a  doctrine 
leads,  must,  at  once,  condemn  it,  with  all  right-thinking 
men.      There  are,  however,  two  standards  to  which  we 
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must  refer,  to  try  the  validity  of  legislation  —  the  con- 
stitution of  the  United  States  and  that  of  our  own  State. 
The  people  have  wisely  parcelled  out  their  power  to  two 
distinct  governments;  the  one,  general  and  national;  the 
other.  State  and  local.  They  both,  in  all  their  depart- 
ments, operate  upon  the  same  people,  and  are  concurrent 
and  friendly,  and  not  foreign  or  hostile  to  each  other; 
both  supreme  and  sovereign  in  the  respective  spheres 
assigned  to  them  by  the  real  and  original  soverign  power 
resting  in  the  people,  for  whose  benefit  and  happiness  they 
were  created,  and  by  whose  voice  they  are  subject  any 
time,  to  be  changed  or  remodeled.  The  first,  however,  is 
more  strictly  limited  in  its  action.  It  is  confined  to  the 
powers  expressly  given  and  those  fairly  incidental  thereto, 
such  as  are  necessary  to  carry  out  and  make  effectual 
those  expressly  granted.  The  other  (but  I  refer  particu- 
larly to  the  legislative  power  of  each)  is  only  circum- 
scribed by  the  limitations  and  interdicts  of  the  two 
constitutions.  The  enquiry  in  the  one  case,  is,  where 
is  the  authority  in  the  charter? — not,  is  it  forbidden! 
And  in  the  other,  is  it  forbidden?  —  where  is  the  pro- 
hibition? This  is  clearly  indicated  by  the  articles  grant- 
ing the  power,  ii>  the  two  instruments: 

"All  legislative  powers  herein  granted  shall  be  vested 
in  a  Congress  of  the  United  States,  which  shall  consist 
of  a  Senate  and  House  of  Representatives."  Con.  U.  S., 
art.  1,  §  1. 

"The  legislative  authority  of  this  State  shall  be 
vested  in  a  general  assembly,  which  shall  consist  of  a 
Senate  and  House  of  Bepresentatives,  both  dependent 
on  the  people."    Con.  of  Tenn.,  art.  2,  §  3. 
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Then,  the  only  legislative  powers  of  Congress  are 
those  specified  in  the  instrument  —  "herein  granted"  — 
but  no  others;  but  those  of  the  general  assembly  of 
the  State,  are  general,  extending  to  all  powers  of  gov- 
ernment properly  denominated  legislative;  falling  under 
that  class  of  powers  according  to  the  accepted  meaning 
of  the  words  used ;  not  that  which  is  "  herein  granted," 
but  the  "legislative  authority  of  the  State" — all  the 
law-making  power. 

But  still,  the  past  experience  and  sound  forecast  of 
the  people  were  too  great  to  leave  this  immense  grant 
of  power  without  limitations  and  restrictions.  These  are 
carefully  and  emphatically  prescribed  in  both  constitu- 
tions. A  specimen  of  these  may  be  found  in  the  con- 
stitution of  the  United  States,  art.  10,  §  1 :  "  N*o  State 
shall  *  *  *  coin  money,  emit  bills  of  credit,  make 
any  thing  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts,  pass  any  bill  of  attainder,  ex  post  foicto 
law,  or  law  impairing  the  obligation  of  contracts,  or 
grant  any  title  of  nobility."  And  in  the  constitution  of 
Tennessee,  art.  1,  many  of  them  are  set  forth.  In  these 
and  other  clauses,  we  find  guards  and  limitations  upon 
legislative  power  in  the  fundamental  law.  These,  as  it 
must  be  presumed,  were  regarded  as  sufficient  checks  on 
the  power  granted,  and  no  other  can  be  added  but  by 
the  same  authority.  Were  it  not  for  these  restrictions 
the  legislature  of  Tennessee  would  be  as  omnipotent  as 
the  parliament  of  Great  Britain  is  assumed  to  be  by  the 
great  commentator;  and  the  same  would,  or  might  be 
the  case,  if  there  were  no  power  in  the  State  to  hold 
it  to  its  orbit  and  enforce  the  checks  and  balances  of 
the  constitution.  And  these,  or  worse  consequences* 
44 
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might  follow,  if  this  restraining  power,  not  so  directly 
under  the  control  of  those  upon  whom  all  power  acts, 
were  allowed  to  be  governed  in  their  action  by  arbitrary 
rules  established  by  itself,  instead  of  the  written  consti- 
tution established  by  'the  people.  Tlie  one  would  be 
as  fluctuating  as  the  opinions  and  prejudices  of  men, 
but  the  other  is  fixed  and  stable.  In  this,  lies  the 
great  advantage  of  a  written  constitution  —  a  settled, 
unbending  supreme  law. 

Under  the  guidance  of  these  general  rules  and  fixed 
principles,  we  approach  the  question  before  us.  Is  the 
act  of  1852  forbidden  by  any  clause  in  the  constitution 
of  the  United  States,  or  that  of  the  State  of  Tennessee, 
because  of  the  reference  made  to  the  people? 

Tlie  question  of  the  constitutionality  of  a  general 
act  of  the  legislature,  which  is  made  in  terms  to  depend 
for  its  vitality  in  every  respect,  as  a  condition,  upon  a 
vote  of  the  people  in  its  favor,  has  been  very  much 
agitated  in  the  last  few  years,  and  in  the  courts  of  our 
sister  States,  conflicting  decisions  have  been  made  upon 
it.  That  it  is  a  question  of  difficult  solution  is  fully 
evinced  by  the  fact,  that  the  fii-st  legal  minds  at  the 
bench  and  the  bar  of  the  nation  diff*er  in  their  opinions. 

Hie  inherent  difficulty  of  the  question,  as  well  as  the 
great  diversity  of  opinion  upon  it,  and  its  high  impor- 
tance, all  suggest  the  propriety  of  refraining  from  the 
expression  of  any  opinion  upon  the  abstract  question 
until  a  case  necessarily  involving  it,  is  presented  and 
argued  l/eforc  ua,  which  we  do  not  consider  these  cases 
to  do. 

The   writer   of  this   opinion,    however,    would   say   for 
himself,  that  he  is  not  able  to  see  any  thing  in  the  con- 
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stitntion  which  would  invalidate  an  act  of  tho  legisla- 
ture on  account  of  such  a  condition.  It  is  easy  to  see 
many  objections  to  it  on  the  score  of  expediency;  that 
it  would  be  troublesome  to  the  people ;  might  be  resorted 
to  by  the  members  for  the  purpose  of  avoiding  responsi- 
bility to  their  constituents;  protract  the  enactment  of 
proper  laws,  and  unnecessarily  agitate  the  people.  And 
on  the  other  hand,  it  might  save  them  from  some  hasty, 
crude  and  unacceptable  legislation;  yet  that  does  not 
prove  any  thing  upon  the  question  of  constitutionality; 
but  these  considerations  would  prevent  this  course  being 
often,  if  ever  adopted  in  legislation.  It  is  difficult  to 
see,  when  it  is  admitted  as  it  is  by  every  one,  that  the 
legislation  of  Congress  or  the  general  assembly  may  be, 
as  it  has  often  been,  conditional;  their  acts  made  to 
depend  upon  conditions  whether  they  are  to  go  into 
effect  or  not;  that  in  a  republican  government  this  par- 
ticular condition,  the  sanction  of  the  people,  would  be, 
by  implication,  against  the  constitution.  It  would  seem 
that,  in  a  popular  government,  if  any  condition  could  be 
tolerated  under  the  constitution,  it  would  be  this;  and 
that  in  making  any  great  change  in  the  policy  of  a 
State,  it  would  not  be  incompatible  with  our  institutions 
to.  suspend  the  same,  until  the  sanction  of  those  upon 
whom  it  was  to  operate  should  be  obtained,  to  the  dis- 
tinct measure  proposed,  as  well  after  it  has  been  matured 
by  the  legislature  by  a  vote  of  the  people,  as  before  by 
instructions.  It  is  true,  the  power  to  make  laws  has 
been  surrendered  by  the  people,  and  vested  in  the  legis- 
lature, so  that  no  law  can  be  made  by,  or  emanate  from 
them ;  but  this  does  not  prove  that  it  would  be  an 
infringement  of  the  constitution   for  their  representatives 
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to  call  for,  and  defer  to  their  opinions,  on  the  subject 
of  a  new  law  fully  matured  by  them  in  all  its  parts, 
before  it  shall  go  into  effect.  But  this  question  is  left 
open,  and  no  opinion  given  upon  it  by  the  court,  as 
before  stated,  as  we  do  not  consider  that  this  case 
requires  it. 

But,  in  the  case  under  consideration,  the  court  is  of 
the  unanimous  opinion,  and  so  decide,  that  the  reference 
to  the  people  of  the  question  of  subscription  or  no  sub- 
scription of  stock,  does  not  invalidate  the  act  by  bring- 
ing it  in  conflict  with  the  constitution. 

This  is  a  general  law,  perfect,  finished  and  uncondi- 
tional. It  is  not  made  to  depend  for  its  vitality  upon 
the  vote  of  the  people,  or  any  other  future  contingency. 
Whether  Sumner,  or  any  other  county,  act  under  it  or 
not,  it  is  still  the  law  of  the  land,  addressing  itself  to 
all  the  counties  of  the  State,  until  repealed  by  the 
authority  which  gave  it  being.  True,  it  will  only  ope- 
rate in  its  vigor  where  and  when  the  state  of  things 
provided  for  should  transpire.  But  this  is  the  case  widi 
all  laws,  criminal  and  civil.  Every  statute  must  apply 
to  some  future  state  of  things,  and  their  enforcement 
must  depend  upon  the  happening  of  the  things  contem- 
plated— the  action  of  others.  The  law  against  murder 
and  larceny  would  remain  dead  upon  the  statute  book, 
if  no  one  would  perpetrate  the  crimes  against  which 
they  are  directed. 

But  again,  this  act  provides  for  the  creation  of  a 
county  debt  for  stock  in  a  road,  and  a  tax  to  meet  it, 
and  this  is  suspended  on  a  vote  of  the  people,  and  not 
the  action  of  the  court.  Tlie  legislature,  it  is  admitted, 
could  do  this,  or  it  could  empower  the  court  or  a  corpo- 
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ration  to  do  it,  but  cannot  leave  it  to  the  people ! 
What  says  the  constitution?  "The  general  assembly 
shall  have  power  to  authorize  the  several  counties  and 
incoiporated  towns  in  this  State,  to  impose  taxes  for 
county  and  corporation  purposes  respectively,  in  such 
manner  as  shall  be  prescribed  by  law."  'Art.  2,  §  29. 
By  another  section,  the  "legislature  is  authorized  to  vest 
power  over  private  and  local  affairs  in  the  courts  of  jus- 
tice." Art.  11,  §  8.  But  here,  in  relation  to  the  very 
delicate  subject  of  taxation,  the  authority  to  impose 
taxes  for  county  purposes,  (and  we  have  seen  that  this 
is  such  a  purpose,)" is  to  be  communicated  to  the  "coun- 
ties," not  to  the  courts,  nor  to  the  justices,  nor  to  the 
officers.  And  how  shall  this  power  be  exercised;  by 
what  agency  or  instrumentality?  by  the  county  courts 
or  circuit  courts,  or  by  representatives  from  each  civil 
district  selected  for  that  purpose,  in  convention,  or  by 
the  people?  Na.  The  mode  of  doing  it  is  left  to  the 
general  assembly.  The  authority  is  to  be  exercised  by 
the  ^^  counties  ^^  ^^in  such  mariTier  as  shall  he  prescribed 
by  law.^^  The  legislature,  then,  have,  by  the  constitu- 
tion, the  unequivocal  power  to  determine  and  direct 
how,  and  in  what  manner  these  taxes  may  be  imposed 
by  the  counties  upon  themselves,  as  well  as  to  what 
extent  and  for  what  purpose.  That  the  county  court 
may  have  been  empowered  to  act  for  the  county  on  this 
subject,  is  no  objection  to  the  different  mode  or  agency 
adopted  in  the  act.  It  may  certainly  be  said  with  great 
safety,  that  as  the  legislature  was  expressly  entrusted 
with  the  selection  of  the  mode  and  manner  of  imposing 
the  debt  and  the  tax  upon  the  county,'  it  could  not  have 
adopted  a  plan  more  unexceptionable,  than  to  refer  the 
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question  directly  to  the   tax-payers   themselves.      It  was 
reasonable  and  just,  the  constitution   permitting  it,  that 
it  should  be  left  to  the  people   of  the  county  to  decide 
for  themselves,  in  view  of  the  burthens  it   would  impose 
upon  them,  on   the  one  hand,  and  the  advantages  ou  the 
other,  whether  they  would   go  into  it  or  not.     The  peo- 
ple might  well  consider  that,  although  the  debt  proposed 
would  be  heavy,  and  the  taxes  onerous,   for   some  years, 
yet  their  lands  would  be  greatly  enhanced  in  price,  their 
facilities  in  trade  and  business,  in  transportation  of  their 
surplus  produce,    and   intercourse   with   the    rest  of  the 
world,  would   amply   compensate   them.      The   objection 
to  this  mode  of  deciding  the  matter,  even  if  we  were  at 
liberty  to  decide  upon  grounds  of  expediency,  which  we 
have  seen  we  are  not,  that  the   people   are    liable  to  be, 
and  were  in  this  instance,  misled  by  parades,    barbecues, 
and  torch-light  processions,  got  up   by  the  friends  of  the 
measure,  and  backed  by  eloquent  speeches  by  which  the 
voters  were  gulled,  deceived,  and   carried   away,   cannot 
be  for  a  moment  entertained.     It  is  striking  at  the  foun- 
dation of  our  institutions,    and   would   annul  all  popular 
elections.      It  is  a  fundamental  principle,    in   an  elective 
popular  government,  that  the  people  are  capable  of  self- 
government,  and  may  be  safely  trusted   with    their  own 
interests.      Besides,  this  was  a  matter   among  themselves 
and  others,  and  others  interested  in   their   action  cannot 
be    affected    by   it;    they   cannot    be    allowed    to   take 
advantage  of  their  own  wrong  in  a  contest  with    others. 
This  is  not  a   controversy   between    the    affirmative   and 
negative  voters,  but  between  a  corporation  and  the  whole 
county,  bound  by  a   vote   of  the    majority.       This  is  a 
government  of  majorities;  it  cannot  be  otherwise. 
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Various  other  clauses  of  the  constitution  have  been 
referred  to  in  argument,  but  as  we  think  thej  have  no 
application,  and  are  not  seriously  pressed ;  they  need 
only  be  noticed  very  briefly.  The  clause  which  forbids 
private  property  to  be  taken  for  public  use,  (Art.  1,  § 
21,)  has  no  application,  because  that  rests  upon  the  doc- 
trine of  eminent  domain,  and  this  upon  the  right  and 
power  of  texation. 

They  are  entirely  distinct,  and  in  every  respect  dis- 
similar. The  former  is,  when  something  beyond  a  mere 
equal  share  of  the  public  burthens  is  taken  from  the 
citizen,  and  therefore  he  must  bo  paid  by  that  public 
to  whose  use  it  is  applied ;  it  is  made  a  debt  against 
the  community  of  which  he  is  a  member.  But  this 
debt,  as  well  as  others  which  are  contracted  for  the 
general  good,  can  only  be  paid  by  taxation.  Tlie 
amount  necessary  for  this,  and  all  other  public  pur- 
poses, must  be  raised  by  exactions  upon  all  in  some 
form  of  taxation.  In  relation  to  this,  the  idea  of 
refunding,  or  compensation,  cannot  be  conceived.  It 
would  be  simply  and  palpably  absurd.  Here  no  man's 
property  is  taken,  but  a  tax   imposed. 

The  clause  against  partial  and  private  laws  is  also 
cited.  Con.  art.  11,  §  7.  This  is,  if  possible,  still  more 
remote  and  inapplicable.  To  prove  this,  it  will  be 
only  necessary  to  read  it  in  connection  with  §  29  of 
art.  2.  But  these  objections  are  but  little  relied  upon, 
and  neeed  not  be  further  noticed. 

Secondly:  It  is  contended  that  even  if  the  act  of 
assembly  be  constitutional  in  all  respects,  yet  upon  vari- 
ous grounds  the  proceeding  in  this  case  is  void,  because 
its  provisions  were  not    puraued,  and    the  conditions  pre- 
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scribed   to  render    the    subscription    obligatory  npon  the 
county  have  not  been  performed. 

1.  The  various  acts  to  be  performed  and  orders  made 
by  the  county  court,  under  the  provisions  of  the  act, 
were  done,  and  performed  in  this  case  by  the  quorum 
court,  when  only  three  justices  were  present.  It  is 
insisted  that  the  act  in  the  use  of  the  words  county 
court,  in  reference  to  the  subject  of  taxation,  must  and 
did  require  a  number  to  be  present  sufl5cient  to  levy 
taxes,  or  at  least  to  appropriate  county  money.  The 
argument  goes  further,  and  insists  that  wherever  that 
court  is  simply  designated  by  name,  without  more,  in 
Jin  act  of  assembly  requiring  duties  to  be  performed  or 
powers  exercised,  a  number  sufficient  to  transact  any 
county  business  must  be  present.  We  cannot  yield  to 
the  force  of  this  objection.  No  power  to  levy  a  tax, 
appropriate  money,  or  contract  a  debt,  is  conferred  by 
this  act.  All  this  is  referred  to  the  people.  The  court 
has  no  discretionary,  quasi  legislative,  or  judicial  power 
given  to  it  in  any  part  of  this  act.  It  is  merely  minis- 
terial or  instrumental,  in  every  duty  required  of  it.  It 
is  to  receive  and  file,  the  petition  of  the  railroad  direc- 
tory or  commissioners,  to  order  and  make  regulations  for 
elections,  receive  the  return  of  the  sheriff,  and  through 
their  chairman  subscribe  the  stock,  and  levy  and  have 
collected  the  railroad  tax.  No  discretion  is  any  where 
given,  that  seems  to  be  studiously  avoided  by  the  legis- 
lature. Tlie  intention  evidently  was,  to  commit  the 
whole  matter  to  the  people,  and  provide  that  their  edict 
in  relation  to  it,  should  be  subjected  to  no  intermediate 
obstructions,  but  be  fairly  and  fully  carried  out  by  the 
use  of  the  agencies  designated.      It   cannot  be .  doubted, 
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but  that  it  would  have  been  as  competent  for  the  legis- 
lature to  have  appointed  any  other  county  officers  to 
liave  performed  these  acts,  as  well  as  the  justices  of  a 
county  court.  But  these  were  thought  most  appropriate 
and  suitable.  Yet,  the  duties  required  were  all  minis- 
terial. The  court  are  to  act  under  the  mandate  of  the 
law  in  carrying  out  the  will  of  the  people,  with  no 
more  discretion  than  a  sheriff  or  any  other  ministerial 
officer,  has  in  the  execution  of  a  writ  or  any  other  duty 
assigned  to  him  by  law.  Then  there  can  be  no  reason 
arising  out  of  the  nature  of  the  duty  to  be  performed 
which  would  require  any  particular  number,  provided 
there  shall  be  as  many  as  shall   constitute  a  legal  court. 

The  county  court,  as  well  as  all  other  inferior  courts, 
is  the  creature  of  the  legislature. 

The  constitution  provides,  that  the  judicial  power  of 
this  State  shall  be  vested  in  one  Supreme  court,  and  in 
such  inferior  courts  as  the  legislature  from  time  to  time 
may  ordain  and  establish,  and  the  judges  thereof,  and  in 
justices  of  the  peace.  Art.  6,  §  1.  And  by  §  3,  courts 
may  be  established  to  be  held  by  justices  of  the  peace. 

The  legislature  of  1835,  the  first  after  the  adoption 
of  the  present  constitution,  did  establish  a  county  court 
to  be  held  by  justices  of  the  peace,  and  assigned  to  it 
its  jurisdiction.  That  and  subsequent  acts  prescribed  the 
number  of  justices  necessary  for  the  exercise  of  certain 
specified  functions.  Three  are  required  to  constitute  a 
court  for  ordinary  business;  without  that  number  there 
can  be  no  court;  but  to  lay  off  roads,  appropriate  sums 
of  money  larger  than  fifty  dollars,  and  some  other  things, 
require  a  greater  number,  and  to  levy  taxes  a  still 
greater.      In  either,  and    in    every  case    the    tribunal   is 


683-  NASHVILLE: 

Louisville  &  Nashville  R.  R.  Co.  w.  The  County  Court  of  Davidson  co.  el  ol 

denominated  a  "  county  court."  We  take  the  correct  rule 
to  be,  tliat  in  all  cases  where  no  particular  number  is 
specially  required  to  constitute  the  court,  that  the  duty 
may  be  performed  by  three.  The  legislature  being  the 
creator,  can  certainly  shape  the  creature  as  it  chooses. 
Then,  when  a  new  power  is  given  to,  or  duty  required 
of  the  "county  court,"  and  no  particular  number  of 
justices  are  specified,  any  number  which  may  constitute 
a  legal  court  can  perform  it.  This  concnlsion  is  strength- 
ended  by  the  fact  that  in  cases  where  more  was  required, 
it  so  provided  in  the  acts.  Here  then,  was  a  new  duty 
required  of  that  tribunal  without  any  designation  of  the 
number,  which  should  compose  it ;  consequently,  if  the 
acts  were  done  by  the  county  court,  whether  composed 
at  the  time  of  three,  or  fifty  members,  the  law  is  com- 
plied with,  and  the  action  is  valid,  and  binding  upon  all 
concerned. 

2.  The  vote  of  the  people  was  taten  before  the 
location  of  tho  road.  The  act  makes  no  such  prerequi- 
site. True,  it  says,  the  question  of  taking  stock  in  "  any 
road  which  passes  through  or  contiguous  to  any  county" 
may  be  put  to  the  people.  But  it  also  provides  tliat 
the  commissioners  for  any  road  may  apply  to  the  court 
to  take  the  vote,  and  it  shall  be  ordered.  Now,  this 
must  be  previous  to  the  location,  because  the  organization 
of  the  company  has  not  taken  place  by  the  election  of 
directors  and  officers.  Such  could  not  have  been  the 
intention  of  the  law,  because  the  particular  location  of 
a  road  often  depends  upon  the  prospect  of  the  aid  to  be 
obtained  at  different  points  from  individuals  or  corpora- 
tions. But  again,  if  this  were  an  objection,  it  was 
obviated  by  a  condition  in   the    order    for    tho    election, 
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requiring  tlie  road  to  pass  through  the  county  and  make 
Gallatin  a  point.  And  this  was  ordered  by  the  board  of 
directors,  and  officially  communicated  before  the  subscrip- 
tion was  made. 

3.  The  condition  in  the  order  by  which  Gallatin 
was  made  a  point,  was  a  fraud  upon  the  stockholders, 
as  it  was  out  of  the  direct  route,  and  operated  as  a 
tribe  upon  that  portion  of  the  voters.  The  stock- 
holders were  represented  by  the  directors  who  accepted 
the  terms  upon  a  full  knowledge  of  the  facts,  and  the 
party  who  proposed  the  terms  cannot  be  heard  to  object 
to  them.  So  for  as  these  objections  relate  to  the  influ- 
ence of  this  condition  upon  the  voters  in  the  vicinity  of 
Gallatin,  it  can  have  no  effect,  as  the  same  objection 
would  apply  to  the  condition  requiring  the  road  to  pass 
through  the  county,  as  that  had  an  influence  on  all  the 
voters.  But  there  was  no  concealment  or  mistake  of 
the  facts  upon  this  point,  as  the "  conditions  were  all  pub- 
lished and  canvassed  before  the  people. 

4.  The  stock  is  made  payable  in  five  instalments  in 
the  order,  and  the  act  contemplates  but  throe.  This 
objection  would  seem  to  be  made  imder  a  mistake  as 
to  the  provisions  of  the  act.  In  the  8th  section,  it  is 
provided  that  not  more  than 'one-third  of  the  stock 
voted  and  subscribed  shall  be  required  in  any  one  year. 
It  no  where  prohibits  more  instalments  and  a  less 
amount.  This  is  more  favorable  to  the  tax-payers,  and 
cannot  be  an  available  objection.  If  it  were  a  depar- 
ture from  the  act,  it  would  not  He  in  the  mouth  of 
the  party  benefited  by  it  to  complain,  and  more  par- 
ticularly when  it  was  fixed  by  the  vote  of  that  party 
as  a  term  of  the  contract. 
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5.  The  election  was  carried  by  fraud,  bribery,  &c. 
These  grave  charges  are  not  proved,  and  cannot  be . 
presumed  to  be  true.  The  stump  speakers  may  have 
colored  too  highly  the  advantages  of  the  road,  mis- 
represented the  law,  and  made  promises  which  could 
not  be  fulfilled.  But  if  this  were  so,  it  was  a  case 
of  the  voters  acting  upon  themselves;  the  relator  is 
not  implicated ;  the  rights  of  the  company  cannot  be 
affected  by  it.  If  objections  of  this  kind  could  pre- 
vail against  a  popular  decision,  what  election  could 
stand?  "Would  not  the  government  be  without  offi- 
cers? 

6.  The  order  of  the  court  upon  which  the  people 
voted,  was  not  single  and  positive,  but  in  the  alterna- 
tive, as  to  two  roads ;  that  is,  it  proposed  that  $300,- 
000  should  be  subscribed  in  the  Nashville  and  Louis- 
ville road,  provided  the  board  of  directors  located  it 
permanently  through  Sumner,  and  made  Gallatin  a 
point,  on  or  before  the  1st  of  September,  1852;  and 
if  not,  then  to  be  subscribed  in  the  Nashville  and 
Cincinnati  road.  By  this,  it  is  insisted,  the  friends  of 
both  roads  were  brought  together,  when  perhaps  neither, 
alone,  could  have  secured  a  majority. 

Here,  again,  the  arguftient  is  at  fault,  because  if  this 
were  calculated  to  unite  the  friends  of  both,  it  would  at 
the  same  time  bring  the  enemies  of  each  together,  and 
drive  off  many  who  might  vote  for  one  because  it  would 
pass  near  them,  and  because  of  this  uncertainty,  array 
themselves  against  the  entire  proposition.  But,  inde- 
pendent of  this  consideration,  we  can  see  nothing  in 
this  to  invalidate  the  proceedings.  The  great  object 
was  to  have  a  railroad  traversing  their  county,  and  there 
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was  nothing  improper  in  presenting  to  them  two  chances 
for  it — a  first  and  second  choice. 

There  are  many  other  ingenious  objections  taken  to 
this  proceeding  under  the  act  of  1862,  and  pressed  upon 
us  with  much  force  and  cogency  of  reasoning,  which  it 
would  be  a  useless  consumption  of  time  to  notice  in 
detail,  as  we  have  given  to  them  severally  and  collec- 
tively the  most  mature  consideration  of  which  we  are 
capable,  and  consider  them  unavailing,  and  insufficient 
to  resist  this  application. 

Thirdly.  But  it  is  further  insisted  that  if  the  act  of 
1852  be  not  repugnant  to  the  constitution,  and  the  pro- 
ceedings under  it  subject  to  no  fatal  objection,  yet  the 
changes  made  by  the  amendatory  act  of  1853,  under 
which  this  demand  is  made,  are  such  as  to  annul  the 
subscription  and  render  the  whole  proceeding  void. 
Let  us  examine  it.  This  act  refers  to  the  proceedings 
under  the  former  act,  ratifies  and  confirms  them,  declares 
the  subscription  of  the  stock  valid  and  binding  upon 
the  county,  but  provides  a  diflferent  mode  of  paying  for 
the  stock;  that  is,  by  the  issuance  of  the  county  bonds 
payable  at  not  less  than  ten,  or  more  than  twenty 
years,  at  an  interest  of  six  per  cent.,  to  be  signed  by 
the  chairman,  provided  a  majority  of  the  people  vote 
for  the  change,  and  the  board  of  directors  for  the  road 
will  agree  to  it,  by  receiving  them  in  payment.  The 
question  was  submitted  to  the  voters  and  carried  in  fa- 
vor of  the  bonds,  and  the  company  agreed  to  receive  them. 

It  is  unnecessary  to  look  to  the  effect  of  an  affirm- 
atory  act  upon  a  proceeding  or  contract  which  was  void 
at  the  time  it  occurred,  as  we  have  already  shown  that 
this  is  not  such  a  case. 
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In  what  light  is  this  transaction  to  be  considered? 
Is  it  not  a  contract?  A  proposition  was  made  by  the 
railroad  company,  to  the  people  of  Sumner  county, 
through  their  county  court,  as  an  instrument,  to  sub- 
scribe for  a  certain  amount  uf  stock  to  build  that  part 
of  the  road  which  passed  through  their  borders;  they 
accepted  the  proposition,  and  the  contract  was  closed  by 
the  subscription.  All  this  was  done,  as  we  have  said, 
in  substantial  conformity  to  the  law,  so  as  to  bind  both 
parties.  The  contract  is  closed.  The  county  is  bound 
for  the  money,  and  the  corporation  for  the  stock.  After- 
wards, by  this  act,  the  legislature,  under  whose  authority 
the  contract  was  made,  empower  the  parties  to  change 
it,  if  they  choose,  in  relation  to  the  time  and  mode  of 
payment,  and  some  other  particulars.  The  same  parties 
who  made  the  contract — the  people  on  the  one  side, 
and  the  board  of  directors  for  the  road  upon  the  other 
—  agree  to  it.  "Whose  rights  are  aflfected;  what  rule 
of  law  forbids  it?  The  parties  to  any  contract,  may 
surely  change,  impair,  or  even  destroy  it,  by  mutual 
consent.  The  legislature  cannot  act  retrospectively  upon 
a  contract  so  as  to  impair  its  obligation  or  affect  v^ted 
rights,  but  the  parties  to  it  may,  when  no  other  rights 
but  their  own  have  arisen  under  it. 

How  far  the  power  of  the  legislature  would  extend 
to  change  and  modity  the  terms  upon  which  the  stock 
was  taken,  by  the  vote  of  the  people,  without  the  con- 
sent of  the  parties,  need  not  be  investigated,  as  that  is 
not  attempted  here.  This  state  of  the  case  would  pro- 
duce the  necessity  of  examining  those  clauses  of  the  con- 
stitution which  forbid  the  enactment  of  restrospective 
laws,  and  preserves  the  obligation  of  contracts   and  the 
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sanctity  of  vested  rights.  Upon  the  assumption  of  this 
hypothesis,  many  of  the  objections  taken  are  argued,  and 
made  to  rest;  and  to  this  they  are  indebted  for  their 
apparent  pertinency  and  force.  Tliey  are  also  predicated 
upon  the  unfounded  assumption  that  the  county  court, 
and  not  the  people  of  the  county,  is  the  contracting 
party  on  the  one  side.  And  here,  several  points  in  the 
argument  may  be  briefly  noticed,  which  might  perhaps 
have  been  more  appropriately  considered  before. 

1.  Counties  are  not  corporations,  but  civil  and  politi- 
cal divisions  of  the  State.  For  some  pui'poses  they  are 
merely  civil  divisions,  but  for  others,  they  certainly  are 
corporations.  Hey  are  therefore,  sometimes  called  quasi 
corporations.  They  are  political,  aggregate  corporations, 
capable  of  exercising  such  powers-  as  tliey  may  be  vested 
with  by  legislature.  Ang.  &  Ames,  17,  24.  9  Wheaton, 
907.  1  Baldwin,  222.  Any  body  of  persons  capable  of 
acting  as  one  man,  and  in  a  single  name  fixed  by  law, 
having  succession,  is,  in  some  sense,  a  corporation.  With- 
out going  into  all  the  ramifications  of  this  subject,  to 
be  found  in  the  books,  it  is  sufficient  to  say,  that  the 
^counties  in  our  State  are  clothed  with  the  powers  and 
attributes  of  corporations  to  a  sufficient  extent  to  be  able 
to  act  and  contract ;  to  become  debtor  and  creditor,  so 
as  to  subject  all  the  persons  and  property  within  their 
limits  to  taxation  in  any  mode  that  may  be  prescribed 
by  the  legislature.  And  whether  this  be  by  the  action 
of  the  county  court,  or  a  vote  of  the  people,  or  any 
other  agency,  can  make  no  difference.  The  legislative 
power  is  not  restricted,  or  confined,  in  tliis  particular, 
except  as  to  purpose,  not  as  to  mode.  The  only  inquiry 
upon  this  point,  is,  what  saith  the  law? 
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3.  If  the  county  should  take  the  stock  as  a  corpo- 
ration, it  must  own  it  as  such,  and  cannot  distribute  it 
among  the  people,  and  in  the  proportions  they  may  pay 
the  tax.  Why  not?  Certainly  nothing  could  be  more 
just.  It  is  a  debt  against  all,  and  for  which  all  are 
bound  as  an  aggregate  mass ;  but  as  the  debt  is  dis- 
charged, the  thing  for  which  it  was  contracted  is  distrib- 
uted to  each  in  proportion  to  what  he  may  pay.  He 
who  pays  most  money  is  to  own  most  stock.  Ifo  pro- 
vision could  be  more  just  and  equitable.  It  would,  in 
some  respects,  operate  unjustly  to  retain  the  stock,  when 
paid  for  as  a  county  fund,  to  very  many  who  had  borne 
the  burthen  of  it.  The  population  of  a  county  is  con- 
stantly fluctuating.  One  man  who  had  paid  a  part  of 
the  tax  removes,  and  another  who  paid  none  of  it. 
comes  into  the  county ;  in  which  case,  the  one  who  had 
contributed  nothing  would  have  all  the  advantage  of 
the  fund,  which  might  relieve  him  from  county  taxes,  a> 
well  as  the  road  which  was  built  by  it ;  and  the  other, 
who  had  paid  and  toiled  for  the  benefit^  would  be 
entirely  deprived  of  it.  The  distribution  of  the  stock 
avoids  this  injustice,  as  it  becomes  property  and  goes^. 
with  the  owner.  If  there  were  no  other  reason,  this 
would  be  sufficient  to  sustain  the  propriety  of  this  pro- 
vision of  the  statute.  And  as  to  the  discretionan' 
power  of  the  legislature  to  order  it  the  one  way  or  the 
other,  there  can  be  no  question. 

But  it  is  said,  it  cannot  be  a  county  purpose  a^ 
required  by  the  constitution,  unless  the  stock  belongs  to 
the  county  as  a  corporation.  It  is  not  the  stock  as  an 
investment,  to  which  reference  is  made  in  this  clause, 
but  the  road  in  which   the  stock  is  held.      If  this  wen* 
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not  80,  the  people  might  be  taxed  to  raise  a  fund  to 
take  stock  in  a  steamboat  or  factory,  or  California  min- 
ing company,  provided  the  authorities  should  allow  it 
to  be  done.  But  the  constitution  protects  people  from 
taxation  for  speculating  enterprises;  it  can  only  be  done 
for  some  local  improvement  or  benefit;  the  thing  to 
be  done  with  the  taxes  raised,  must,  in  itself,  be  a 
"county  purpose."  The  compensation  to  the  payer  of 
the  taxes  may  be  in  the  local  benefits  alone,  to  him 
and  his  neighbors,  or  to  this  may  be  added  stock  in  the 
improvement,  to  the  extent  of  his  contribution,  as  in 
this  case. 

3.  But  it  is  here  objected,  that  the  result  of  this 
proceeding,  disguise  it  as  you  may,  is  to  make  a  citi- 
zen take  stock,  whether  he  will  or  not;  and  that  is 
oppression.  That  is  to  say,  if  we  understand  the  argu- 
ment, that  although  it  might  be  lawful  to  tax  the  citi- 
zen to  build  a  road,  if  that  is  the  end  of  it,  yet,  if 
you  make  him  the  owner  of  stock  in  it  to  the  extent 
of  his  contribution  in  taxes,  and  return  to  him  any 
part  of  the  outlay  in  tolls  or  profits,  it  becomes  un- 
lawful and  oppressive.  It  is  very  true  that  no  man 
can  be  forced  to  enter  into  a  contract  for  stock  in  a 
road,  or  for  any  other  purpose,  without  his  consent;  it 
is  of  the  essence  of  a  binding  contract  that  the  party 
freely  assented  to  it.  But  this  is  not  a  contract  with 
the  individual  citizen,  but  with  the  community,  the 
aggregate  corporation,  or  body  politic,  of  which  he  is 
a  member,  and  by  the  legally  expressed  will,  and  law- 
ful engagements  of  which  he  is  bound.  The  consent 
of  such  bodies  is  to  be  given  in  such  manner  as  may 
be  prescribed  by  law.  Here  it  was  to  be  done  by 
45 
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the  community  to  be  bound,  itself,  and  to  be  ascer- 
tained by  the  vote  of  a  majority.  A  majority  gave 
this  consent,  and  entered  into  the  engagement  Shall 
not  the  minority  be  bound  by  it,  and  incur  equal 
responsibilities,  as  well  as  participate  equally  in  any 
advantages  that  may  result?  Can  the  minority  com- 
plain of  oppression  by  the  majority,  when  the  latter 
take  the  same  burthens  upon  themselves?  It  is  the 
very  first  principle  of  all  republican  governments,  and 
every  free  society  or  organization  of  men,  that  majori- 
ties must  rule  and  control.  Kyd,  422.  Angel  &  Ames^ 
396-7.  7  Serg.  &  Bawle,  517.  This  principle  is  only 
limited  by  positive  regulations.  Ih.  Has  it  ever  been 
thought  that  any  contract  or  lawful  imposition  of  taxes, 
or  other  burthens,  could  be  repudiated  by  the  minority 
because  it  did  not  meet  their  approbation?  In  erery 
community  or  society  consisting  of  many,  there  must 
be  some  mode  of  concentrating  the  power  of  action 
into  a  single  will  or  purpose.  In  a  despotism,  this  is 
in  one  individual ;  in  an  aristocracy,  in  a  few ;  and  in  a 
democracy,  or  republic,  in  all.  But  in  each  and  all,  the 
result  is  the  same ;  one  purpose  in  action  to  which  all 
must  submit,  or  there  is  an  end  to  all  government  and 
order.  Happily,  under  our  institutions,  the  principle  is 
held  sacred  that  none  are  bound,  unless  a  majorit}' 
agree  to  it,  but  then  all,  every  individual  equally, 
whether  he  approve  of  the  decision  or  not.  Perhaps 
there  never  was  a  tax  laid  by  the  legislature,  either 
State  or  national,  by  the  county  court,  or  even  by  the 
people,  where  the  power  to  do  so  is  by  law  vested  in 
them,  which  met    the    approbation   of  every  tax-payer. 
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A  verj  honest  difference  of  opinion  may  ezist  as  to 
the  tax,  or  the  object  to  be  accomplished  by  it;  and 
to  produce  action,  some  mode  of  settling  the  question 
n^ust  be  resorted  to.  In  this  case,  it  was  made  to  depend 
upon  the  result  of  a  popular  election;  the  voice  of  tlie 
majority  has  been  heard,  and  must  be  obeyed  by  all. 
If  the  decision  be  wrong,  or  the  burthen  great,  it  is 
better  to  endure  it  than  to  abandon  a  sacred  principle 
which  underlays  all  our  institutions.  By  an  abandon- 
ment of  this,  if  it  were  in  our  power  to  do  so,  the 
partial  evils  of  a  temporary  wrong  would  be  but  as 
the  weight  of  a  feather  to  thojse  which  would  follow. 
If  the  first  principles  of  our  system  are  abandoned,  the 
whole  fabric  must  fall  to  the  ground,  ^^and  great  would 
be  that  fall." 

The  Davidson  county  case  presents  some  different 
questions.  The  act  under  which  it  proceeded,  was  dif- 
ferent from  the  other  in  a  few  particulars.  It  was 
passed  at  the  same  session,  (act  of  1852,  ch.  191,  §  12 
to  20,)  and  only  applied  to  a  few  counties,  including 
Davidson.  We  will  only  notice  a  few  of  the  points 
made  in  this  case,  and  none  which  are  the  same  in 
both  cases. 

1.  The  other  act  required  a  majority  of  the  "votes 
polled"  to  be  for  the  tax,  but  this  is  in  these  words: 
^^Providedy  that  neither  of  the  said  county  courts  shall 
so  take  stock,  until  the  question  of  the  taking  of  the 
same  shall  first  have  been  submitted  to  the  voters  of 
the  county,  which  it  is  proposed  shall  subscribe  stock, 
and  a  majority  of  such  voters  shall  have  decided  in 
favor  of  taking  the  stock  proposed."  Again,  in  §  14. 
'*  that  whenever  the  majority  of  the  voters    of  either  of 
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the  above  named  counties,  shall  decide  in  favor  of  the 
proposition    that    the  county  shall    take   stock   as  pro- 
posed, it  shall  be  the   duty  of   the   county   court,"  &c. 
The  question  made  is,  whether  this  act  requires  a  major- 
ity of  all  the  legal  voters  residing  in  the  county  at  the 
time  of  the  election,   or   only   a   majority  of  those  who 
may  attend  the  polls  and  actually  vote.      We  are  refer- 
red to   the   latest  State  and  county    elections,    to  show 
the  number  of  voters   in   the   county,    and  thea  to  the 
vote    on    this    question   to    prove    that    the    number  of 
aflBrmative  voters  falls   very   far   short   of  a   majority  of 
the  legal  voters  in  the  county,  'though  they  exceed,  by 
several  hundred,  the  negative  votes.     How  can  we  know 
how  many  legal   voters  there    are    in    a    county  at  any 
given  time?       We   cannot    judicially   know    it.      If  it 
were  proved  that  the  vote  was  much  larger   in   the  last 
preceding  political  election,  or  by  the  last  census,  by  the 
official  returns,  or  the   examination  *  of  the   witnesses,  it 
would  only  be  a  circumstance,  certainly  not   concln^ve, 
that   such    was    the  case    at  the  time   of  this    election. 
But  we  put  our  decision  of  that   question   upon  a  more 
fixed  and  stable  ground.      When  a  question  or  an  elec- 
tion is  put  to  the  people,    and  is   made  to   depend   on 
the  vote  of  a  majority,   there   can  be  no  other   test  of 
the  number  entitled  to  vote  but  the  ballot  box.      If,  in 
fact,  there  be  some,  or  many   who  do    not    attend    and 
exercise    the  privilege   of  voting,    it  must  be   presumed 
that  they  concur  with  the  majority  who    do    attend,   if 
indeed  they  can  be  known  at  all  to  have  an  existence. 
Certainly  it  would  be  competent  for    the    legislature  to 
prescribe  a  different  rule.    But  when  they  simply  refer 
a  question  to  the  decision  of  a  majority  of  the   "votere 
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of  a  county,"  it  cannot  be  understood  that  they  mean 
anything  more  than  those  who  see  fit  to  exercise  the 
privilege.  Great  inconvenience  would  result  from  the 
opposite  rule.  Suppose  the  vote  should  be  very  close, 
one,  two,  or  a  dozen  majority,  one  way  or  the  other, 
how  could  the  fact  be  ascertained  but  by  the  box  of 
the  exact  number  entitled  to  vote?  It  cannot  be  pre- 
sumed that  this,  or  any  other  question  submitted  to  the 
people,  was  intended  to  be  involved  in  such  embarrass- 
ment. Whenever  it  is  so  intended  by  the  law,  it  will 
be  expressed,  and  some  convenient  mode  prescribed  to 
settle  any  controversy  that  may  arise.  They  might  say, 
to  be  sure,  that  a  number  equal  to  a  majority  of  those 
who  voted,  at  the  last  election  for  Governor,  or  for  elec- 
tors for  President,  or  prescribe  any  other  arbitrary  test. 
Though  this  might  not  be  the  true  test  of  the  number 
then  in  the  county,  yet  it  would  be  a  suflBcient  approx- 
imation to  certainty  to  answer  the  purpose.  This,  or 
any  other  prescribed  test,  would  be  binding,  though 
arbitrary,  and  of  doubtful  expediency.  But  as  none 
such,  or  any  is  given  by  the  legislature,  we  take  it  for 
granted,  and  so  con^rue  their  language,  that  it  was  only 
intended  to  look  to  the  ballot-box  for  the*  "  voters  of  the 
county,"  and  from  that  allow  no  appeal.  Angel  & 
Ames,  398-9; 

2.  The  respondents  say  there  was  at  least  one  civil 
district  in  the  county  in  which  there  was  no  election 
held,  and  the  polls  not  opened.  This,  it  is  contended, 
renders  the  election  void,  according  to  the  decision  of 
this  court,  in  Marshall  vs.  Kems^  2  Swan,  68.*  We  do 
not  understand  the  principle  settled  in  that  case  to  go 
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SO  far.      It  is  an  old,  familiar  rule,  that  cases  are  only 
authority  to  the  extent  of  point  in  judgment — the  ques- 
tion raised  by  the  facts  before  the  court.      The  record 
in  that  case  showed  that  two    men  were  candidates  for 
the  office  of  circuit  court  clerk    of  Campbell;  that  the 
majority  was  three  votes  only,  and  that  at  one  precinct 
there  were   at  least   twenty    voters  present  desiring  to 
vote,  and  the  polls  not  being  open,  they  were  deprived 
of  the  privilege.      Under  that  state  of  facts,  the  election 
was  declared    void,    because  it  was  impossible  to  know 
whether  the  successful  candidate  would  have  been  elected 
upon  a  full  expression  of  choice  by  all  who  desired  and 
were  entitled  to  a  voice  in  the  election.      It  appeared 
that  voters  enough  were  deprived  of  the  right,  and  that 
against  their    will,  to    have  changed    the    result.      But 
suppose  the    majority   had    been   twenty-one,    and  only 
twenty  attended  the  unopened   ballot-box;  or    that  all 
who  attended  there  had  in  fact  gone  to  another,  where 
they  did,  or  might  have  exercised  their  franchise ;  or  it 
did  not  appear  that  any   one   attended,   or  if  any,  not 
enough  to    have    changed    the  result,    if  all  haid  voted 
one  way,  could  it  be  successfully  iflsisted  that  the  prin- 
ciple of  that   else    authoritatively    applied,    and    would 
annul  such  an  election?      Certainly  not.     Such  an  effect 
we  think  could  only  be  produced   by   express   statutory 
provision.      The  ground  of  that   decision   was,   that  the 
facts    which    appeared    in    the  record,  showed  that  but 
for  this  fault  of  the  sheriff,  the  result  might  have  been 
different.      What  would  be  the  effect  in  a   case   where 
a  sufficient  number  attended  to  change    the    result,  and 
might  have  gone  from  that  to  another  district   in  time 
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to  vote,  if  they  desired  to  do  so,  but  did  not,  we  need 
not  now  say,  as  the  case  of  Marshall  ys.  KemB  does  not 
present  that  state  of  facts,  nor  does  this. 

It  may  not  be  oat  of  place  here  to  remark,  as  the 
subject  seems  to  be  so  often  and  by  so  many  misunder- 
stood, that  the  generality  of  the  language  used  in  an 
opinion  is  always  to  be  restricted  to  the  case  before  the 
court,  and  it  is  only  aiithority  to  that  extent.  The  rea- 
soning, illustrations,  or  references  contained  in  the  opinion 
of  a  court,  are  not  authority,  not  precedent,  but  only 
the  points  in  judgment  arising  in  tilie  particular  case 
before  the  court.  The  reason  of  this  is  manifest.  The 
members  of  a  court  may  often  agree  in  a  decision — the 
final  result  in  a  case — but  differ  widely  as  to  the  rea- 
sons and  principles  conducting  their  minds  to  the  same 
conclusion.  It  is  then  the  conclusion  only,  and  not  the 
process  by  which  it  is  reached,  which  is  the  opinion  of 
the  court,  and  authority  in  other  cases.  The  law  is 
thus  far  eettied,  but  no  farther.  The  reasoning  adopted, 
the  analogies  and  illustration  presented,  in  real  or  sup- 
posed cases,  in  an  opinion,  may  be  used  as  argument  in 
other  cases,  but  not  as  authority.  In  these  the  whole 
court  may  concur,  or  they  may  not.  So  of  the  princi- 
ple concurred  in  and  laid  down  as  governing  the  point 
in  judgment,  so  far  as  it  goes  or  seems  to  go  beyond  the 
case  under  consideration.  K  this  were  not  so,  the  writer 
of  an  opinion  would  be  under  the  necessity  in  each  case, 
though  his  mind  is  concentrated  upon  the  case  in  hand 
and  the  principles  announced  directed  to  that,  to  protract 
and  uselessly  encumber  his  opinion  with  all  the  restric- 
tions,   exceptions,    limitations,    and    qualifications    which 
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every    variety  of  facts    and    change    of  phase   in   cases 
might  render  necessary. 

The  case  now  before  us,  to  which  it  is  insisted  we 
should  apply  the  principle  of  Ma/rshaU  vs.  Kems^  is  thus 
stated  in  the  answer ;  and  it  is  a  rule  of  pleading,  that 
if  the  facts  as  stated  by  a  party  cannot  avail  him,  it  ifi 
to  be  presumed  that  none  sufficient  exist,  and  the  legal 
result  must  follow.  "  And  in  cut  leasst  one  jprecind  no 
election  wJuUever  woe  opened  cmd  hddP  This  is  all  that 
is  set  forth,  no  other  fact  is  stated.  If  that  be  admitted 
by  the  demurrer  to  be  true,  it  cannot  have  the  effect 
claimed,  because  if  there  were  no  other  reason,  it  does 
not  follow  from  that  alone  that  the  general  result  of  the 
contest  was  affected  by  it.  The  burthen  of  showing  this 
lies  upon  those  who  contest  the  general  return  of  the 
sheriff,  which  must  stand  and  be  regarded  as  sufficient 
evidence  of  the  result  of  the  election,  until  the  contrary 
is  clearly  made  out  by  the  contestants.  Then  there  is 
nothing  in  this  objection  fatal  to  the  proceeding. 

It  is  also  urged,  that  the  county  court  set  two  other 
days  for  the  election,  previous  to  the  one  on  which  it 
was  held,  and  disappointed  the  same  by  countermanding 
orders,  for  fraudulent  purposes,  and  by  which  the  people 
were  confused  and  deceived.  If  this  was  an  irregularity, 
it  was  not  sufficient  to  invalidate  the  final  election,  which 
was  in  fact  the  only  one  actually  held.  It  is,  however, 
difficult  to  perceive  how  this  could  have  had  the  effect 
attributed  to  it  It  gave  more  time  for  consideration 
and  debate,  and  more  general  notice  to  the  people.  The 
agitation  produced  by  these  failures  and  disappointments, 
and  the  increasing  excitement  on  both   sides,  was  surely 
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calcalated  to  elicit  all  tlie  arguments  as  well  against  as 
for  the  proposition,  and  bring  out  a  fuller  expression  of 
the  popular  voice.  But  if  this  were  not  so,  yet  it  was 
the  action  of  the  contestants,  that  is,  the  county  court, 
in  which  every  justice  of  the  county  might  have  been 
present;  and  they  cannot  be  permitted  to  object  to  their 
own  proceedings,  their  own  wrong,  if  it  were  wrong. 
The  election  was  carried,  it  is  said,  by  illegal  votes. 
That  was  a  case  for  contest,  and  cannot  be  taken  advan- 
tage of  in  this  mode. 

Tliere  are  other  grounds  of  defense  suggested  by  the 
ingenuity  of  the  learned  and  able  counsel,  both  in  the 
answer  and  briefs,  which  would  receive,  and  are  entitled 
to  our  notice  and  observation,  if  it  were  not  that  this 
opinion  has  already  been  so  much  and  perhaps  unneces- 
sarily protracted.  They  have  all  been  considered,  and 
according  to  the  best  judgment  we  have  been  able  to 
form,  present  no  sufficient  answer  to  the  petition  for  the 
writ  of  mandamvs. 

The  judgment  of  his  honor,  the  Circuit  Judge,  is 
therefore,  affirmed  in  both  cases. 

The  bill  filed  by  Sims  and  others,  to  enjoin  the  col- 
lection of  the  taxes  levied  by  the  county  court  of  White, 
under  a  proceeding  in  that  county  by  virtue  of  the  same 
act  under  which  the  county  of  Sumner  acted,  will  be 
dismissed,  as  was  decreed  by  his  honor,  the  Chancellor. 
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Cook  &  Steadman  vs.  The  Sumnee  Spinnino  and  Miin;- 
FACTUEiNO  Company. 

1 .  Corporation.  Pcwer  of  a  mvnieipal  eorporation  U  take  stock  in  a  mannfot- 
tufing  company,  A  corporation  is  the  creature  of  the  law,  powesaing  do 
power  or  authority  except  such  as  is  expressly  granted  by  the  charter  of 
incorporation,  or  as  is  necessarily  implied.  So  the  power  to  levy  and  col- 
lect taxes  in  the  charter  of  a  mnnicipal  corporation,  does  not  antiiorizethe  ' 
purchase  by  said  corporation,  of  stock  in  a  manufacturing  company,  or  the 
issuance  of  bonds  for  the  payment  thereof,  and  bonds  issued  for  such  pir- 
pose  under  said  charter  are  utterly  void. 

2.  loNOBANCS  OP  LAW.  Application  of  the  principle.  The  maxim  that  igno- 
rance of  the  law  Is  no  excuse  for  the  breach  or  non-performance  of  iny 
agreement,  only  applies  to  the  general  or  public  laws  of  the  land,  wbieh 
affect  and  prescribe  a  universal  rule  of  action  for  the  whole  commnnity: 
and  has  no  application  to  special  or  private  acts  of  the  legislature,  irhieh 
are  designed  only  to  operate  upon  particular  persons,  or  to  regulate  pri- 
vate concerns. 


FROM  SUMNEB. 


This  was  a  bill  filed  in  chancery  at  Gallatin.  He 
complainants,  Cook  &  Steadman,  contracted  with  the 
defendants  to  bnild  their  factory  near  the  town  of  Gal- 
latin, and^to  furnish  and  put  up  the  machinery  there- 
for. In  part  payment  therefor,  the  complainants  agreed 
to  take  $5,000  in  corporation  bonds  of  the  town  of 
Gallatin,  at  ten  per  cent  discount.  The  corporation 
became  a  stockholder  in  the  manufacturing  company  to 
the  amount  of  $4,500,  and  issued  their  bonds  for  the 
payment  thereof  for  $5,000,  payable  ten  years  from 
date,  with  interest  at  six  per  cent,  payable  annually. 
The  complainants  filed  this  bill  to  be  relieved  fi^m 
accepting  the  bonds,  and  for  other  purposes  not  neces- 
sary to  be  stated.     The  ground  assumed  in  the  bill,  is. 
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that  the  bonds  were  void  and  worthless,  for  the  reason 
that  the  corporation  were  not  legally  authorized  to  issue 
them.  The  answer  insists  that  the  bonds  are  valid  and 
binding  upon  the  corporation.  Other  issues  are  pre- 
sented in  the  record,  which  it  is  not  necessary  to  state. 
Chancellor  Eidley  decreed  upon  this  point  in  favor  of 
the  respondents,  from  which  the  complainants  appealed. 

Jordan  Stokes,  for  the  complainants,  said: 

1.  The  corporation  of  Gallatin  had  no  power  under 
its  charter,  to  bind  itself  by  a  subscription  of  five  thou- 
sand dollars  of  stock,  to  aid  in  the  construction  of  the 
Sumner  mills;  and  that,  as  a  consequence  of  this  want 
of  power,  the  bonds  of  the  corporation,  issued  to  pay 
this  subscription,  are  null  and  void;  not  binding  on  the 
corporate  body,  or  the  individual  members  thereof, 
although  they  may  have  assented  to  the  exercise  of  the 
power  in  this  instance.  Municipal  corporations  are  the 
creatures,  the  handiwork  of  the  legislative  power;  which 
creative  power  belongs,  as  matter  of  inherent  right  and 
of  necessity,  to  all  such  sovereignties  as  the  States  of 
this  Union.  Eope  vs.  Deaderic^j  8  Humph.  Eep.,  1. 
Nichol  vs.  Corporation  of  Nashville^  9  Humph.  Eep., 
263.  Their  powers,  and  the  mode  of  exercising  them, 
when  created  by  statute,  depend  alone  upon  the  true 
construction  of  the  act  of  incorporation,  having  no  other 
powers  than  those  expressly  given,  and  such  as  are 
incidental  to  their  very  existence.  9  Humph.  Eep., 
261-2.  13  Peters'  S.  0.  Eep.,  687.  6  Cond.  Eep.,  U. 
S.,  444.  And  all  their  acts  or  contracts  are  utterly  null 
and  void,  unless  embraced  within   the   powers  thus  dele- 
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gated.      13  Peters'  Rep.,  587.      9  Humph.  Rep.,  262-^. 
Union  Bank  vs.  Jacobs  6  nuixiph.  Rep.,  520. 

2.  The  act,  incorporating  the  town  of  Gallatin,  does 
not  confer,  in  express  terms,  the  power  to  subscribe 
stock  to  aid  in  building  up  manufacturing  establish- 
ments; it  delegates  just  such  powers  as  are  usaally 
given  to  such  corporate  bodies,  looking  only  to  the  good 
government  of  the  town,  the  improvement  of  the  streets 
and  alleys,  and  the  preservation  of  the  health  and  mor- 
als of  its  citizens.  See  charter.  2  Scott's  Revisal 
875.  The  power  to  hold  real  and  personal  property, 
given  by  the  firat  section,  and  the  power  to  "levy  and 
collect  taxes,"  given  by  the  second  section,  were  relied 
upon  in  the  court  below  as  conferring  the  power  expressly; 
but  we  presume  that  this  position  will  not  be  seriously 
pressed  in  this  court.  These  powers  point  to  no  object 
or  purpose  for  which  property  can  be  held,  or  taxes 
levied  and  collected ;  each  one  of  them  is  referable  to, 
and  limited  and  controlled  by,  the  other  powers,  which 
define  the  purposes  and  objects  of  the  corporatioa. 
These  powers  are  incidental  to  all  municipal  corpora- 
tions, which  they  possess  as  fully  without  being  men- 
tioned in  the  charter,  as  by  being  embraced  in  it. 

3.  The  power  of  embarking  the  corporation  of  Gal- 
latin in  an  enterprize  of  the  character  under  investiga- 
tion, is  not  a  power  incidental  to  its  corporate  exist- 
ence, nor  is  it  a  means,  necessary  and  proper,  to  carry 
into  effect  any  power  expressly  conferred,  or  duty 
expressly  imposed  on  the  corporate  body  under  its 
charter.  It  could  not  have  been  intended  by  the  legis- 
lature to  confer  such  power,  either  in  terms  or  by  im- 
plication, for   the    act   of    incorporation  was  passed  on 
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the  17th  November,  1817,  when  the  idea  of  manufac- 
turing cotton  and  woollen  goods,  in  an  establishment 
like  the  Sumner  mills,  had  not  attracted  the  attention 
of  individual  enterprize  in  this  State. 

4.  It  is  well  settled,  however,  that  to  enable  a  muni- 
cipal corporation  to  subscribe  stock  and  issue  its  bonds 
for  such  a  purpose  as  the  construction  of  railroads  and 
turnpikes,  and  the  same  reasoning  will  equally  apply 
to  the  erection  of  manufacturing  establishments,  the 
power  to  do  so  must  be  delegated  in  express  and  une- 
quivocal terms.  It  cannot  be  resorted  to  by  implication. 
It  cannot  be  used  as  a. means  to  carry  out  some  other 
power.     It  can  only  be  used  when  expressly  delegated. 

5.  So  far,  the  argument  has  proceeded  on  the  as- 
sumption that  the  legislature  could  delegate  to  a  muni- 
cipal corporation  the  power  in  question;  but  we  deny 
that  the  legislature  of  this  State  has  any  such  power, 
under  the  old  or  new  constitution;  and  we  hold  that, 
if  the  legislature  had  conferred  upon  the  corporation 
of  Gallatin  the  right  or  authority  to  subscribe  stock 
and  issue  bonds  in  aid  of  the  Sumner  mills,  it  would 
be  an  unconstitutional  exercise  of  power.  The  grant 
of  the  power  in  question  to,  and  its  exercise  by  a 
municipal  corporation,  implies  necessarily,  the  right  to 
levy  and  collect  a  tax  for  the  payment  of  the  stock, 
or  the  bonds,  if  bonds  are  issued  in  extinguishment  of 
the  subscription.  It  is  a  well  settled  principle  in  all 
free  governments,  that  the  legislative  power  cannot  take 
by  taxation,  or  otherwise,  the  private  property  of  tlie 
citizen,  except  for  some  public  use.  This  principle  is 
as  well  known  to  the  parliament  of  England,  under 
magna  charta,  as  to  the  legislature   of  this  State,   under 
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the  constitution  and  bill  of  rights.  Bill  of  Eights,  § 
21.  Hardin  vs.  GoodUUy  3  Yer.  Eep.,  41,  Claxk  vs. 
WhUe^  2  Swan's  Eep.,  548.  Story  on  Con.,  §  1790.  8 
Kent's  Com.,  392,  7th  ed.  1  Black.  Com.,  139.  2 
Dev.  &  Bat.  L.  Eep.,  455.  And  it  will  follow,  as  a 
necessary  consequence,  that  the  legislature  of  this  State 
could  not,  either  under  the  old  constitution,  or  under  the 
29th  sec,  art.  2,  of  the  new  constitution,  delegate  to  a 
municipal  corporation  the  power  to  levy  and  collect  a 
tax  for  any  other  but  a  public  use ;  or,  in  the  words  of 
the  constitution,  for  a  "corporation  purpose." 

Now,  the  Sumner  spinning  ^nd  manu&cturing  com- 
pany   is  a  private    corporation;  the    use,    purpose,  and 
object  of  its  establishment,  are   solely   the    private  gain 
and  emolument  of  its  owners;  its    entire  property,  with 
its  profits  or  losses,   is    governed   and   controlled  by  the 
law,  iq)plicable  to  private  property ;  its  stockholders  have 
the  right,  to  the  exclusion  of  all  other  persons,   to  the 
possession  and   enjoyment  of   the    establishment,  to  tlie 
same  extent  that  any  one  has   to  his  dwelling-house  (v 
farm ;  the  public  has  no  right  of  enjoyment,  use,  or  ease- 
ment in  the  establishment,  or  its  profits,   in    any  event 
It   is,   therefore,  peculiarly   a   private    enterprize,  in  bo 
sense    belonging    to    that    class    of   public    enterprises 
embraced  by  the  expression  "public   use   or    corporation 
purpose;"   and  it  is  no  such  purpose,  for  the  promotion 
of  which  a  municipal  corporation    could   be    empowered 
to  levy  and  collect  a  tax.      Sharpua   et  als.   vs.  Ma^ 
of  PhUadeiphia.      Boston  Water  Power  Co.  vs.  Ciiy  (f 
BoHonj  9  Met.  Eep.,  199.      Ang.  &  Ames    on    Corp.,  § 
449-50.      Hardin  vs.  GoodleU^  3  Yer.  Eep.,  41.      Svxm 
vs.    WiUiamSj  2  Michigan  Eep.,  427. 
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If  we  are  correct  ia  the  foregoing  positions,  it  is  clear 
that  the  corporation  of  Gallatin  had  no  power  to  sub- 
scribe the  jQve  thousand  dollars  of  stock,  and  that  the 
bonds,  issued  in  payment  of  the  stock,  are  not  binding 
on  the  corporate  body,  but  are  utterly  void,  and  of  no 
effect.  This  being  so,  it  will  not  be  insisted  that 
Cook  &  Steadman  are  bound  to  take  them.  To  force 
them  to  take  the  bonds,  under  such  circumstances,  would 
be  such  gross  injustice,  such  unconscionable  advantage 
and  iniquitous  over-reaching,  that  the  just  and  liberal 
principles  of  a  court  of  equity  would  not  tolerate  the 
injustice  for  one  moment. 

Solomon,  for  the  complainants,  said: 

1.  In  every  bond  there  must  be  an  obligor,  and  a 
sum  upon  which  the  obligor  is  bound.  An  instru- 
ment upon  which  no  one  is  bound  is  no  bond.  An 
instrument  issued  by  the  agents  of  a  corporation  with- 
out authority,  or  where  they  have  exceeded  the  powers 
granted  in  their  law  of  incorporation,  is  not  binding 
upon  the  corporation,  and  therefore  no  bond.  A  corpo- 
ration is  bound  by  the  acts  of  its  officers  or  agents, 
onlj  so  fiEir  as  these  acts  are  authorized  by  the  charter 
of  the  corporation.  2  Iredel,  338.  If  the  bonds  ten- 
dered be  not  binding  on  the  corporation,  complaimmts 
are   not  bound  to  take  them. 

2.  The  corporation  is  not  bound  upon  the  bonds 
tendered  with  the  record.  The  subscription  of  the  stock 
is  unauthorized  by  the  charter  of  incorporation,  and  the 
bonds  issued  in  payment  thereof  is  a  mere  nullity.  No 
tax  could  be  levied  for  their  payment.      See  charter  of 
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incorporation,  Scott's  Revisal,  878,  vol.  2.  6  Humph., 
515.  NicJwl  vs.  IfashviUe^  9  Humph.  This  latter  case 
differs  from  this  one  in  this.  The  purposes  of  the  sub- 
scription are  different;  and  there  was  a  special  act  of 
the  legislature  authorizing  that  subscription.  Under 
these  decisions,  I  contend  that  the  corporation  of  Gal- 
latin is  a  public  corporation;  that  it  is  created  by  the 
legislature  for  certain  purposes,  and  clothed  with  powers 
alone  necessary  to  carry  out  those  purposes ;  that  it 
cannot  exceed  those  powers,  and  when  they  do  the  act 
is  void. 

3.  The  issuance  of  the  bonds  in  payment  of  sub- 
scription is  not  a  corporate  purpose  within  the  meaning 
and  spirit  of  the  act  of  incorporation.  No  such  power 
can  be  directly  gathered  from  the  act;  and  under  the 
decisions  of  this  Court  the  incidental  powers  belonging 
to  a  corporation  are  only  extended  to  necessary  conse- 
quential means  to  carry  out  the  objects  o^  incorporation. 
6  Humph.,  515. 

4.  The  objects  of  the  incorporation  of  Gallatin  is  for 
social  and  civil  purposes.  The  subscription  of  stock  in 
a  manufacturing  company,  is,  in  no  way,  connected  with 
either  of  these  purposes,  and  is  not  a  necessary  measure 
to  carry  out  those  objects.  The  establishment  is  situated 
outside  of  the  corporate  limits.  It  is  not  under  the 
control  of  the  officers  of  the  corporation,  but  the  presi- 
dent and  directors.  The  factory  would  have  been  built 
without  the  subscription.  The  contracts  and  the  build- 
ing had  been  in  operation  some  time  before  the  sub- 
scription was  made.  All  benefits  conferred  are  of  a 
private  nature.  It  does  not  conduce  to  the  morals,  nor 
does  it  add  to  the  municipal  government  of  the  town, 
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nor  has  it  ever  declared  any  dividend.  The  proof  is, 
that  it  was  not  to  the  interest  of  individuals  to  sub- 
scribe. How  could,  it  have  been  for  a  corporation  pur- 
pose, and  that  too,  to  give  $6,000  for  $4,500  stock. 
The  benefits  conferred  are  simply  such  as  any  establish- 
ment or  trade  will  confer,  but  are  not  benefits  to  the 
corporation, 

6.  A  corporation  has  no  power  to  vest  means  in  real 
estate,  or  other  property,  except  it  be  used  for  corporate 
purposes.  3  Peck,  232.  A  corporation  cannot  be  seized 
of  lands  in  trust  foreign  to  its  charter.     8  Johns.,  422. 

6.  The  subscription  of  stock  not  being  a  necessary 
measure  in  the  carrying  out  the  purposes  of  incorpora- 
tion, no  tax  could  be  levied  to  pay  the  subscription.  11 
Humph.,    1. 

7.  The  ordinance  authorizing  a  vote  to  be  taken  by 
the  citizens  of  Gallatin,  nor  the  vote  itself,  can  legalize 
the  bonds,  and  make  them  binding.  A  public  corpo- 
ration is  entirely  under  the  control  of  the  legislature, 
and  can  only  be  bound  by  its  authorized  oflicers.  5 
Humph.,  288. 

Winchester,  for  the  complainants,  said : 

Has  the  corporation  of  Gallatin  the  authority,  under 
its  charter,  to  subscribe  stock  in  a  joint  stock  company, 
and  issue  bonds  in  payment  therefor;  and  if  so,  upon 
the  facts  of  this  cause,  can  0.  &  S.  be  compelled  to 
receive  them  ?  We  deny  that  any  such  authority  is  con- 
ferred by  its  charter  of  incorporation,  upon  the  town  of 
Gallatin,   as   is   contended  for  by  the   defendants.      See 

Scott's  Eevisal,  — ,  where,  after  a  specific  enumeration  of 
46 
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powers  usually  conferred   upon   a  municipal   corporation, 
the    general  power   is   given   to    lay   and   collect  taxes, 
from  which,  by  some  extraordinary  powers  of  implication, 
'  the  power  to  subscribe  stock  in  a  joint   stock  company, 
is  deduced.      Judge   Turley,  in   the    case  of   Nichd  vb. 
The  Mayor  and  Aldermen  of  NmhviHey  says :    "  A  cor- 
poration is  the  creature  of  the  legislative  department  of 
the  government ;  it  exists  solely  and  alone  by  virtue  of 
its  act  of  incorporation,  and  it  can   exercise   no  powers 
but  such  as  are  expressly  granted  to  it,  and  such  as  are 
the  result  of  necessary   and  proper  implication."     It  is 
not  contended,    of   course,  that  this   power    is   expressly 
granted.      We  ask   if   it  is   the  result  of   necessary  and 
proper  implication?      Did  the  idea  of   a   manufacturing 
speculation  ever  enter  the  brain  of  the  framers  of  this 
law,  or  did   they  simply  mean   to  carry  out  any  of  the 
enumerated  powere,  or  any  other   direct   corporate  pur- 
pose—  to    follow   the  distinction   of   a  learned  judge— 
you  may  levy  and  collect  taxes?      To  imply  this  power 
under   the   general  clause   alluded  to,   would    be  to  go 
further  than  was  done  in   the  case  of  Nichol ;  for  there 
was   a  special   act   authorizing   the  subscription,  and  the 
hypothecation  of  taxes  or  the  issuance  of  bonds  in  pay- 
ment thereof.      Here  it  is  implied  from  a  general  grant 
of    power   "to   levy   and    collect  taxes;"   from   which, 
Judge  Turley  says  in  that  case,  it  is  not  contended  the 
power  arises.      But  we  submit,  may  it  please  the  Court, 
that  to  levy  a  tax,  and  to   create   a  debt   and  execute 
bonds  in  payment  therefor,  are  two  very  different  things, 
both  in   their   present   effects   and   future   consequences; 
and  that  while   the  general  power    to   levy    taxes  may 
authorize  the  raising  of  funds  ad  libUuirij  and  the  estab- 
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lishment  of  free  bankg,  if  you  pleaso,  in  every  town  in 
the  State,  inasmach  as  delegated  powers  must  be  strictly 
construed,  it  can  hardly  authorize  the  creation  and  rend- 
ing of  a  debt  for  purposes  of  this  sort.  If  this  power 
exist,  the  only  remaining  question  is,  can  the  establish- 
ment of  a  manufactory  like  this  be  regarded  as  a  corpo- 
rate purpose  of  a  municipal  town?  "VVe  think  it  cannot. 
It  certainly  does  not  meet  the  idea  of  a  direct  corporate 
purpose,  as  defined  by  Judge  Turley  in  the  Nichol  case. 
See  9  Humph.,  269 ;  and  certainly  falls  short  of  the  idea 
of  an  indirect  corporate  purpose,  as  defined  in  the  same 
cause.  It  is  not  situated  within  the  corporate  limits  of 
the  town;  nor  is  the  benefit  resulting  to  the  town  more 
direct  than  to  the  balance  of  the  surrounding  country. 
Unlike  the  railroad,  it  is  not  a  constantly  increasing 
source  of  wealth  and  prosperity,  opening  up  new  ave- 
nues of  trade,  with  the  construction  of  new  roads  and 
new  connexions ;  opening  up  new  markets,  and  awaken- 
ing competition  in  trades;  but  its  influence  upon  the 
trade  and  commerce  of  the  town  has  reached  its  acme, 
and  its  future  benefits  are  the  dividends  of  its  stock- 
holders. 

Sut  if  the  bonds  be  good  and  valid  can  C.  &  S.  be 
compelled  to  receive  them?  We  think  not.  They  are 
utterly  worthless ;  cannot  be  negotiated  in  the  markets ; 
and  it  would  be  unjust  and  unconscionable  to  compel 
them  to  receive  them  in  part  payment  of  contracts  which 
the  proof  shows  to  be  worth  every  dollar  stipulated  to 
be    paid. 

Guild,  for  the  respondents,  with  whom  was  John  J. 
White,  who  said: 
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The  principal  question  here  is  in  regard  to  the  pymr 
of  the  corporation  of  Gallatin,  under  their  charter,  to 
subscribe  for  the  stock,  and  issue  their  bonds  for  ite 
payment.  The  view  taken  of  it  in  the  answer  to  the 
amended  bill,  which  is  sustained  bj  the  proof  in  the 
cause,  is,  that  the  erection  of  the  factory  is  of  great 
advantage  to  the  citizens  of  the  town;  increasing  its 
trade  and  population;  adding  some  70  or  80  persons  to 
the  laboring  hands  of  the  town;  increasing  the  demand 
for  breadstuifs,  goods,  &c. ;  and  by  its  mills  operating  at 
all  seasons  by  steam-power,  furnishing  meal  and  floor 
to  the  citizens  when  they  could  not  elsewhere  be  pro- 
cured; affording  employment  to  many  poor  families, 
and,  indeed,  advancing  every  interest  of  its  citizens,  and 
injuring  none.  That  the  taking  of  a  reasonable  amonnt 
of  stock  in  this  factory  by  the  corporation,  with  a  view 
to  aid  in  its  erection,  is  strictly  for  corporation  pnr- 
poses,  and  sustained  by  the  case  of  Nichol  et  als.  vs. 
Mayor  <md  Aldermen  of  Nashville^  9  Humph.,  268,  we 
think  there  is  no  doubt. 

The  town  of  Gallatin  was  first  incorporated  in  1815, 
(see  2  Scott,  279,)  with  similar  powers  to  the  town  of 
Franklin.  See  act  incorporating  this  town,  2  Scott,  327. 
By  that  act,  the  power  of  taxation  seems  to  be  given 
merely  for  the  purpose  of  carrying  into  effect  certain 
specific  purposes^  which  had  been  before  enumerated. 

But,  in  1817,  there  is  another  act  of  incorporation  of 
the  town,  defining  their  powers,  ( 2  Scott,  376, )  in  which 
we  find  a  general  power  "  to  lay  and  collect  taxes," 
entirely  unlimited  as  it  regards  either  the  object  or 
amount,  and  only  restrained  by  the  proviso  that  it  is 
not  exercised  in  a  way  incompatible   with  the    constitu- 
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tion  and  laws  of  the  State.  Or,  as  we  find  it  in  the 
29th  section  of  the  2nd  art.  of  the  amended  constitu- 
tion, that  "the  general  assembly  shall  have  the  power 
to  authorize  the  several  counties  and  incorporated  towns 
in  this  State,  to  impose  taxes  for  county  and  corpora- 
tion purposes,  respectively,  in  such  manner  as  shall  be 
prescribed  by  law."  It  is  true,  the  amended  constitu- 
tion was  passed  subsequent  to  the  act  of  incorporation. 
But,  then,  it  is  recognized  as  a  correct  principle,  both  in 
the  case  of  Hope  vs.  Dead/rich^  8  Humph.,  1,  and  the 
<5ase  of  Niohol  vs.  Mayor  cm^  Aldermen  of  Jfashville^ 
9  Humph.,  266,  that  the  legislature  had  the  same  power 
before.  And,  at  all  events,  it  could  have  no  other 
influence  upon  the  before-granted  power  of  taxation, 
than  to  restrain  its  exercise  to  corporation  purposes; 
that  is,  for  the  benefit  of  the  town. 

It  has  already  been  said,  that  taking  this  stock  in 
the  factory  was  a  corporation  purpose.  ff  so,  the  cor- 
poration would  have  the  right  to  use  their  money  in 
its  payment;  or,  if  it  was  more  for  their  interest,  to 
give  their  bonds.  In  that  event,  they  have  the  power 
of  "laying  taxes,"  both  for  the  payment  of  the  interest 
upon  the  bonds,  and  the  bonds  themselves.  And  it 
follows,  as  a  necessary  result,  they  would  have  the  power 
to  issue  the  bonds,  if  they  could  provide  for  their  pay- 
ment. 

The  legislature  has  the  power,  both  under  the  con- 
stitution, and  independent  of  the  constitution,  of  dele- 
gating to  a  corporate  town  the  power  of  laying  taxes 
for  corporation  purposes.  If  it  has  given  to  it  an 
unlimited  power  "to  lay  and  collect  taxes,"  would  the 
power  be  strengthened,  or  enlarged,  by  adding   that  it 
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may  "lay  and  collect  taxes  for  corpm^ation  purposes?" 
We  submit  that  it  would  not.  This  would  be  implied, 
and  would  only  go  to  limit  the  general  and  uncontrolled 
power  which  has  been  given.  It  was  not  necessary  to 
be  added,  to  make  the  grant  of  power  complete.  If 
that  part  of  the  clause  had  been  added,  no  one  would 
question  the  power.  Is  it  not  as  efficacious  without 
it,  as  that  expression  would  only  limit  the  general 
power?      We  apprehend  that  it  is. 

In  addition  to  this,  the  charter  gives  the  power  to 
"purchase  and  hold  real,  mixed  and  personal  property, 
or  dispose  of  the  same  for  the  benefit  of  the  town;" 
which  would  include  an  authority  to  purchase  and  hold 
stock  in  this  factory  for  the  benefit  of  the  town,  and 
consequently  to  pay  for  the  same,  either  directly  in 
money,  or  by  the  issuance  of  their  bonds. 

MoKiNNEY,  J.,   delivered    the   opinion  of  the    court 

In  January,  1847,  a  charter  of  incorporation  was 
granted  to  "The  Sumner  Spinning  and  Manufacturing 
Company,"  for  the  period  of  ninety-nine  years,  for  the 
purpose  of  manufacturing  cotton  and  woollen  goods  or 
either;"  with  a  capital  stock  of  not  less  than  thirty 
thousand  dollars,  but,  which  might  be  increased  at  the 
option  of  the  stockholders,  to  one  hundred  thousand. 

On  the  11th  of  July,  1851,  the  complainants  entered 
into  a  written  contract  with  the  president  and  directors 
of  said  company,  by  which  the  former  undertook  to 
furnish,  deliver,  and  put  up  for  said  company,  at  their 
factory  building  near  Gallatin,  a  large  quantity  of 
taachlnery  and  fixtures  of  various  kinds,  for  the  mana- 
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facture  of  woollen  and  cotton  goods,  and  also  for  com 
and  flouring  mills,  a  particular  description  of  the  quan- 
tity and  quality  of  all  which  is  contained  in  the  written 
instrument,  but  need  not  for  the  purpose  of  this  decision 
be  here  noticed.  And,  in  consideration  of  this  under- 
standing, the  president  and  directors,  on  behalf  of  the 
company,  agreed  to  pay  Cook  &  Steadman  the  sum  of 
thirty-nine  thousand  five  hundred  dollars,  one-half  to  be 
paid  in  cash,  upon  delivery  to  the*  company  of  the  bills 
of  lading  of  said  machinery,  and  the  policies  of  insur- 
ance upon  the  same  properly  endorsed  to  said  company.' 
The  other  half  in  six  months  from  that  date,  with  inter- 
est thereon.  The  following  is  the  stipulation  in  respect 
to  the  mode  of  payment  of  the  latter  half.  ^^The  said 
Cook  &  Steadman  agree  to  take  one  thousand  dollars  in 
the  stock  of  said  company,  as  payment  to  that  extent; 
•and  they  further  agree  to  receive  of  said  company,  the 
hande  of  the  Corporation  of  Oalldtin^  for  jme  thouscmd 
dollars^  (U  nmety  cents  in  the  dollar^  if  the  oompamy 
sludl  wish  to  make  sueh  payrrient^  the  balance  to  be 
paid  in  cash."  The  foregoing  is  the  substance  of  so 
much  of  the  agreement  as  is  necessary  to  be  stated. 

The  proof  shows,  that  at  a  regular  meeting  of  the 
Mayor  and  Aldermen  of  the  town  of  Gallatin,  held  on 
the  1st  of  November,  1851,  an  ordinance  was  passed, 
the  first  section  of  which  provides,  "that  the  Mayor  of 
said  town  shall,  and  he  is  hereby  authorized  and  directed 
to  subscribe  for  four  thousand  five  hundred  dollars  of 
the  capital  stock  in  the  Sumner  Spinning  and  Manufac- 
turing Company,  upon  the  books  of  said  company,  in 
the  name  and  for  the  use  of  said  corporation." 
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The  second  section  provides,  "Uiat  to  pay  for  said 
stock,  the  Mayor  of  the  corporation  is  hereby  directed 
to  issue  to  said  company,  or  to  such  person  or  persons 
as  they  may  direct,  the  hands  of  said  corporation,  under 
the  seal  thereof,  for  the  sum  of  five  thousand  dollare, 
payable  in  ten  years  from  date,  bearing  interest  at  six 
per  cent  per  annum,  payable  annually."  The  third  sec- 
tion provides,  that  the  holder's  of  said  bond  shall  have 
a  Uen  upon  the  stock  subscribed  for  said  corporation. 
The  fourth  section  provides  for  submitting  said  ordinance 
to  a  vote  of  the  qualified  voters  of  said  town,  &c. 

It  appears,  that  on  submitting  said  ordinance  to  a 
vote  of  the  corporators,  it  was  approved  by  a  large 
majority  of  the  voters. 

A  subsequent  ordinance,  adopted  on  the  3d  of  Janu- 
ary, 1852,  which  recites  the  former  ordinance,  and  its 
approval  by  a  majority  of  the  qualified  voters,  directed 
the  Mayor  to  make  the  subscription  for  said  stock  upon 
the  books  of  the  company;  and  to  issue  the  bonds, 
when  necessasy,  for  the  payment  of  the  same.  The 
Mayor  accordingly  made  said  subscription  on  the  5th  of 
January,  1852,  in  the  name  of  the  ^' mayor  and  alder- 
men of  the  corporation  of  the  town  of  Oallatin,"  for 
four  thousand  five  hundred  dollars. 

On  the  Ist  of  October,  1853,  five  corporation  bonds, 
each  for  one  thousand  dollars,  payable  to  said  company 
or  bearer,  ten  years  after  date,  with  interest  firom  date 
at  the  rate  of  six  per  cent  per  annum,  to  be  paid  annu- 
ally, were  issued  in  proper  form,  nnder  the  seal  of  the 
corporation,  and  likewise  signed  with  the  proper  name 
of  the  mayor. 
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Of  the  questions  discussed  in  the  argument  here, 
the  only  one  necessary  to  be  considered,  is,  whether 
or  not  the  complainants  are  entitled,  under  the  circum- 
stances, to  be  exonerated  from  their  agreement  to  receive 
said  bonds  in  part  discharge  of  the  debt  due  to  them 
from  the  company. 

The  complainants  insist,  that  they  ought  not  to  be 
compelled  to  accept  said '  bonds  on  the  ground,  mainly, 
that  they  are  void  for  want  of  authority  in  the  cor- 
poration to  issue  them.  The  defendant  contends  that 
the  corporation,  under  its  charter,  had  full  power  and 
authority  to  issue  said  bonds;  and  whether  this  be  00 
or  not,  is  the  question  for  our  consideration. 

The  town  of  Gallatin  was  incorporated  by  an  act  of 
the  legislature,  passed  on  the  17th  of  ITovember,  1817. 
The  act  declares  ^^that  the  corporation  aforesaid,  shall 
have  full  power  and  authority  to  enact  and  pass  all 
laws  and  ordinances  necessary  to  suppress  vice  and  im- 
morality; to  preserve  the  health  of  the  town;  to  pre- 
vent and  remove  nuisances;  to  establish  night  watches 
and  patroles;  to  ascertain  the  boundary  and  location  of 
streets,  lots  and  alleys ;  to  provide  for  licensing,  regula- 
ting, or  restraining  theatrical,  and  other  public  amuse- 
ments within  said '  town ;  to  pave,  and  keep  in  repair, 
the  streets;  to  establish  necessary  inspections;  to  erect 
and  regulate  markets ;  to  appoint  a  recorder  and  high 
constable;  to  license  and  regulate  a  fire  company;  to 
levy  and  collect  taxes;  to  regulate  and  restrain  tippling 
houses;  to  impose  and  appropriate  fines  and  forfeitures; 
to  provide  for  the  sweeping  of  chimnies;  to  erect  and 
regulate  pumps  on  the  public  square,  streets,  or  alleys; 
or  to   convey  water  from  the  vicinity   into  the  town; 
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and  to  pass  all  other  laws  necessary  and  proper  for  the 
good  government  of  said  town,  and  regulating  the  police 
thereof;  provided^  they  are  not  incompatible  with  the 
constitution  and  laws  of  this  State." 

Under  the  foregoing  power  "  to  lay  and  collect  taxes," 
the  authority  to  issue  the  bonds  in  question  is  claimed. 
It  is  scarcely  necessary  to  repeat  the  familiar  principle, 
that  a  corporation  is  the  creature  of  the  law,  poesess- 
ing  no  power  or  authority  except  such  as  is  expressly 
granted  by  the  charter,  or  as  is  necessarily  implied. 
And  the  simple  statement  of  this  principle  wonld  seem 
to  be  sufficient  for  the  decision  of  the  question  before 
us.  No  argument  can  be  necessary  to  show  that  the 
authority  to  purchase  stock  in  a  manufacturing  establish- 
ment, or  to  issue  bonds  for  the  payment  thereof,  cannot 
be  derived  from  the  power  of  taxation  conferred  by 
the  charter.  No  doubt  can  be  entertained  as  to  the 
nature  or  extent  of  the  power  "to  lay  and  collect 
taxes,"   contained  in  the  charter. 

The  existence  of  such  a  power  in  the  corporation  was 
indispensable,  as  a  means  to  the  accomplishment  of  the 
end  and  object  of  its  creation:  the  government  and 
necessary  police  regulations  of  the  town.  The  powers 
of  a  corporation,  being  the  exercise  of  a  delegated 
authority,  are  to  be  strictly  construed ;  and  this  rule 
applies  with  greater  force  to  the  power  of  taxation, 
from  its  very  nature  and  liability  to  abuse. 

In  ascertaining  the  extent  of  the  power  "to  lay  and 
collect  taxes,"  delegated  to  the  corporation,  we  most 
look  to  the  general  powers  specifically  granted*,  and 
such  as  result  from  necessary  implication,  to  the  vari- 
ous objects  contemplated  by  the  charter,  and  the  duties 
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enjoined  therein,  and  as  far  as  the  proper  exercise  of 
these  powers,  and  the  accomplishment  and  performance 
of  these  various  objects  and  duties  may  require,  but 
no  further  may  the  power  to  raise  money,  by  taxation, 
be  exercised  under  the  charter.  If  it  be  desired  to 
possess  the  power  to  any  greater  extent,  or  for  any 
other  purpose,  a  further  delegation  of  the  power  must 
be  sought  from  the  legislature. 

This  case  does  not  require  that  we  should  go  into  the 
question,  what  is  "a  corporation  purpose"  in  the  proper 
sense  of  our  constitution  and  laws?  a  question  certainly 
of  no  easy  solution,  and  one  that,  generally  speaking, 
may  be  answered  more  readily  negatively  than  affirma- 
tively. .  We  are  not,  therefore,  called  upon  to  determine 
whether  or  not,  in  the  case  before  us,  or  in  any  supposa- 
ble  case,  the  purchase  of  stock  in  a  ^^  cotton  and  woollen 
manufactory,"  is  a  "  corporation  purpose."  It  may  be 
remarked,  however,  that  if  it  were  held  to  be  so,  it 
would  be  difficult,  perhaps,  to  imagine  any  Bpeoulaiion 
that  might  not  be  so  regarded. 

But,  without  intending  to  decide  a  question  not  pro* 
perly  arising  upon  the  record,  we  simply  determine  that 
the  authority  attempted  to  be  exercised  in  the  present 
case,  of  subscribing  for  stock,  and  issuing  the  bonds  of 
the  corporation  in  payment  thereof,  was  wholly  unau- 
thorized by  the  charter.  And,  hence,  it  results  that  the 
bonds  are  utterly  void.  Being  so,  we  think  it  clear, 
that  the  complainants  cannot  be  compelled  to  accept 
them. 

The  complainants  cannot  be  repelled  upon  the  ground 
of  Ignorance  of  the  law.  This  principle  is  not  appli- 
cable to  the  case  for  several  reasons.     Because,  from  the 
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simple  statement  of  the  factfi,  one  of  the  conclusions  is 
inevitable,  either  that  the  contracting  parties,  mntoallj 
labored  under  gross  ignorance  of  the  law,  or  that  the 
complainants  were  circumscribed  by  misrepresentation, 
or  concealment,  or  misplaced  confidence;  and  upon 
either  assumption,  the  complainants  would  not  be  pre- 
cluded from  the  relief  sought.  It  is  proper  to  say, 
however,  that  there  is  no  just  ground  for  the  imputation 
of  fraud  on  the  part  of  the  company. 

But  the  principle  has  no  application,  for  a  weightier 
reason.  The  maxim  that  ignorance  of  the  law  is  no 
excuse  for  the  breach  or  non-performance  of  any  agree- 
ment, (because  every  one  is  bound  at  his  peril,  to  know 
the  law,)  only  applies,  as  we  understand  it,  to  the  gene- 
ral or  public  laws  of  the  land,  which  affect  and  pre- 
scribe a  universal  rule  of  action  for  the  whole  commu- 
nity; and,  therefore,  has  no  application  whatever,  to 
special  or  private  acts  of  the  legislature,  which  are 
designed  only  to  operate  upon  particular  persons,  or  to 
regulate  private  concerns. 

It  follows,  therefore,  that  the  decree  of  the  Chan- 
cellor, so  far  as  respects  the  corporation  bonds,  must  be 
reversed.     In  all  other  respects,  it  will  be  affirmed. 
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ABATEMENT. 

See  Pleadinq. 

ABANDONMENT. 

See  Charter.    Contract. 

ACTION. 

1.  Jurisdiction,  Counterpart  of  Writ.  In  a  joint  action  against  several 
defendants,  where  they  reside  in  different  counties,  the  court  takes 
jurisdiction  for  the  issuance  of  counterparts  of  the  writ,  hj  the  insti- 
tution of  the  suit  in  the  county  where  one  of  the  reed  dpfendanlt  resides. 
It  is  this  fact  which  confers  the  jurisdiction  by  virtue  of  the  act  of 
1820,  ch.  25.  That  act  being  designed  to  promote  the  convenience  of 
the  parties  by  bringing  them  all  under  the  same  jurisdiction,  admits 
of  no  evasion  of  its  spirit  and  intent,  by  substituting  a  merely  nom- 
inal, instead  of  a  real  defendant  in  the  original  writ.  It  is  imperative 
in  its  terms,  and  only  authorizes  the  issuance  of  counterparts,  when 
suit  has  .been  instituted  against  one  of  the  real  defendants,  in  the 
connty  of  his  residence.  Yancey  y&  Marriott^  Fruiby  A  Co.^  28. 
I.  in  forma  pauperii.  Bights  of  non'teHdetUs,  The  right  to  institute  and 
prosecute  suits  in  forma  pauperis,  in  the  courts  of  this  Sta^e,  is  not 
limited  by  its  laws  to  the  citizens  of  this  State,  but  belongs  alike  to 
the  citizens  of  the  other  States.  Zissenbee  vs.  Soli^  42. 
S.  The  criterion  on  a  quantum  meruU.  Jury.  The  question  In  an  action 
on  a  quantum  meruit  is  not  alone  the  benefit  and  advantage  derived  by 
the  defendant  from  the  services  of  the  plaintiiT,  but  how  much  does 
the  plaintiff  deserve  or  merit  for  the  work  done  or  the  services  per- 
formed for  the  defendant  at  his  request,  either  express  or  implied.  It 
may  often  happen  that  the  defendant  derives  no  benefit  or  advantage, 
yet,  this  may  not  be  the  fault  of  the  plaintiff,  and  would  not  be  any 
defense  to  a  claim  for  meritorious  services  rendered.    It  must  be  left 
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to  the  jury  to  determine  whether,  under  all  the  circamstanees,  the 
plaintiff  actually  deserves,  or  merits  any  compensation  for  the  ser- 
vices rendered.    BcUngtoti  ya.  PickU^  122. 

See  Covenant.  Betting  on  Elections.  Insubancs.  Rbfletin. 
Trespass.    Daicaoes. 

ACCESSION. 

See  Property. 

ACCUSATION. 

See  Evidence. 

ACCEPTANCE. 

See  Payment. 

ADMINISTRATOR. 

See  Guardian  &  Ward. 

ADVERSE  POSSESSION. 

See  Tenants  in  Common. 

AD  QUOD  DAMNUM. 
See  Evidence. 

AFFIDAVIT. 

See  New  Trial. 

AMENDMENT. 

1.  Of  declaration  in  tjectment,  SlatuU  of  limitaiioM.  A  new  demise  may 
be  inserted  in  the  declaration  in  ejectment,  even  after  the  etatote  of 
limitations,  would  have  barred  the  suit,  unless  it  introduces  a  new  or 
substantive  cause  of  action,  which  existed  when  the  writ  was  issued  ; 
and  such  amendment,  when  made,  relates  back  to  the  commencement 
of  the  suit,  and  places  the  case  and  the  rights  of  the  plaintiff  upon  the 
same  ground  as  if  it  had  been  originally  incorporated  In  the  writ  and 
declaration.  Nance's  lessee  va  Thomp$on,  821. 
4.  Bide  as  to  construction  of  statutes  of  amendment.  The  general  rule  as  to 
statutes  of  amendment  and  jeofails^  is,  that  the  amendment  need  not» 
in  fact,  be  made ;  the  benefit  of  the  statute  is  obtained  by  the  cooHs 
overlooking  the  exception,  and  considering  the  amendment  as  made. 
Eakin  dt  Co,  vs.  Burger  et  al.,  418. 

ANSWER. 

See  Chancery. 

APPEAL. 

1.  Covmttt  Court.  Inquisition  of  lunacy.  Act  of  1844,  ch,  99.  The  act  of 
1844,  ch.  99,  §  1,  which  provides,  that,  "where  any  person  or  persons 
may  conceive  him,  her,  or  themselves  aggrieved  by  any  decree  or  de- 
cision of  any  county  court  in  this  State,  he,  she,  or  they,  may  ask  Ibr 
and  obtain  an  appeal  from  the  decision  or  judgment  of  said  county 
court,  to  the  next  circuit  court  of  said  county,"  authorizes  an  appeal 
from  the  decision  of  a  county  court  to  the  circuit  court,  on  an  inquist- 
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tion  of  lanacj.  Upon  the  return  of  the  inquisition  the  county  court 
must  either  receive  or  reject  the  same  ;  and  from  its  decree  or  deci- 
sion, be  it  either  way,  an  appeal  will  lie  by  the  express  terms  of  said 
act    Cooper  ts.  Summers^  453. 

2.  Same.  Same.  An  order  of  the  county  court  upon  the  return  of  an 
inquisition  of  lunacy,  that  the  same  be  received  and  entered  upon  the 
records,  is  such  an  order  or  decision  as  an  appeal  will  lie  from  to 
the  circuit  court.    lb. 

8.  Effect  of  an  appeal.  Juritdietionof  the  eireuii  eourts.  The  appeal  given 
by  the  act  of  1844,  ch.  99,  §  1,  from  the  decision  of  a  county  court  to 
the  circuit  court  on  an  inquisition  of  lunacy,  can  only  operate  as  an 
appeal  in  error,  or  writ  of  error  proper.  Upon  such  appeal  the  circuit 
court  can  only  reoiite  the  proceedings  of  the  county  court,  and  affirm 
or  reverse  the  same  as  may  be  proper.  Upon  a  judgment  of  reversal, 
the  circuit  court  has  no  jurisdiction  either  to  award  a  writ  of  inquisi- 
tion to  the  sheriff  de  novo,  or  to  empannel  a  jury  to  enquire  into  the 
fact  of  lunacy.  This  jurisdiction  is  excluuvely  in  the  county 
court.  lb. 
See  Practice. 

APPOINTMBNT. 
See  Will. 

AGENT. 

2.  When  muel  dtBobUd  in  tranntu.  Agency  of  maeter.  Same.  When  a 
▼essel  is  so  disabled  during  its  voyage  that  it  cannot  proceed  on  the 
same,  and  the  cargo  is  in  peril  of  loss,  the  law  implies  an  agency  from 
necessity,  on  the  part  of  the  master,  to  act  for  the  interest  of  all  con- 
cerned ;  and  it  is  his  duty  in  such  case,  to  tranship  the  cargo,  and  he 
has  a  right  to  charge  it  with  such  freight  as  it  was  proper  to  give;  but 
it  does  not  follow  that  he  will  be  entitled  to  freight  pro  rata  for  the 
performance  of  part  of  the  voyage.    Crawford  vs.  WUliame,  205. 

2.  Implied  pouter  of  .  An  agent  authorized  to  do  a  certain  act,  is  impliedly 
invested  with  authority  to  do  all  that  is  necessary  and  usual  to  effect 
the  object  of  his  agency,  and  all  the  means  justified  by  usage  in  such 
cases  may  be  employed  by  him,  unless  such  implied  authority  be  ex- 
pressly negatived  by  the  principal.  Thus,  an  authority  to  the  agent 
to  sell  and  dispose  of  a  slave,  confers  upon  him  fall  power  to  make  a 
warranty.    Franklin  vs.  Ezell,  497. 

8.  Fraud  of^  haw  far  prinripal  bound  by.  The  fraud  6f  an  authorized 
agent  will  avoid  a  contract  entered  into  by  him  in  behalf  of  his  prin- 
cipal. Although  such  misrepresentation  may  be  unauthorized  by  the 
principal,  yet,  if  he  ratify  the  contract,  he  will  be  bound  thereby,  for 
he  caunot  make  the  contract  his  own  by  availing  himself  of  its  bene- 
fits, and  at  the  same  time  avoid  responsibility  tor  the  fraud  upon  which 
it  is  founded.    lb. 

ANTE-NUPTIAL  SETTLEMENT. 

1.    Regitiration.    Act  of  1881,  e^  90.    All  marriage  contracts  or  agree- 
ments in  which  the  wife's  property  before  marriage  is  settled  on  her, 
47 
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or  a  trustee  for  her  use,  since  the  passage  of  the  act  of  1831,  eh.  90. 
must  be  proven  and  registered  in  strict  conformity  to  the  provisions  of 
said  act  as  to  all  matters  of  substance,  or  the  same  will  be  void  as  to 
the  existing  or  subsequent  creditors  of  the  husband,  or  purchasers 
from  him  without  notice.  So  the  omission  of  the  clerk,  in  his  certifi- 
cate of  acknowledgment,  to  insert  the  words  "  with  whom  I  am  per- 
sonally acquainted,"  ( they  being  a  material  part  of  the  formula  pre- 
scribed by  said  act  to  identify  the  parties,)  is  fatal  to  the  probate  of 
such  instrument.  Johnson  vs.  Wallan^  258. 
2.  Same,  An  acknowledgment  of  a  marriage  contract,  taken  after  tbe 
marriage,  without  the  privy  examination  of  the  wife,  is  a  nullity 
though  the  contract  were  executed  before  marriage.    lb, 

ARBITRATION. 

2.  Setting  atide  (he  award.  Where  a  mixed  question  of  law  and  fact  U 
submitted  to  arbitrators,  and  it  appears  from  the  face  of  the  award,  or 
some  writing  referred  to,  or  accompanying  the  same,  that  the  arbitra- 
tors intended  to  decide  according  to  law,  but  were  mistaken  as  to  tbt^ 
same,  it  is  a  sufficient  reason  for  setting  aside  the  award,  so  far  as  it 
is  affected  by  the  mistake.    Nances  lessee  vs.  Thomp»on^  321. 

3.  Same,  Motion  in  arrest  of  judgment.  Where  matters  In  litigation  in 
the  circuit  court  are,  by  agreement  of  parties,  ordered  to  be  submitted 
to  arbitrators  for  settlement,  the  award,  if  unsatisfactory  to  either, 
must  be  attacked  by  motion  before  judgment  to  set  aside.  Bat  it 
seems  that  after  the  award  has  been  confirmed  by  the  judgment  of  the 
court,  a  motion  in  arrest  of  judgment  may  be  treated  and  understood 
as  a  motion  to  set  aside  the  award,  though  technically  irregular.   76. 

ASSAULT. 

1.  What  it  an  auauUf  An  assault  is  an  inchoate  violence  to  another, 
with  the  present  means  of  carrying  the  intwit  into  effect  The  iii<ai- 
tion  to  do  harm  is  of  tbffi^ujMra^Ihe o^^i^ce*  ^^'^  uqlesa  it  be  coapled 
with  the  attempt,  there'can Te  no  assault.  The  intention  of  the  party 
is  to  be  ascertained  by'thc  jury  firom  the  circumstances.  BiMs  ts. 
The  State,  606. 

ASSIGNEE. 

See  Notes  won  at  Gamixg. 

ASSIGNMENT. 

1.  0/ judgment.  Notice  to  the  debtor.  An  assignment  of  a  ehoee  in  adien 
is  not  complete,  so  as  to  vest  the  title  absolutely  in  the  assignee,  nnlil 
notice  of  the  assignment  to  the  debtor ;  and  this  is  so,  not  only  a.^ 
regards  the  debtor,  but  likewise  as  to  third  persons.  So,  an  attach- 
ment by  a  creditor  in  the  period  intervening  between  the  assignment 
and  the  notice,  will  have  preference  over  such  assignment,  doifditr 
vs.  Cor,  adm\  etal,,  380. 

2.  Sofne,  Same.  To  perfect  an  assignment  of  a  ehoie  in  action^  not  merely 
as  against  the  debtor,  but  also  as  against  creditors  and  subseqaeot 
bona  fide  purchasers,  notice  must  be  given  to  the  debtor,  and  as  be- 
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tween  saccessive  parchasers,  or  asssgnccsi  he  is  entitled  to  preference 

who  first  gives  such  notice.    lb. 

See  Insurance. 
ARREST  OF  JUDGMENT. 

See  Arbitration.  i 

ASSUMPSIT.  \ 

1.     Contract.    Conaideralion.    Where  a  dontract  for  rent  is  made  with  A, 

and  the  tenant  promises  to  make  his  payment  to  B,  sush  promise  to 

B  is  void  for  want  of  consideration,  unless  it  appears  that  he  were 

entitled  to  receive  the  rents  on  the  contract  of  A.     Broddie  vs.  John- 

9on,  464. 
ASSURANCE  OF  TITLE. 

1.    Act  of  1819,  ch,  28.    A  title  by  descent,  is  an  assurance  of  title  within 

the  meaning  of  the  act  of  1819,  ch.  28.  Wood  vs.  Woo^9  lessee^  279. 
ATTORNEY  GENERAL. 

3.  WItere  an  indictment  u  jtrefrrred  by  the  regular  officer^  and  the  came  prot- 
eeuted  by  an  Attorney  General  pro  tempore*    It  will  be  presumed  that 

/  the  court  would  not  permit  any  one  to  enter  upon  and  discharge  tho 

important  functions  of  attorney  general,  without  some  valid  reason 
and  a^regular  appointment.  So  when  it  appeared  of  record  that  the 
indictment  was  preferred  by  the  regular  attorney  general,  and  the 
case  prosecuted  in  conrt  by  an  attorney  general  pro  tern.,  as  to  whose 
appointment  the  record  is  ailent,  there  is  no  error.  Act  of  1851-2,  ch. 
256,  §  5.  Mam  vs.  The  State,  111. 
AWARD. 

See  Arbitration. 
BAILEE.     ^ 

1.  Cartrier,  Liability,  of  mandatary.  Where  the  defendant,  a  captain  of 
a  steamboat,  undertakes,  without  charge,  to  carry  a  sum  of  money  for 
one  of  his  passengers,  Arom  one  point  to  another,  he  is  bound  to  use  a 
degree  of  diligence  and^ttention  adequate  to  the  performance  of  the 
trust,  and  if  he  be  wanting  in  that  ordinary  care  applicable  to  his  atu- 
ation,  character  and  circumstances,  whereby  the  money  is  lost,  he  is 
guilty  of  negligence,  and  is  liable  to  make  indemnity  for  such  losf*. 
Jenkins  vs.  Motlow,  248. 

BETTING  ON  ELECTIONS: 

1.  Action  to  recover  money  loaned  to  be  bet  en  a?t  election.  Money  lent  and 
applied  by  the  borrower  for  the  express  purpose  of  accomplishing  an 
illegal  object,  cannot  be  recovered,  and  the  test  whether  a  demand 
connected  with  an  illegal  transaction  can  be  enforced  at  law  is. 
whether  the  plaintiff  requyres  any  aid  from  the  illegal  transaction  to 
establiijh  his  claim.    Bates  vs.  Watson^  3t6. 

IJEQUEST. 

See  Freedom. 

BOUNDARY. 

4.  Conventional  line.  Parol  evidence.  Where,  in  defining  and  proving  the 
boundaries  of  land,  a  conventional  line  is  relied  upon,  title  must  be 
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shown  in  the  parties  to  the  agreement,  by  which  snch  conventional 
line  is  establi^ed.  Parol  evidence  of  such  conventional  line  is  ad- 
ibissible,  onlj/y  after  legal  evidence  is  adduced  that  the  parties  had 
title  to  the  premises,  and  therefore,  a  right  to  make  such  agreement. 
Bogers  vs.  WTtife,  69. 

CARRIER. 

1.  Of  PcMenger9,  A  common  carrier  of  passengers  is  one  who  under- 
takes for  hire,  to  carry  all  persons  indifferently  who  may  apply  for 
passage.  It  is  not  essential  that  the  fare  should  be  paid  in  advance,  or 
tendered,  to  establish  the  relation  and  reciprocal  duties  of  carrier  and 

-  passenger ;  it  is  enough  that  it  is  understood  that  it  is  to  be  paid. 
N.  <&  a  Railroad  Co.  vs.  Jfeuiuo,  220. 

2.  Same,  To  constitute  one  a  common  carrier,  it  is  necessary  that  he 
should  hold  himself  out  to  the  community  as  such.  This  may  be  done 
not  only  by  advertising,  but  by  actually  engaging  in  the  business  and 
pursuing  the  occupation  as  an  employment.  It  is  not,  however,  every 
carrying  of  passengers  for  hire,  that  constitutes  a  party  a  common 
•carrier.  A  party  having  the  conveniences  for  carrying  persons,  may 
in  some,  or  perhaps  many  cases,  carry  passengers  for  hire,  when  done 
at  the  instance  of  passengers  and  for  their  accommodation,  without 
incurring  the  responsibilities  of  common  carriers.  These  would  be 
private  carriers,  and  held  accountable  under  rules  much  less  strin- 
gent,   lb. 

3.  JAabilUiet  of  Railroad  Oompaniet,  A  railroad  company  in  engaging  in 
the  business  of  common  carriers,  undertakes  that  their  road  is  in  good 
traveling  order,  and  fit  for  use ;  and  that  the  engines  and  carriages 
employed  are  road-x^orthy  and  properly  constructed,  and  furnished 
according  to  the  present  state  of  the  art ;  and  if  an  injury  results  firom 
the  imperfection  of  the  road,  the  carriages  or  the  engines,  the  com- 
pany are  liable,  unless  the  imperfection  was  of  a  character  in  no 
degree  attributable  to  their  negligence.*  /6. 

4.  Same,  Railroad  companies  are  bound  for  a  due  application  on  the 
part  of  their  servants  and  agents  of  necessary  attention,  art  and  skill, 
to  secure  the  safety  of  passengers ;  and  they  are  liable  for  all  injuries 
which  may  occur  from  the  negligence  or  want  ol  skill  of  their  agents, 
if  such  injury  might  have  been  avoided  by  the  utmost  degree  of  care 
and  skill  on  the  part  of  their  agents  and  servants.    lb. 

9.  8arM.  A  railroad  company  is  liable  for  any  casualty  which  may 
occur  firom  running  with  greater  speed  than  is  prudent,  or  on  account 
of  collisions  with  obstructions,  which  the  engineer  or  conductor  Kaw, 
or  might  have  seen,  or  which  he  might  have  avoided  by  the  most  skill- 
ful and  prompt  use  of  all  the  means  in  his  power.  lb. 
See  Contract. 

CAVEAT  EMPTOR. 

3.  Furehate  at  execution  wle.  Notice  of  imperfect  adoerte  tiile.  While  a 
creditor  or  other  person,  purchasing  at  a  credltor-s  execution  sale,  i» 
not  affected  by  notice  of  imperfect  adverse  titles,  yet,  in  a  content 
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with  thoBe  who  relj  upon  a  good  and  perfect  legal  title,  eaveai  emplor 
is  the  rule,  and  such  purchaser  must  look  to  and  stand  upon  the  title 
he  has  purchased.     Bottick  vs.  Winion  ct  al.,  525. 

CERTIORARI  AND  SUPERSEDEAS. 

1.  Motion  to  diamisf.  The  court  may  look  to  the  whole  record  brought  up  by 
certiorari.  The  whole  proceedings  of  the  magistrate,  as  presented  in 
a  case  properly  brought  up  by  certiorari,  should  be  taken  into  view 
by  the  court  upon  a  motion  to  dismiss.  They  may  be  regarded  as 
part  of  the  petition,  and  are  not  extrinsic  matter  in  contemplation  of 
law.     Edde  vs.  Cowan^  290. 

2.  /Same,  The  question  for  the  determination  of  the  court  on  a  motion 
to  dismiss  a  certiorari,  is :  are  the  facts  stated  in  the  petition  nega- 
tived by  the  papers  brought  up  by  the  certiorari,  or  do  they,  when 
taken  together,  remove  the  grounds  upon  which  the  case  made  In  the 
petition  rests ?  If  so,  the  motion  should  be  sustained.  Vide  8  Humph., 
703.    lb. 

4.  Petitioner^a  surety.  Hie  liability.  Where  the  petition  only  complains 
of  the  execution  which  it  seeks  to  supersede,  grounded  on  some  mat- 
ter of  discharge  subsequent  to  judgment,  and  makes  no  objection  to 
the  judgment  itself,  such  proceeding  is  in  the  nature  of  an  audita  que- 
relay  and  the  security  is  not  liable  for  the  debt,  but  only  for  the  costs. 
Vide  10  Yerg.,  252.  76.,  291. 
See  Practice. 

CHANCERY. 

2.  Decree  creating  Truet,  Conetruetion,  Where  a  trust  valid  in  itself,  h 
created  by  a  decree  of  the  chancery  court,  so  inartificially  phrased  as 
to  vest  no  legal  title  to  the  realty  embraced  therein  in  the  trustee; 
such  decree  should  be  so  construed  as  to  give  effect  if  possible  to  the 
purposes  of  the  trust.  So  where  upon  a  bill  filed  on  behalf  of  a  feme 
covertt  to  have  certain  real  and  personal  property  settled  upon  a  trus- 
tee for  the  sole  use  and  benefit  of  herself  and  children,  excluding  the 
marital  right  of  her  husband,  and  the  court  declare  in  an  interlocu- 
tory decree,  that  **  said  property  ought  to  be  vested  in  a  trustee  for 
the  use  and  benefit  of  said  complainant,"  and  in  its  final  decree, 
appoints  a  "  trustee,  to  take  charge  of  the  property  both  real  and  per- 
sonal belonging  to  said  complainant,"  without  formally  vesting  him 
with  the  legal  title :  ffeld^  that  said  trustee,  from  the  very  nature  and 
objects  of  said  trust,  may  maintain  all  such  actions  for  injuries  affect- 
ing the  real  estate  placed  in  his  **  charge,"  as  requires  merely  an 
actual  possession  for  their  support,  and  not  a  legal  title.  Rogert  vs. 
White,  68. 
4.  Practice.  Bill  of  interpleader.  The  complainant,  in  a  bill  of  inter- 
pleader, must  present  a  case  as  to  which  the  defendants  are  required 
to  interplead  ;  he  should  state  his  own  rights,  and  thereby  negative 
any  interest  in  the  thing  in  controversy  ;  and  he  should  set  forth  the 
several  claims  of  the  opposing  parties.  McEvoen^  admV.,  vs.  Troott,  et 
al,  186. 
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2.  Anstoer.  Oonstrttetion.  Waiver.  Where  one  of  several  to  whom  an 
equity  of  redemption  has  descended,  as  tenants  in  common,  refuses  to 
join  in  a  bill  filed  by  his  co-heir,  to  enforce  the  equity,  but  answers 
said  bill,  assigning  his  reason  for  not  so  joining  to  be,  that  he  feared 
the  proceeding  might  fail  and  costs  be  incurred,  and  stating  further 
that  he  questioned  the  validity  of  the  tender  made  by  the  complain- 
ant ;  referring  the  matter  to  the  chancellor  to  determine,  and  that  ho 
preferred  that  the  title  should  remain  in  the  purchaser  who  is  more 
needy,  rather  than  go  to  the  party  making  the  tender  :  Held^  that  this 
language  does  not  amount  to  a  tcaiver  or  relinquishment  of  his  interest 
in  the. land  as  one  of  the  heirs.  Gentry  et  al.  vs.  Gentry  et  al.,  87. 
See  Practice.    Res  Judicata. 

CESTri  QUE  TRUST. 
See  LiMiTATroxs. 

CHARTER. 

3.  Construction.  Abandontnent  of  franchise.  Its  effects  upon  the  rigliit  of 
riparian  owners  as  io  dwiages.  Tlie  charter  of  the  Duck  River  Slack 
Water  Navigation  Company  authorizes  the  erection  of  locks  and  dams 
to  effect  the  purposes  of  the  same,  and  gives  to  the  owners  of  land 
overflown  by  the  erection  and  continuance  of  any  such  dam,  a  sum- 
mary remedy  for  the  assessment  of  their  damages  by  a  jury  of  view, 
whose  report  is  to  be  returned  to  the  circuit  court,  and  judgment  had 
thereon ;  and  provides  that  the  court  may,  at  the  same  time,  condemn 
and  vest  such  land  as  may  have  been  overflown,  and  for  which  dam- 
ages have  been  assessed  in  said  corporation,  upon  the  payment  of  the 
value  assessed  to  the  party  entitled  thereto,  or  into  court  for  his  use : 
Heldy  that  an  abandonment  in  good  faith  by  the  company  of  the 
scheme  contemplated  in  the  charter,  and  removal  of  the  canse  of 
injury,  established  by  evidence  of  a  character,  to  bind  the  company, 
made  at  any  time  before  the  final  judgment  upon  the  report  of  the 
jury,  would  take  away  the  right  of  the  party  iqjurcd  to  insist  upon 
the  value  (<f  his  property  and  transfer  of  title,  and  leave  him  to 
recover  such  damages,  under  all  the  circumstances  of  the  case,  as  he 
may  have  sustained  by  the  erection  of  such  dam  during  its  continu- 
ance.    Stevens  et  al.  vs.  The  Duck  River  Navigation  Co.,  287. 

See  Corporation,    Right  of  Wat. 

CONFESSIONS. 

4.  Other  facts  discovered  by.  It  is  a  rule  of  law,  that  where  important 
facts  are  discovered  in  consequence  of  the  confessions  of  a  prisoner, 
improperly  obtained,  so  much  of  said  confession  as  strictly  relates  to 
the  fact  discovered  by  it,  may  be  given  in  evidence,  and  it  becomes 
competent  only  from  the  fact  that  its  truth  is  verified  by  the  discovery. 
Deathridge  vs.  Tfie  State,  76. 

Se§  Criminal  Law.    Extortb:d  Confessions. 
CONSTITUTIONAL  LAW. 

1.  Charter  of  the  Union  Bank.  JtUerest.  The  grant  in  the  charter  of  the 
Union  Bank  of  Tennessee,  passed  in  1832,  allowing  the  bank  to  demand 
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and  receive  interest  in  certain  cases  therein  specified,  at  the  rate  of 
seven  per  cent  per  annum,  is  a  valid  franchise  not  repugnant  to  the 
constitution.    Hazm  vs.  The  Union  Bank  of  Tenntssee,  115. 

1 .  County  atid  corporaiion  purpose.    The  construction  of  a  railroad  through 
^       a  county,  or  municipal  corporation,  is  a  county  or  corporation  pur- 
pose, within  the  meaning  of  §  29  of  art.  2,  of  the  constitution  of  Ten- 
nessee.   Louisville  cfc  Nashville  Railroad  Co.  vs.   The  County  Court  of 
Davidson  county^  637. 

2.  SahniiUing  the  question  of  a  railroad  tax  to  a  vole  of  the  people.  The  refer- 
ence to  a  vote  of  the  people,  of  the  question  of  subscription  or  no 
subscription  of  stock  in  a  railroad  company,  as  prescribed  in  the  act 
of  1852,  ch.  117,  does  not  invalidate  the  act  by  bringing  it  in  conflict 
with  the  constitution.  The  powers  of  the  legislative  and  jiuUcial  depart- 
ihents  examined  and  expounded.     lb. 

3.  County  courts.  Their  powers  and  duties  under  the  act  of  1852,  cA.  117. 
The  act  of  1852,  ch.  117,  regulating  county  subscriptions  to  railroads, 
confers  no  discretionary  power  upon  the  county  courts  to  levy  a  tax, 
appropriate  money,  or  create  a  debt.  All  this  is  referred  to  the  peo  • 
pie.  The  duties  devolved  upon  said  courts  by  said  act,  are,  therefore, 
ministerial  merely — not  judicial.  They  are  bound  to  carry  out  the 
edict  of  the  people  under  the  mandate  of  the  law.    76. 

4.  Same,  Jurisdiction  of  the  quorum  court.  When,  by  an  act  of  the  legis- 
lature a  new  power  is  vested  in  the  county  court,  or  a  new  duty  de- 
volved upon  it,  and  no  particular  number  of  justices  is  specified,  any 
number  which  may  constitute  a  legal  court,  can  perform  it.    lb. 

See  Corporation.    Fraxchise.    Private  Wat. 

CONTRACT. 

1.  Rule  of  construction.  Intention.  The  sole  object  of  the  rules  and  prin- 
ciples laid  down  for  the  exposition  of  contracts,  is  to  do  justice  to  the 
parties  by  enforcing  a  performance  of  their  agreement,  according  to 
the  sense  in  which  they  mutually  understood  it  at  the  time  it  was 
made.  The  governing  principle  of  construction  is  the  intention  of 
the  parties ;  and  that  intention  may  be  ascertained  by  looking  to  the 
situation  of  the  parties,  the  motives  which  induced  the  agreement,  and 
the  objects  and  purposes  designed  to  be  effected  by  it.  McNairy  vs. 
Thompson  et  al.,  141. 

2.  Same.  In  expounding  a  deed  or  other  instrument,  the  construction 
must  be  upon  the  entire  writing,  so  that  one  part  may  help  to  expound 
the  other ;  and  all  its  recitals  may  be  looked  to  and  used  to  explain 
any  doubts  which  may  arise  as  to  the  intention  of  the  parties.    lb. 

3.  Covenant  of  indemnity.  Cmstruetion,  W.  II.  M.  &  M.  M.  II.,  who  were 
merchants,  executed  and  delivered  to  the  covenantees,  the  following 
covenant— to-wit :  "  Whereas,  J.  M.  II.  and  M.  H.,  executor  and 
executrix  of  the  estate  of  G.  W.  H.,  did,  on  or  about  the  31st  day  of 
December,  1850,  make  and  execute  the  following  notes,  which  were 
signed  by  them  as  executor  and  executrix  of  said  estate  ;  '*  [describ- 
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ing  five  several  notes,  amouiitiag  to  |2J09 :]  and  whereas,  four  of 
the  above  notes,  amounting  to  $2,159,  were  given  to  the  Planters' 
Bank,  and  the  other  note  for  $550,  was  given  to  the  Union  Bank,  in 
renewal  of  nptes  made  and  drawn  by  [their  testator]  the  late  G.  W. 
H.,  upon  which  we  were  endorsers,  and  which  were  then  due  aadonder 
protest;  and  whereas,  it  was  at  our  request  and  for  our  especial  benefit 
and  accommodation  that  the  said  J.  M.  H.  and  M.  H.,  consented  to 
become  the  drawers  of  the  above  described  notes ;  in  view  of  the 
above  facts,  we,  the  undersigned  do,  by  these  presents  declare,  that  we 
do  not  hold  the  said  M.  H.  and  J.  M.  H.  personally  responsible  or  boand ; 
and  we  do  hereby  release  them  from  aWpertanal  obligation  to  pay  said 
notes,  and  will  not  look  to  them  for  the  payment  of  the  same,  any  far- 
ther than  the  said  est8.te  may  be  able  to  pay."  Heldy  that  said  instru- 
ment, in  its  legal  effect,  is  a  covenant  to  indemnify  J.  M.  H.  and  M.  H. 
against  personal  liability,  and  to  prevent  their  suffering  loss  or  dam- 
age in  consequence  of  having  become  makers  of  the  several  noted 
therein  specified ;  and  that  fV'om  the  situation  of  the  parties  at  the 
time  of  its  execution,  the  motives  which  prompted  it,  and  the  end  to 
be  effected  by  it,  it  imports  an  absolute  engagement  on  the  part  of  the 
covenantors,  to  '^release''  and  exhonerate  the  covenantees  from  the 
payment  of  said  notes,  except  so  far  as  the  assets  of  the  estate  in  tlieir 
hands,  might,  in  due  course  of  administration,  enable  them  to  paj , 
and  that  said  covenant  was  broken  the  instant  the  covenantees  became 
liable  to  pay  the  notes.  lb, 
1.  Carrier.  FreiglUpro  rata  itineria,  "WTiere  a  carrier's  right  to  f^eigbti^ 
founded  in  contract,  it  must  appear  that  he  has  performed  its  condi- 
tions, or  that  he  has  been  excused  performance  by  the  owner  of  the 
cargo,  to  entitle  him  to  demand  it.  So,  where  the  master  of  a  vessel 
contracted  to  deliver  his  cargo  at  its  port  of  destination  for  a  stipula- 
ted price,  and  after  performing  the  greater  part  of  his  voyage,  was 
prevented  by  inevitable  casualty  from  prosecuting  it  further,  but 
transhipped  the  cargo  to  another  vessel  without  the  knowledge  of  the 
owner  of  the  cargo,  and  upon  a  contract  for  such  transhipment  of 
three  times  the  amount  of  his  original  contract,  which  the  owner  had 
to  pay  on  delivery  of  the  cargo  at  its  port  of  destination  ;  said  master 
is  not  entitled  to  his  freight  pro  rata  for  so  much  of  the  voyage  as  he 
actually  performed  under  his  contract,  between  the  port  of  original 
shipment  and  the  port  of  necessity.    Crawford  vs.  Williams^  205. 

1.  CUum  of  reeoupmmU  of  damages  wAan  available.  To  entitle  a  defendant 
when  sued  upon  his  contract,  to  a  reduction  of  the  plaintiff's  recovery 
in  the  way  of  recoupment  of  damages  for  the  partial  fiailiire  of  the 
plaintiff  to  perform  his  contract,  the  damages  he  claims  most  be  capa- 
ble of  computation  with  reasonable  certainty  and  precision,  and  snch 
as  he  might  recover  in  a  cross  action  against  the  plaintiff.  Pettse  ts. 
The  Tennetaee  Manufacturing  Co,^  881. 

2.  Scum,  Illuiiralion  of  the  rule.  To  subject  mere  speculative  profits  and 
losses  of  interest  upon  capital,  when  claimed  by  the  defendant  in  re- 
coupment, to  the  operation  of  the  rule,  they  should  be  shown  to  have 
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been  within  the  contemplation  of  the  parties  when  the  agreement  was 
made,  and  should  be  stipulated  for  in  the  contract  itself.  The  rule 
would  be  othenrise,  too  Tague  and  indefinite  ;  unlimited  discretion 
would  be  left  to  the  jury.  Thus,  when  the  plaintiff,  a  machinist, 
brought  his  action  against  a  manufacturing  company  for  machinery 
sold  and  delivered  to  them,  and  the  defendant  claimed  a  recoupment 
of  the  plaintiff  ^s  recovery  by  reason  of  his  failure  to  deliver  the  ma- 
chinery by  the  time  stipulated  for  in  the  contract,  to  the  amount  that 
they  would  have  realized  from  running  the  factory  during  the  delay 
so  occasioned  by  the  non-delivery  of  the  machinery,  and  for  their 
losses  of  interest  upon  capital  paid  in  and  lying  Idle  during  said 
delay.  Such  claims  being  for  merely  speculative  profits,  are  not  the 
subjects  of  a  cross-action,  and  therefore  not  the  subjects  of  a  recoup- 
ment.   76. 

1.  Constitutional  taw.  Act  of  1850,  ch.  121,  at  it  affects  deeds  of  trust  mads 
before  its  passage.  The  act  of  1850,  ch.  121,  which  provides  '*  that  in 
all  sales  of  real  estate  hereafter  to  be  made  under  execution  or  deed 
of  trust,  which,  by  existing  laws,  is  subject  to  redemption,  if  the  debtor 
is  permitted  by  the  purchaser  or  his  assignee  to  remain  in  possession, 
he  shall  not  be  liable  for  rent  from  the  date  of  the  sale  to  the  time  of 
redemption ;  and  if  the  purchaser  or  assignee  shall  take  possession 
under  his  purchase,  upon  the  redemption  by  the  debtor,  he  shall  be 
entitled  to  a  credit  for  the  fair  rent  of  the  premises  during  the  time 
they  were  in  possession  of  the  purchaser,"  so  far  as  it  relates  to  Falea 
under  deeds  of  trust,  executed  anterior  to  its  passage,  is  unconstitu- 
tional and  void.     Greenfield  vs.  Dorris,  548. 

2.  Power  of  the  Legislature  over.  The  legislature  has  power  to  declare 
the  force  and  effect  of  future  contracts,  made  and  to  be  executed  in 
this  State.  This  is  an  unrestricted  power  to  be  exercised  at  discre- 
tion, for  the  public  advantage.  As  to  existing  contracts,  it  is  equally 
well  settled  that  the  legislature  has  power  over  the  remedy,  but  no 
power  over  the  contract,  as  that  is  secured  and  protected  under  the 
sanctity  of  the  constitution.    lb, 

I.  Rights  and  liabilities  of  lessor  and  lessee,  where  the  premises  become  unten- 
able pending  the  lease,  vntkout  fault  on  the  part  of  the  lessor,  NO  war- 
ranty results  by  implication  of  law,  as  to  the  continuing  condition  of 
'  property  demised  by  lease.  The  only  implied  warranty  is  as  to  title, 
and  any  acts  by  or  under  the  landlord,  which  could  affect  the  use  of 
the  property.  Against  every  other  event  or  contingency  the  lessee 
must  provide  by  express  stipulation,  in  order  to  exonerate  himself 
from  the  payment  of  the  rent.    Banks  et  al.  vs.  White,  613. 

1 .  Revocation,  Executory  contract.  Sale  of  land  by,  uremoutlv  devised. 
Where  a  testator,  by  executory  contract,  sells  land  which  he  had  pre- 
viously devised  by  will,  in  the  view  of  a  court  of  equity,  such  sale 
operates  as  a  revocation  of  the  will  pro  tanto,  provided  the  contract 
of  sale  be  such  as  the  court  can,  in  view  of  well  settled  principles, 
specifically  execute.  Donohoo  vs.  Lea,  1  Swan  R.,  cited  and  approved. 
Blair  and  GUlenwaters,  adm'rs  vs.  Snodgrass  and  Lyon^  et  als.,  1. 
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4.  Vaf/iteiieM.  Parol  proof  to  explain.  It  is  a  well  settled  rule  under  the 
statute  of  frauds,  that  when  divers  writings  are  relied  upon  to  elaci- 
date  a  contract  for  the  sale  of  land,  parol  proof  is  not  admissible  to 
connect  or  explain  them,  or  to  show  that  the  several  writings  relate  to 
the  same  transaction.    lb. 

1.  For  personal  service.  Wlure  the  employee  abandons  his  emphyer  mlk- 
out  good  caioe,  be/ore  he  Jms  performed  the  whole  service  eorUraeied  for. 
To  entitle  a  party  to  recover  for  personal  services  rendered  und'r 
contract,  he  must  show  as  a  condition  precedent,  that  he  has  per- 
formed the  service  agreed  upon,  or  a  good  and  sufficient  reason  forlii> 
failure  to  do  so.  Thus,  when  the  plaintiflf  contracted  to  labor  on  ih-- 
defendant's  farm  for  eight  months,  for  a  stipulated  price,  and  afWi 
laboring  for  three  months,  voluntarily  abandons  his  employer  without 
his  consent,  merely  because  he  could  get  better  wages  elsewhere,  he 
can  recover  nothing  for  the  time  he  so  served.  Hxtghts  vs.  Cannos 
622. 
See  Illegal  Contract.    Fkaxcuise.    Rigut  of  Way.    Assumpsit. 

CONSIDERATION. 

See  Pleading.    Assumpsit. 

CONDITION. 

See  Right  of  Wat. 

CONSTRUCTION. 

See  Will.    Chancery.     Charter. 

COMMISSION. 

See  Depositions. 

COUNTY  COURT. 

Jurisdiction.  The  act  of  1797,  ch.  41,  §  1,  conferring  upon  the  county 
courts  jurisdiction  over  the  estates  and  persons  of  idiots  and  lanatici:, 
does  not  extend  to  persons  disabled  by  age  or  bodily  infirmity.  Snch 
jurisdiction  belongs  to  the  chancery  courts  by  the  act  of  1852|  ch.  163. 
by  which  the  chancery  courts  have  also  concurrent  jurisdiction  ^th 
the  county  courts  over  the  persons  and  estates  of  idiots  and  lunatics 
Cooper  vs.  Summers^  458. 

See  Private  Way.  Special  Administration.  Apfsai^  Coxstiti:- 
tional  Law. 

COUNTERPART  OF  WRIT. 
See  Action. 

COVENANT. 

1.  Where  one  covenants  in  his  ovm  name^  stating  U  to  be  for  another.  Rigltt 
of  action.  If  a  person  covenant  in  his  own  name,  he  is  personally 
bound,  though  he  state  it  to  be  in  a  representative  character,  as  exe- 
cutor, guardian,  trustee,  committee,  agent,  or  otherwise.  Thus,  where 
persons  representing  themselves  as  a  committee  on  behalf  of  a  Masonir 
lodge,  contract  in  the  name  of 'said  lodge,  with  a  mechanic  for  the 
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building  of  a  lodge  room,  and  in  a  covenant  obligate  tbemselvcs  for 
tlic  payment  of  the  pricey  they  alone  are  liable  to  and  can  maintain  an 
action  on  said  covenant.    Steele  vs.  McElroyy  841. 

CONVENTIONAL  LINE. 
See  Boundary. 

CORPORATION. 

2.  Legialalive  power  over.  Contract,  The  power  to  grant  corporations  is 
an  incident  of  sovereignty,  and  belongs  to  every  sovereign  State. 
The  act  of  incorporation  being  legal  in  itself,  is  a  contract  between 
the  State  and  the  corporators,  investing  them  with  a  legal  estate  in 
the  franchises  named  in  the  charter,  and  being  such  a  contract,  it  is 
under  the  protection  of  the  Constitution  of  the  United  States,  and  is 
irrevocable  and  inviolable  by  any  act  of  the  Legislature  of  the  State, 
or  a  convention  of  the  State.  Vide  4  Whcaton  R.,  318.  IlazeneiuL 
vs.  The  Union  Bank  of  2hine$8ee,  115. 

1.  Acceptance  of  charter.  iMiUliti/ of  stockholders,  A  subscription  of  stock 
in  a  corporation, made  before  the  charter  is  accepted  by  the  company, 
is  not  binding  on  the  subscribers,  and  may  be  withdrawn  at  any  time 
before  such  acceptance.  Oleavet  vs.  The  Brick  Church  Turnpike  Com- 
pany, 491. 

2.  Evidence,  What  it  an  acceptance  of  a  charter.  The  acceptance  of  a 
charter  may  be  inferred  from  acts  done  in  pursuance  of  its  provisions. 
It  is  not  indispensable  to  show  a  vote  of  acceptance,  or  written  agree- 
ment to  accept    lb, 

3.  Subscription  of  stock  before  acceptance.  When  it  is  binding.  It  seems 
that  a  subscription  of  stock  by  one  of  the  corporators  after  the  act  of 
incorporation,  though  before  the  regular  organization  of  the  com- 
pany, but  made  with  a  view  to,  and  in  anticipation  of  a  subsequent 
organization,  would  be  binding  on  him  after  a  regular  organization 
under  the  charter,  although  there  may  have  been  no  express  concur- 
rence on  his  part  in  the  acceptance  of  the  charter  and  organization  of 
the  company.    lb, 

1.  Power  of  a  municipal  corporation  to  take  stock  in  a  inanufacturitig  com- 
pany, A  corporation  is  the  creature  of  the  law,  possessing  no  power 
or  authority  except  such  as  is  expressly  granted  by  the  charter  of 
incorporation,  or  as  is  necessarily  implied.  So  the  power  to  levy  and 
collect  taxes  in  the  charter  of  a  municipal  corporation,  does  not  author- 
ize the  purchase  by  said  corporation,  of  stock  in  a  manufacturing  com- 
pany, or  the  issuance  of  bonds  for  the  payment  thereof,  and  bonds  issued 
for  such  purpose  under  said  charter  are  utterly  void.  Cook  dt  Stead- 
man  V8.  Tfie  Sumner  Spinning  and  Manufacturing  Co.,  698. 
See  Criminal  Law. 

COSTS  IN  CIVIL  C^VSES. 

2-  Act  of  1852,  c/i.  146.  Practice.  Construction,  The  act  of  1852,  ch. 
146,  repeals  the  act  of  1811,  ch.  91,  and  provides  "  that  in  all  suits 
for  the  recovery  of  damages  occasioned  by  the  overflowing  of  water, 
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bj  the  erection  and  keeping  a  grl8t-mil1|  saw-mill^  or  other  water- 
works, the  successful  party  shall  be  entitled  to  fall  costs  as  provided 
in  the  act  of  1794,  ch.  1,  §  74 ;  "  with  the  prow«o,  "  that  if  the  jndg- 
ment  for  damages  does  not  exceed  five  dollars,  the  plaintiff  shall  not 
recover  more  costs  than  damages ;"  but  makes  no  provision  as  to  the 
residue  of  costs  in  cases  contemplated  bj  the  proviso :  Held,  that  the 
proper  practice  in  reference  to  the  residue  of  the  costs  in  cases  con- 
templated by  said  proviso,  is  to  give  judgment  against  each  party  for 
his  own  proper  costs ;  and  that  the  act  of  1852,  ch.  146,  embraces 
within  its  provisions,  all  judgments  rendered  in  this  species  of  action 
after  said  act  took  effect,  irrespective  of  whether  the  suit  commenced 
before  or  after  its  passage.    GardenMre  vs.  McCombt  et  al. ,  83. 

CREDITOR. 

See  Pathbxt.    Special  AoMiiasTRATioN. 

CRIMINAL  LAW. 

3.  Indictment.  Esuntial  avermentt.  "Where  the  act  for  which  a  party  U 
indicted,  is  not  in  itself  unlawful,  but  becomes  so  by  other  facts  con- 
nected with  it,  the  facts  in  which  the  illegality  consists,  must  be  set 
forth  and  averred.     Pearee  vs.  The  State,  64. 

1 .  Eoidenee.  ConfesiionM  of  ^ilt  Great  weight  and  credit  are  jasUj 
due  to  confessions  of  guilt,  when  they  appear  to  proceed  merely  from 
a  sense  of  guilt,  and  not  from  the  influence  of  hope  or  fear  in  any  de- 
gree ;  for  we  are  to  presume,  in  the  absence  of  influence  aud  motive,  a 
person  who  is  innocent  of  crime  will  not  confess  himself  guilty  But 
a  confession  which  is  the  rt'sult  of  hope  or  fear,  excited  in  the  prisoner 
by  one  having  power  over  him,  is  incompetent,  as  it  can  have  no  ten- 
dency to  establish  the  guilt  of  the  prisoner.  A  person  not  of  stzong 
character,  overawed  and  subdued  by  a  criminal  charge,  invoWing  the 
ruin  of  himself  and  all  dependent  upon  him,  may,  under  influeDce, 
confess  himself  guilty  when  he  is  innocent.  Deaikridpe  vs.  Tke  Staie,7S. 

1.  Juror.  Exerption  propter  defectum  after  verdict,  when  no  objection  taken 
bffore.  The  circuit  judge  is  the  trier  of  all  questions  appertaining  to 
the  qualifications  of  jurors.  It  will  be  presumed  that  his  action  is 
correct,  unless  he  is  put  in  the  wrong  by  exceptions  upon  the  record 
setting  forth  the  facts  upon  which  he  decided.  So,  when  in  a  capital 
felony  the  record  did  not  show  that  the  jurors  who  tried  the  priaoner 
were  good  and  lawful  men,  or  that  they  were  freeholders  or  house- 
holders, but  did  show  that  they  "  were  elected,  tried  and  sworn," 
and  that  no  objection  was  made  to  either  of  them  until  after  the  Tcr- 
diet,  it  is  no  sufficient  ground  for  a  reversal  of  the  judfirment  upon  a 
conviction.  Vid*-  McClure  vs.  The  StaU,  I  Teig.,  215,  per  Oatron,  J. 
Isham,  Ys.  The  State,  III. 

1.  Corporation.  Indictment.  An  incorporated  turnpike  company  may  be 
indicted  under  its  corporate  name  for  suffering  their  road  to  be  oat  of 
repair,  to  be  acted  upon  through  the  medium  of  the  officers  who  repre- 
sent  it ;  or  the  proprietors  of  a  turnpike,  or  the  keepers  th«>reof,  may 
be  indicted  by  their  proper  names  for  the  same  offence,  stating  their 
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relation  to  the  road  as  owDer  or  keeper.  Red  River  Turnpike  Co,  ys.  The 

StaU,  474. 

See  TicoNicALiTiES.    iNDioncDrT. 
DAMAGES. 

1.  In  actions  ex  contractu.  In  actions  of  contract  to  recover  damages  for 
breach,  generally  speaking  the  damages  are  limited  to  the  natural  and 
proximate  consequences  of  the  breach  complained  of ;  aLd  damages 
remotely  or  consequently  resulting  therefrom,  or  merely  speculative 
damages,  cannot  be  claimed    Walker  4*  Langford  vs.  EUio  4*  Moore,  515. 

2.  For  breach  of  opeoific  contract.  In  an  action  for  a  breach  of  a  specific 
contract,  the  party  injured  is  bound  to  nse  proper  means  and  efforts  to 
protect  himself  from  unnecessary  loss  or  damage,  and  can  charge  the 
other  party  only  for  such  damages  as  by  reasonable  endeavors  and 
expense  he  could  not  prevent.  Thus,  in  a  suit  upon  a  breach  of  a 
contract,  by  which  the  defendant  had  engaged  to  put  up  machinery  for 
a  mill,  and  to  place  the  same  in  successful  operation,  if  the  adaptation 
of  said  machinery  to  the  purpose  in  view  could  as  well  have  been  tested 
in  a  day  or  a  week  as  in  a  month  or  a  year,  the  delinquent  party  can  • 
not  be  subjected  to  the  increased  expenses  resulting  from  the  continued 
unavailing  experiments  persisted  in  by  the  other  party  to  test  the  ope- 
ration of  said  machinery.    lb. 

See  Right  of  Wat.    Tubhfiki  Ooxpaht.    Evidbiob. 

DEDICATION. 

See  Highway. 
DEBT. 

See  LnoTATioKB. 

DECREE 

2.  Whtt  ii  an  interlocutory,  and  what  a  final  decree.  A  decree  is  interlocu- 
tory when  it  is  made  in  the  progress  of  a  cause,  referring  certain  mat- 
ters of  law  or  fact  to  the  master  or  to  a  jury,  or  a  commissioner,  to  be 
ascertained  preparatoiy  to  a  final  decree ;  in  which,  though  the  princi- 
ples governing  the  rights  of  the  parties  may  be  settled  by  its  terms, 
yet  a  more  perfect  ascertainment  of  the  facts  to  which  they  apply,  is 
necessary  to  a  final  disposition  of  the  case.  A  decree  is  final  when 
all  the  facts  and  circumstances  material  and  necessary  to  a  complete 
explanation  of  the  matters  in  litigation  are  brought  before  the  court 
I  nd  fully  and  clearly  ascertained  on  both  sides,  so  that  the  court  is  ena- 
bled upon  a  full  consideration  of  the  case  made  out,  finally  to  deter- 
mine between  them  according  to  equity  and  good  conscience,  leaving 
nothing  for  the  future  judgment  of  the  courts.  Delap  et  al.  yb.  Htin- 
terftal.,  101. 

3.  Wh^n  a  decree  may  be  final,  eoen  where  it  directo  a  reference  to  moiter. 
A  decree  may  be  final  although  it  directs  a  reference  to  the  master,  pro- 
vided it  contains  in  itself  all  the  consequential  directions  that  may 
depend  upon  the  result  of  the  report,  when  no  further  decree  will  be 
necessary  in  the  case.    Jb. 

See  Chaitcsbt. 
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DEED. 

See  EviDBNCK. 

DELIVERY  OF  DEED. 

3.  When  presumed  voUhout  proof  of  formal  delivery.  Where  the  donor 
delivered  the  d^od  to  the  register  for  registry,  and  directed  the  same 
to  be  recorded,  or  subsequently  assented  thereto,  it  seems  that  such 
acts  are  equivalent  to  an  actual  delivery  and  acceptance.  So,  where 
the  deed  appears  to  be  regularly  executed  and  acknowledged  by  the 
donor,  and  registered,  and  the  donor,  a  few  days  before  his  death, 
recognized  its  existence  and  declared  his  purpose  that  it  take  effect, 
and  the  donees  assent  to  the  deed  and  claim  the  subject  of  the  gift 
under  it,  a  delivery  and  acceptance  may  be  inferred  without  any  proof 
of  a  formal  delivery.    McEwen,  adm'r,  vs.  Troott,  et  al.,  186. 

DEMURRER. 

See  Plxadimo. 

DEPOSITIONS. 

1.  ilc2  of  1832,  c&.  161.  CommtBtion  abolished  by  The  act  of  1853,  ch. 
161,  authorizing  either  party  litigant  in  any  of  the  courts  of  this  State 
to  take  depositions  upon  giving  legal  notice  to  the  opposing  party  in 
all  cases  in  which  they  may  by  law  be  taken,  without  an  order  from 
court  or  affidavit  before,  and  order  of  the  clerk  as  before  the  passage 
thereof,  abolishes  the  comnussion  for  that  purpose,  and  renders  it 
unnecessary.  rMoEnmsT,  J.,  dissented.]  Hoour  vs.  RawUngs,  267. 
See  PaiOTiOE. 

DEPUTY  SHERIFF. 
See  Shkriff. 

DOMIOIL. 

1.  Residence  of  a  married  man*s  family.  In  the  legal  idea  of  a  domicil, 
hrnne,  residenee  and  business,  are  material  elements.  That  is  properly 
the  domicil  of  a  person,  whexe  he  has  his  true,  fixed,  permanent  home, 
and  principal  establishment,  and  to  which,  whenever  he  is  absent,  he 
has  the  intention  of  returning.  The  place  of  residence  of  a  married 
man's  family,  though  not  always  his  domicil,  is  nevertheless  a  fact 
from  which  the  domicil  may  be  presumed.  But  this  is  a  presumption 
of  fact  and  not  of  law,  subject  to  be  removed  by  proof  to  the  effect  that 
the  true  domicil  is  at  a  different  place  from  that  of  the  family  mi- 
dence.    Pearee  vs.  The  State,  63. 

DOWER. 

2.  Order  pro-eonfe980  against  infants.  Notice.  Practice,  In  a  proceeding 
to  have  dower  assigned,  where  there  are  minor  children  of  the  intes- 
tate, the  proper  practice,  after  notice  of  such  proceeding  to  the  minors, 
is,  for  their  guardian  to  answer  and  make  a  true  and  proper  defense,  if 
any  exist.  The  service  of  notice  upon  the  guardian,  and  his  failnre  to 
make  defense,  does  not  authorize  an  order  pro-confesso  against  the 
infants.    Rutherford  et  al.  vs.  Richardson  and  wife,  609, 

DYING  DE0LA.RATIONS. 
See  EviDKNCX. 
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EASEMKNT. 

2.  At  eontradistinguisJted  frmn  the  right  of  soil.  Charter.  Construction.  A 
mere  easement  is  separate  and  dintinct  from  the  right  of  soil.  The  one 
may  be  granted  without  the  other,  and  may  exist  in  different  persons 
at  the  same  time.  A  charter  granted  by  legislative  act  to  an  individual 
or  a  company,  is  a  contract,  is  a  grant ;  and  when  accepU  d  and  acted 
upon,  becomes  as  obligatory,  as  inviolable,  and  as  irrevocable  as  the 
contract  of  gmnt  of  an  individual,  and  subject  to  the  same  rules  of  con- 
struction. Davis  vs.  E.  T.  4r  Ga.  R.  R.  Co.,  95. 
See  Cha&teb. 

EJECTMENT. 

Sheriff*s  deed.  Possession  of  defendant.  When  a  persumption  of  tiiU, 
Where  a  plaintiff  in  ejectment  relies  upon  a  sheriff's  deed,  founded 
upon  a  judgment  and  execution  against  the  execution  debtor  in  pos- 
session,  under  which  a  sale  was  properly  made,  he  must  show  that  the 
defendant  was  in  the  actual  possession  of  the  land  sued  for  at  the  time 
of  the  levy  and  sale.  3  Hum  h.,  129.  lb.,  16.  8  Humph.,  6S9. 
Hamilton  vs.  Jack  4*  McAlister,  81 . 
2.  Effeelof  execution  stUe  in  divesting  title.  Act  of  1819,  ch.  US,  §  2.  To 
what  extent  possession  of  judgment  debtor  protected.  In  an  action  of 
ejectment  for  land  bought  by  the  plaintiff  at  execution  sale,  sold  as  the 
property  of  the  judgment  debtor  and  defendant  in  ejectment,  who 
relies  upon  his  seven  years'  subsequent  adverse  holding  as  a  defense  to 
such  action,  he  cannot  by  virtue  of  the  act  of  1819,  ch.  28,  $  2,  be  pro- 
tected in  such  possession  to  the  extent  of  the  boundaries  of  said  land 
as  he  held  it  under  his  title  prior  to  such  execution  sale,  bat  only  to 
the  extent  of  his  actual  enclosures.  The  execution  sale  divested  the 
defendant  of  all  title,  and  his  possession  after  the  sale  was  that  of  a 
tenant  by  sufforance,  which  could  only  be  protected  to  the  extent  of  his 
actual  enclosures,  as  they  existed  for  seven  years  prior  to  the  institu- 
tion of  the  suit  in  ejectment.    Thomasson's  lessee  vs.  Keaton,  155. 

1.  By  purchaser  at  execution  sale  claiming  und^r  sherd's  deed.  Possession 
of  defendant.  In  an  action  of  ejectment  brought  by  the  purchaser  at 
execution  sale,  claiming  under  the  sheriff's  deed,  against  the  execution 
debtor  in  possession,  it  is  indispensable  to  authorize  a  recovery  with- 
out a  regular  deraignment  of  title  from  the  grantor,  that  it  be  shown 
that  said  execution  debtor  was  in  the  actual  possession  of  the  land  at 
the  date  of  the  levy  and  sale.  Vide  Hamilton  vs.  Jack  4*  McCalUster, 
ante.     PraU  vs.  Phillips,  543. 

2.  Same.  Possession  of  the  tenant  of  execution  debtor.  The  rule  of  law, 
that  a  purchaser  at  execution  sale  in'  an  action  of  ejectment  against  the 
execution  debtor,  who  is  shown  to  have  been  in  possession  at  the  time 
of  the  levy  and  sale,  need  not  go  beyond  the  sheriff's  deed ;  and  the 
record  upon  which  it  is  founded  embraces  also  the  tenant  of  such  exe- 
cution debtor,  who  may  be  the  defendant  in  ejectment ;  but  in  such  case 
privity  in  estate  must  be  shown,  or  the  plaintiff's  title  must  be  regu- 
larly deduced  fram  the  grant.    lb. 

5.  Against  execution  debtor  in  possession  under  equitable  title  merely.  In 
an  action  of  ejectment  by  a  purchaser  at  sheriff's  sale  agrinst  the  cxe- 
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cutioQ  debtor  in  possession  at  the  time  of  such  levy  and  sale,  if  it  be 
shown  that  the  execution  debtor  at  the  time  of  such  levy,  had  only  an 
equitable  estate  in  said  land,  such  sale  would  communicate  no  title  to 
the  purchaser,  notwithstanding  the  execution  debtor  may  have  acqaired 
the  legal  title  in  the  interval,  between  the  levy  and  sale.  Jb, 
See  Evidence.    Ahendmsmt. 

ELECTIONS. 

5.  The  meaning  of  the  words  "  a  myority  of  the  voters  of  the  eottiUy." 
When  a  question  or  an  election  is  put  to  the  people  of  a  county,  and  is 
made  to  depend  upon  the  vote  of  a  majority  of  the  voters  of  said 
county,  the  only  proper  test  of  the  number  entitled  to  vote  in  such 
election,  is  the  result  thereof,  as  determined  by  the  ballot-box.  Lou- 
UviUe  ^  Nashville  R.  R.  Co,  vs.  The  County  Court  of  Davidson  et  aZ.,  638. 

6.  When  county  election  contested  for  failure  of  the  sheriff  to  open 
the  polls  in  one  or  more  civil  districts.  The  mere  fact  that  the  ^er- 
iff  failed  in  a  county  election,  to  open  the  polls  in  one  or  more  pre 
clnts,  does  not,  of  itself,  invalidate  the  election.  To  have  that  effect 
it  must  appear  also  by  the  facts,  that  such  &ilure  did,  or  might  have 
affected  the  general  result  of  the  contest.  The  onus  in  this  respect, 
is  upon  the  contestants.  Marshall  vs.  JTemes,  2  Swan,  68,  cited  and 
approved  as  explained.    lb, 

EMANCIPATION. 

1.  AcU  of  1831,  cA.  103—1849,  c&.  191,  and  1849.  ch.  103.  The  act  of  1849, 
ch.  102,  repeals  the  act  of  1843,  ch.  191,  regulating  the  emancipsiion 
of  slaves  in  this  State,  and  restores  in  all  its  rigor,  the  act  of  1881,  eh. 
103.  So,  where  a  teator  dying  in  1850  made  a  beqnest  of  freedom  to 
certain  slaves  provided  they  could  remain  in  this  State  as  free  persons 
of  color,  and  if  they  could  not  remain  in  this  State,  directed  the  lak  of 
said  slaves,  and  the  division  of  the  proceeds  of  said  sale  among  certun 
legatees  named  in  the  will ;  such  a  conditional  beqnest  does  not  show 
a  general  predominating  intention  to  emancipate  where  the  mode  and 
means  are  secondary,  but  the  intent  is  dependent  upon  the  condition, 
which  being  unlawful,  said  slaves  are  not  entitled  to  their  freedom,  bat 
mu  t  be  sold  and  remain  in  bondage  by  the  express  provisions  of  the 
will.  [  Por  the  present  condition  of  the  law  upon  this  subject,  see  aet 
of  1834,  ch  50,  and  post,  Lancaster  vs.  Boon.]  BridgewaUr,  ex'rof  F. 
Pride,  vs.  Th^.  Legatees  of  Pride,  195. 

2.  JVilL  Construction,  Where  a  testator  bequeaths  freedom  to  a  num- 
ber of  his  slaves,  to  take  effect  upon  certain  conditions,  and  in  the 
event  said  conditions  cannot  be  performed,  directs  the  sale  of  a  cer- 
tain number  of  said  slaves  for  division  among  the  legatees,  excepting 
out  of  said  sale  certain  of  the  number  whom  he  directs  hia  executor  to 
take  charge  of  and  treat  kindly,  but  to  set  free  as  early  as  practicable, 
it  is  the  duty  of  the  executor  to  take  charge  of  the  slaves  so  excepted, 
in  obedience  to  the  will,  and  to  emancipate  them  as  soon  as  it  is  prac- 
ticable in  compliance  with  the  law.    lb. 
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2.  Act  1853-4,  C  L,  Jurisdiction,  Construction.  The  proTisions  of 
the  act  of  1853-4,  G.  L.,  apply  to  any  court  in  which  a  suit  for  free- 
dom may  be  broaght,  aa  well  as  the  circuit  court.  This  act  was  doubt- 
lees  intended  to  supercede  all  others,  as  to  the  terms  upon  which  the 
assent  of  the  State  should  be  given,  to  the  emancipation  of  slaves, 
and  establishes  a  uniform  mode  of  proceeding,  taking  from  the  owners 
and  the  court  all  discretion  upon  the  subject.  They  must  be  sent  to 
the  western  coast  of  Africa ;  there  is  no  alternative.  Boon  vs.  Lan- 
caster, next  friend,  Ac.,  577. 

ENTRY. 

See  Land  Law. 

KNDORSERS. 

Their  rights  against  prior  endorsers.  A  second  endorser  of  a  bill  of 
exchange,  who  has  paid  the  debt  or  any  part  thereof,  under  legal  com- 
pulsion, may  recover  the  same  of  his  prior  endorser  in  an  action  of 
assumpsit  as  for  money  paid  to  defendant's  use,  and  is  not  obliged  to 
resort  to  his  remedy  on  the  bill.     Turpin  vs.  Williams,  397. 

EQUITABLE  TITLE 
See  Ejbotment. 

KVIDENCB. 

3.  Accusation  and  denial.  Where  a  prisoner  is  accused  of  crime  and 
remains  silent  under  the  charge,  such  flM^t  may  go  to  the  jury  as  a  cir- 
cumstance for  such  Inference  as  it  may  reasonably  warrant ;  but  if  the 
prisoner  deny  the  accusation,  such  denial  reduces  it  to  a  mere  charge, 
and  it  is  error  to  allow  it  to  go  to  the  jury.  Deathridge  vs.  The 
State,  76. 

6.  Husband  and  wife.  Money  paid  by  husband,  for  wife  dum  sola. 
Where  M.H.,  a/eme  sole,  had  become  bound  to  pay  the  debt  of 
another,  which  was  paid  by  J.  H.  in  contemplation  of  marriage  with 
the  said  M.  H.,  and  after  marriage  they  bring  their  Joint  action  to 
recover  back  the  money  so  paid,  it  must  be  shown,  in  order  to  entitle 
them  to  recover  in  said  action,  that  the  payment  so  made  on  account 
of  the  wife,  was  made  at  her  request,  or  with  her  knowledge  and  con- 
sent. The  want  of  proof  in  this  respect  cannot  be  supplied  by  infer- 
ence from  the  fact  of  their  marriage  soon  after  said  payment  Mc- 
JVairy  vs.  Thompson,  et  al.,  142. 

1.  In  an  action  for  replevin  against  officer  for  property  taken  under 
execution.  When  a  defendant  in  an  execution  which  is  prima  facie 
regular  and  valid,  brings  his  action  of  replevin  against  an  officer  for 
property  levied  upon  by  virtue  of  said  execution,  he  cannot  show  in 
support  of  said  action  that  the  Judgment  upon  which  the  execution 
was  founded  has  been  paid.  If,  indeed,  such  be  the  f^t,  the  debtor 
must  resort  to  his  remedy  by  petition  for  a  supersedeas,  and  the  issue 
of  payment  must  be  tried  with  the  creditor,  and  not  with  the  officer, 
who  looks  only  to  the  process  in  his  hands.    Mason  vs.  Vance,  178. 

3.  Meaning  of  witnesses.  The  meaning  of  a  witness  on  a  jury  trial  is 
a  matter  for  the  judgment  of  the  jury,  to  be  judged  of  by  the  lan- 
48 
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guage  used  ;  and  it  is  error  for  the  court  to  undertake  to  interpret  it. 
McGaveek  vs.  Wood  et  al.,  181. 
U  Dying  deelaratiotis.  Declarations  made  merely  in  fear  or  apprehen- 
sion of  death,  arc  not  admissible  as  evidence.  To  render  them  admis- 
sible as  dying  declarations,  they  must'  be  made  in  view  of  impending 
and  inevitable  death,  and  when  the  party  is  conscioas  of  the  fact. 
When  thus  made,  in  a  condition  so  impressive,  when  there  is  no  hope 
of  time  and  no  motive  to  falsehood,  they  carry  with  them  as  high  a 
guaranty  for  truth,  as  if  made  under  oath.  Brak^field  vs.  The 
State,  215. 

1.  Witness,  Interest,  In  an  action  for  malicious  prosecution,  where 
the  plaintiff  relies  upon  a  peace  warrant,  sworn  out  by  the  defendant 
against  him,  and  upon  which  he  was  arrested,  as  the  foundation  of  the 
action,  it  is  competent  for  the  plaintiff,  or  his  security  for  costs,  to 
show  by  affidavit  the  loss  of  said  warrant,  but  neither  can  be  allowed 
to  prove  its  contents  further  than  is  necessary  for  identification,  as 
such  proof  goes  to  the  merits,  and  must  come  ft'om  a  disinterested 
source.    Pharis  vs.  Lambert j  228. 

2.  The  valuable  rule  that  the  best  evidence  within  the  power  of  the 
party  shall  be  produced,  admits  of  no  evasion.  So  where,  in  proving 
the  loss  of  a  peace  warrant  which  was  the  foundation  of  an  action  for 
malicious  prosecution,  it  was  shown  that  said  warrant  was  last  in  the 
bands  of  one  of  the  plaintiff's  counsel,  it  is  indispensably  necessary, 
before  proof  can  be  heard  of  the  contents  of  said  warrant,  that  said 
counsel  should  be  sworn,  if  in  reach  of  process,  (o  account  for  the 
non-production  of  said  warrant    lb, 

2.  Before  a  jury  of  view  under  a  writ  of  ad  quod  damnum.  Where  a 
charter  authorizes  the  assessment  of  damages  against  the  corporators 
for  ii\juries  done  to  land  for  carrying  out  the  purposes  of  the  tame,  by 
a  jury  who  are  required  to  ''go  on  the  premises''  and  assess  the  dama- 
ges thereto,  such  jury  have  no  right  to  examine  witnesses,  bat  the 
jurors  themselves  are  the  witnesses  respecting  the  liEu^ts  in  qnestion, 
and  their  report  must  be  based  upon  their  own  estimate  of  the  dama- 
ges after  a  personal  inspection  of  the  premises.  Stevens  et  aL  vs. 
The  Duck  River  J^avigation  Co,,  237. 

2.  Identity  of  stolen  Bank  JVbte.  Where  the  indictment  for  larceny, 
charged  a  bank  bill  the  article  stolen,  as  a  bank  note  of  three  several 
banks  of  Tennessee,  and  the  owner  could  only  prove  that  it  was  on 
one  of  the  three  banks  named;  and  the  prisoner  confessed  his  guilt 
as  charged,  and  that  he  had  passed  a  Tennessee  bank  note  of  the  de- 
nomination stated  soon  after  the  felony :  Held,  that  the  jury  were 
well  warranted  in  (he  conviction  of  the  prisoner,  and  in  the  concln- 
ston  that  the  bank  note  passed  by  the  prisoner,  was  the  same  lost  by 
the  prosecutor.    Baldwin  vs.  The  State,  411. 

4.  .  Parol  proof  to  contradict  the  date  of  a  deed.  On  a  trial  in  ^ect- 
ment  in  a  court  of  law,  parol  proof  is  inadmissible  to  show  that  a 
deed  was  in  fact  executed  on  a  diflferent  day  from  that  which  it  bears 
date,    Pratt  vs.  Phillips,  5i'4. 
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2.  Evidence  of  intent.  The  act  of  pointing  a  pistol  at  another  within 
shooting  distance,  is  not,  of  itself,  an  assanlt,  nnless  the  party  intended 
harm  thereby.  It  would,  however,  be  eridence  of  an  intent  to  do 
harm,  onaccompanied  by  other  acts  or  words  evincive  of  the  absence 
of  all  criminal  intent    Sieheh  va.  J%e  State,  606. 

See  Confessions.  Criminal  Law.  Lost  Instrument.  Malicious 
Prosecution.  Land  Law.  Motion.  New  Trial.  Partnership. 
Payment.  Sheriff's  Return.  Slander.  Tenants  in  Common. 
Boundary. 

ESTOPPEL. 

See  Replevin. 
EXECtJTION. 

3.  Scire  facias  to  set  aside  satisfaction.  Act  of  ISiJ ,  ch,  lOl .  The 
meaning  and  intention  of  the  legislature  ^y  the  act  of  1847,  ch.  191, 
authorizing  the  creditor  whose  execution  has  been  levied  upon  pro- 
perty as  the  property  of  the  debtor,  and  satisfied  by  the  sale  thereof, 
in  the  event  said  property  or  the  value  thereof  is  afterwards  recovered 
by  some  third  person  claiming  the  same,  to  have  said  satisfaction  set 
aside  and  the  judgment  revived,  was  to  embrace  all  cases  where  it 
turned  out  that  the  creditor  gets  nothing  by  the  sale,  on  account  of 
the  failure  of  the  debtor's  title  to  the  property  sold,  whether  the  same 
be  real  or  personal.    Edde  vs.  Cowan,  291. 

See  Motion. 

EXECUTOR. 
See  Will. 

EXECUTORT  DEVISE. 
See  Will. 

EXTORTED  CONFESSIONS. 

2.  Presumption  of  law.  When  a  prisoner  has  once  confessed  himself 
guilty  of  a  crime  under  the  influence  of  hope  or  fear,  any  confessions 
he  may  thereafter  make,  will  be  presumed  to  have  been  made  under 
the  same  influences,  unless  the  contrary  be  shown.  The  onus  in  this 
respect,  rests  upon  the  State.    Deathridge  vs.  The  State,  75. 

ESCHEATS. 

1.  Action  to  recover  lands  escheated.  By  our  law,  upon  the  death  of  an 
owner  of  real  estate  intestate  and  without  heirs,  the  title  vests  directly 
in  the  State,  and  an  action  to  recover  the  same  can  only  be  maintained 
in  the  name  of  the  State.  So  that,  although  escheated  property  is  to 
be  appropriated  to  the  tise  of  common  schools,  and  placed  under  the 
control  of  the  board  of  commissioners  of  common  schools,  to  be  dis- 
posed of  in  such  manner  as  they  may  deem  best  for  the  interest  of  the 
school  fund,  yet  the  legal  title  vesting  in  the  State  at  the  death  of  such 
intestate,  the  action  cannot  be  maintained  in  their  name  for  its  recov- 
ery, but  must  be  brought  in  the  name  of  the  State.  Puekett  vs.  The 
State,  3^. 
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2.  Statute  of  limitations.  Seven  years  adyene  holding  of  enclieated 
lands  does  not  vest  title  nnder  tiie  act  of  1819,  as  the  proviso  to  the 
third  section  of  said  act  declares  that  said  act  shall  not  affect  lands 
reserved  for  the  use  of  schools.    lb. 

3.  Widow.  Act  of  1850,  eh.  54.  By  the  act  of  1850,  ch.  54,  it  is  provi- 
ded that  hereafter  when  any  person  shall  die  intestate,  leaving  no 
heirs  capable  of  inheriting,  but  leaving  a  widow,  said  widow  shall 
take  in  fee  simple  all  the  real  estate  of  which  her  said  husband  died 
seized  and  possessed ;  and  the  second  section  of  said  act  extends  itii 
provisions  to  all  cases  where  persons  have  heretofore  died  intestate  as 
well  as  those  who  may  hereafter  die  intestate :  Held^  that,  to  say  no- 
thing of  the  nnconstitutional  feature  of  the  second  section,  it  can 
have  no  application  in  favor  of  the  heirs  of  a  widow  who  died  pieri- 
ous  to  its  passage.    lb. 

FORCIBLE  ENTRY  AND-  DETAINER. 

1.  Where  the  plaintiif  in  a  proceeding  in  forcible  entry  and  detainer, 
had  removed  from  the  premises,  but  indicated  by  barring  the  doors 
of  the  house  that  he  had  no  intention  of  abandoning  the  place,  and 
afterwards  casual  trespassers  entered  by  force  and  held  possession  for 
a  while,  and  on  leaving  the  same,  left  the  doors  open,  when  the  de- 
fendant without  concert  with  the  trespassers  was  put  in  possesston 
under  a  claim  and  without  force,  he  is  not  liable  to  the  summary  rem- 
edy of  forcible  entry  and  detainer,  but  only  to  an  action  by  wliichthe 
strength  of  title  can  be  tested.    Greer  vs.  Wroe  and  Wife,  246. 

FINAL  DEGREE. 
See  DioRBi. 

FRANCHISE. 

1.  Contract.  Constitutional  law.  A  grant  by  charter,  from  the  legis- 
lature, of  an  exclusive  right  to  build  a  toll  bridge  within  certain  lim- 
its, although  a  contract,  is  such  an  exclusive  right  as  must  yield  to 
the  public  interest,  and  the  franchise  acqufred  under  it  may  be  taken 
for  the  public  use  upon  just  compensation  being  paid  therefor,  with- 
out violating  said  contract  or  impairing  its  obligation  in  the  sense  of 
the  constitution.  Med  River  Bridge  Co.  va  Mayor  and  Mi.  of 
Clarksville,  176. 
See  Interest.    Charteb. 

FREEDOM. 

4.  Bequest  of  A  bequest  of  freedom  is  a  distinct  and  substantive  thing, 
which  no  power  but  that  of  the  State  can  question.  Boon  vs.  l^neai- 
ter,  next  friend,  &c.,  578. 

FREIGHT,  pro  rata. 

3.  When  pro  rata  freight  is  due.  Freight  is  due  pro  rata  itinerU 
when  the  vessel  by  inevitable  necessity  is  forced  into  a  port  short  of 
her  destination,  and  is  unable  to  prosecute  her  voyage  ftirther,  and 
the  cargo  is  there  voluntarily  accepted  by  the  owner.  The  consent  of 
the  owner  to  accept  the  cargo  at  such  intermediate  port,  must  either 
by  word  or  act,  be  expressly  given  or  fUrly  dedncible,  and  when  so 
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given,  the  original  contract  is  dissolyed,  aad  the  claim  to  such  pro 
rata  freight  rests  upon  the  basis  of  a  new  contract,  which  the  law  im- 
plies.    Crawford  vs.  Williams^  206. 

FUGITIVE  SLAVES. 

See  Jurisdiction  of  State  Courts. 

GARNISHMENT. 

3.  Judgment  in  the  Circuit  Court,  Jurisdiction  of  Justice  of  the 
Peace.  A  judgment  in  the  circuit  court  cannot  be  reached  by  a  gar- 
nishment before  a  justice  of  the  peace.  Clodfelter  vs.  Cox,  adm'r., 
et  al.,  330. 

GIFT. 

1.  Of  a  chattel  by  parol.  Delivery.  A  parol  gift  of  a  chattel,  or  chose 
in  action,  whether  it  be  a  gift  inter  vivos  or  eausa  mortis,  does  not 
pass  the  title  to  the  donee  without  delivery  and  transfer  of  the  pos- 
session. The  effect  of  a  valid  delivery  is  to  place  the  subject  of  the 
gift  under  the  control  and  dominion  of  the  donee,  and  his  title  and 
right  of  possession  by  such  gift  and  delivery  become  absolute  and  ir- 
revocable. Such  delivery  must  be  according  to  the  nature  of  the 
thing,  as  the  actual  delivery  of  a  sum  of  money,  the  delivery  of  the 
key  of  a  trunk,  of  a  room,  and  the  like.  JtfcEwen,  adm'r.,  vs.  Trooit 
et  al.,  186. 

2.  Of  a  chattel  by  deed.  Same.  Delivery  of  the  deed.  The  gift  of  a 
chattel  by  deed  is  valid  at  the  common  law  though  there  be  no  actual 
delivery  of  the  thing  given.  Its  execution  is  a  deliberate  act,  indica- 
ting the  purpose  of  the  donor  as  clearly  as  if  there  had  been  an  actual 
delivery  of  the  subject  of  the  gift.  Nor  can  inconvenience  result 
from  the  practical  operation  of  such  a  rule,  as  by  our  law  the  deed  of 
gift  is  required  to  be  registered,  by  which  notice  of  the  gift  is  given 
to  creditors  and  purchasers.  Delivery  of  the  deed  is  essential  to  its 
execution,  but  it  need  not  be  formal  and  manual,  if  the  intention  to 
deliver  and  accept  the  deed  manifestly  appear.    lb. 

See  Slave. 

GRANT. 

See  Land  Law. 

GUARANTY. 

1.  JVotice  to  guarantor.  An  absolute  present  guaranty,  complete  in  its 
terms,  and  fixing  the  liability  of  the  guarantor,  takes  effect  from  the 
moment  it  is  acted  on  by  the  guarantee ;  and  no  notice  to  the  guaran- 
tor of  the  acceptance  on  the  part  of  the  guarantee  is  necessary  to  fix 
the  liability.  Thus,  where  on  a  written  contract  of  general  agency 
for  the  sale  of  books,  the  agent  contracts  for  a  consideration  stated 
therein,  to  sell  said  books  and  pay  to  the  principal  his  proportion  of 
the  proceeds  of  such  sale,  and  the  guarantors  execute  thereon  their 

guaranty  in  these  words :    **  We  guaranty  to [the  principal  ]  that 

the  above  named [  the  agent]  will  well  and  truly  perform  all 

his  above  and  foregoing  undertakings  pursuant  to  the  tenor  and  effect 
of  the  said  contract ;"  such  guarantors  are  not  entitled  to  notice  of 
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the  acceptance  of  said  guaranty,  bat  were  boand  in  de&alt  of  said 
agent,  iyr  all  the  books  delivered  to  him  under  said  contract  accori- 
ing  to  the  tenor  thereof,  from  the  time  said  principal  began  to  act 
upon  sach  guaranty,  and  continued  so  bound  until  notice  to  said  prio- 
cipal  that  they  would  be  no  longer  bound.  Bright  tb.  J^eKnight  et 
al.,  158. 

2.  Rule  of  construction  and  reason  of  the  rule.  The  rule  of  law  gov- 
erning the  construction  of  undertakings  in  the  nature  of  a  gaarantj, 
is,  that  the  words  of  the  guaranty  are  to  be  taken  as  strongly  against 
the  guarantor  as  the  sense  will  admit.  The  observance  of  this  nileis 
important  to  the  trade  and  enterprise  of  the  country,  which  in  the 
main,  depend  upon  a  combination  of  the  labor  and  energy  of  thoie 
who  have  not  means,  with  the  credit  of  those  who  have ;  and  the 
more  difficult  it  is  rendered  by  complicated  rules  to  make  these  instru- 
ments available,  the  less  confidence  will  be  reposed  in  them,  and  the 
credit  and  encouragement  they  afford  to  enterprise  and  indastry,  will 
be,  in  a  great  degree,  withdrawn.  There  is  no  hardship  in  snob  adoc- 
trine,  as  it  is  in  the  power  of  the  guarantors  to  make  their  obligation 
dependent  upon  any  condition  they  see  proper.    lb,,  159. 

(JUABDIAN  AND  WARD. 

1.  ^ct  of  1827,  ch.  61.  Administrator.  By  the  act  of  1827,  ch.  61,  the 
titles  to  slaves  belonging  to  the  estates  of  persons  dying  intestate, 
passes  to  the  distributees,  subject  to  the  claims  of  the  administrator 
to  pay  debts.  It  is  his  duty  to  take  charge  of  them,  and  if  there  be 
no  debts,  to  distribute  them.  If  there  be  no  administration,  and  the 
distributees  be  infants,  it  is  the  duty  of  their  guardian  to  take  cbarge 
of  the  slaves  and  hire  them  out,  and  in  so  doing  be  is  not  a  wrong- 
doer, but  holds  them  rightfully.    Savage  vs.  Hale  d:  Coggin,  365. 

2.  Rights  and  liabilities  of  guardian.  Where  a  guardian  in  the  absence 
of  administration,  takes  charge  of  the  slaves  of  his  ward,  and  by  hii 
negligence  one  of  the  slaves  is  lost,  an  administrator  appointed  after- 
wards, cannot  recover  the  value  of  said  slave  in  an  action  against 
said  guardian.  The  liability  of  such  guardian  is  to  his  ward  alone. 
In  such  case  the  right  of  the  administrator  to  recover  against  the  gnar- 
dian,  would  only  extend  to  slaves  of  the  estate  then  living,  and  which 
he  could  show  were  necessary  for  the  payment  of  debts.    lb. 

HIGHWAY. 

1.  Dedication.  Right  of  way.  The  mere  lioense  of  the  owner  to  the 
inhabitants  of  a  local  neighborhood,  to  use  a  pathway  through  bii 
close,  at  sufferance,  as  a  matter  of  fskvov  and  convenience,  does  not 
operate  as  a  dedication  of  the  way  to  the  pvMie  use.  The  doctrine 
that  a  right  of  way  may  be  claimed  by  a  dedication  to  the  public  use 
by  the  owner  of  the  soil,  must  be  cautiously  admitted,  as  its  too  easy 
application  would  defeat  the  right  of  the  owner  of  the  soil  to  have 
compensation  for  the  damages  sustuned  by  laying  out  a  road  o?er  his 
land,  to  which  he  is  entitled,  where  such  road  is  laid  out  by  the  proper 
authority.     Worth  vs.  Dawson  is  Fowler ,  59. 
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1.  Express  dedication  of  easement  by  the  oumer  of  the  fee.  Time. 
Where  one  lays  oat  a  street  or  way  over  bis  laad  for  the  general  pub- 
lic, and  it  be  accepted  and  used  bj  tbe  public  in  the  manner  intended, 
that  is  a  good  dedication  of  the  easement,  and  no  deed  of  writing  is 
necessary  to  make  it  valid;  nor  does  the  right  to  such  easement  depend 
upon  its  use  by  the  public  for  any  definite  time.  But  even  in  such 
case,  it  ought  to  be  for  such  a  length  of  time  that  the  public  accom- 
modation and  private  rights  might  be  materially  affected  by  an  inter- 
ruption of  the  eiyoyment.     Scott  vs.  The  State^  629. 

2.  Where  the  dedication  by  the  owner  of  the  fee  is  implied  only.  Same. 
Where  the  right  to  the  easement  rests  upon  circumstances  merely, 
from  which  the  consent  of  the  owner  is  to  be  inferred,  time  becomes  a 
material  element  in  the  question  of  dedication.  It  may  be  without  the 
owner's  consent,  or  against  his  will,  or  merely  temporary.  The  use 
of  a  way  is  not,  in  itself,  proof  of  dedication.  But  if  the  tuer  be  for  a 
length  of  time,  that  is  a  circumstance  tending  to  show  the  owner's 
consent,  and  the  fact  of  a  dedication  ;  but  it  is  not  conclusive,  as  it 
may  be  explained.    Jb. 

3.  When  a  dedication  is  claimed  under  one  of  several  tenants  in  com- 
monj  without  the  concurrence  of  the  others.    The  dedication  of  a 
highway  to  the  public  use,  must  be  by  the  owner  of  the  soil.    Que  of 
several  tenants  in  common  cannot  make  a  valid  dedication  without  the  ■ 
consent  of  his  co-tenants,  either  express  or  implied.    lb. 

HOMICIDK 

1.  Malice.  Malice  cannot  be  inferred  from  the  deadly  intent  merely,  for 
that  may  exist  in  a  case  of  self-defense,  as  where  one  from  evident 
necessity  wilfully  kills  another  to  save  his  own  life  ;  much  less  can 
malice  be  interred  where  the  intent  to  kill  was  produced  by  anger  ; 
for  if  that  were  sudden  and  upon  reasonable  provocation,  the  killing 
would  not  be  murder.     Quarles  vs.  The  State ^  407. 

2.  Intention.  Where  one  person  kills  another  the  presumption  arises 
that  the  intention  accorded  with  the  act ;  but  if  the  intention  and  act 
were  the  result  of  impulse  and  passion,  exoited  upon  sudden  and  ade- 
quate provocation,  the  idea  of  malice  is  repelled,  and  the  killing  is 
only  manslaughter.  We  are  not  to  suppose  that  a  person  thus  excited 
is  deprived  of  all  reason,  so  as  to  be  incapable  of  purpose  or  intention. 
That  is  not  the  state  of  mind.  Bnt  being  greatly  exoited  upon  a  snflB- 
cient  cause,  he  is  impelled  by  a  sudden  motive  vt  revenge  to  do  the 
act,  and  that  excludes  the  idea  of  malice.    lb. 

3.  A  prisoner  arraigned  on  a  charge  of  murder  is  entitled  to  a  correct 
and  distinct  exposition  of  the  law  as  to  the  several  grades  of  offenco 
involved  in  said  charge,  and  it  is  not  always  safe  to  speculate  as  to  the 
effect  of  an  error  in  this  respect,  or  to  assume  that  the  prisoner  wa;* 
not  injured  thereby.    lb. 

See  Criminal  Law. 
HUSBAND  AND  WIFE. 

I.  Deed  to  the  wife  in  exclusion  of  the  marital  right.  A  deed  of  gift 
to  a  feme  covert,  "to  the  only  proper  use  and  behoof'^  of  the  said 
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feme  covert,  '<  her  heirs  and  assigns  forever/'  is  wholly  insafficient  to 
create  a  trust  for  the  separate  use  of  said  feme  covert.  The  words 
are  inappropriate  to  such  a  purpose,  and  from  their  use  no  such  inten- 
tion in  the  donor  can  be  inferred.  Houston  vs.  Embryo  480. 
2.  Technical  wortls.  Intention.  Although  technical  words  are  not  neces- 
sary to  create  a  trust  for  the  separate  use  of  a  feme  covert,  yet,  it  is 
indispensible  that  the  intention  to  create  such  a  trust  shall  be  clearly 
manifested,  otherwise  the  marital  rights  of  the  husband  will  not  be 
affected.    lb. 

See  Eyidknce. 
IGNORANCE  OF  LAW. 

2.  ApplieatioH,  of  the  principle.  The  maxim  that  ignorance  of  the  law  is 
no  excuse  for  the  breach  or  non-performance  of  any  agreement,  only 
applies  to  the  general  or  public  laws  of  the  land,  which  affect  and  pre- 
scribe a  universal  rule  of  action  for  the  whole  community  ;  and  has  no 
application  to  special  or  private  acts  of  the  legislature,  which  are  de- 
signed only  to  operate  upon  particular  persons,  or  to  regalate  private 
concerns.  Cook  it  Steadman  vs.  The  Sumner  Spinning  and  Mfuwfoc' 
turing  Co.,  698. 

ir.LEGAL  VOTING. 

2.  Indictment,  In  an  indictment  for  the  offence  of  illegal  voting,  a  mere 
averment  that  the  defendant  voted  in  an  election  held  under  the  con- 
stitution and  laws  of  Tennessee,  for  President  and  Vice  President  of 
the  United  States,  on  the  day  and  in  the  county  named,  "  he,  the  de- 
fendant not  being  then  and  there  a  qualified  voter  in  said  county,"  is 
not  a  description  of  the  offence.  As  there  are,  under  the  constitation 
and  laws  of  Tennessee,  various  grounds  of  disqualification,  the  precise 
facts  which  disqualify  the  voter,  must  be  stated.  Pearce  vs.  Tk 
State,  63. 

U.LEGAL  CONTRACT. 

2.  Sybtequent  prcmiee  baaed  upon  or  growing  out  of  the  tame,  A  new  con- 
tract day  be  created,  which,  if  wholly  unconnected  with  the  illegal 
transaction,  and  founded  on  a  new  consideration*  will  be  valid, 
although  in  relation  to  a  matter  respecting  which  there  may  have  been 
prior  unlawful  transactions  between  the  parties ;  but  if  such  contract, 
though  it  purports  to  be  new,  grows  immediately  out  of,  or  be  con- 
nected with  the  illegal  transaction,  it  will  be  utterly  void.  Bates  ?s. 
Watson,   876. 

3.  Same.  Moral  obligation.  Where  a  party  had  loaned  money  to  be  bet 
on  an  election,  and  upon  which  the  loanee  accordingly  bet  upon  sucft 
election,  and  afterwards  promised  to  repay  the  same,  and  the  loanor 
brings  his  action  upon  the  subsequent  promise,  to  recover  the  same,  it 
is  not  sufficient  to  prove  such  promise  ;  but  it  must  be  shown  that  it 
was  based  upon  a  new  and  sufficient  consideration.  It  is  now  well 
established  that  a  moral  obligation  is  not  a  sufficient  consideration  to 
support  such  promise.    lb. 
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INDEMNITY. 

See  CoNBACT. 

INDICTMENT. 
2.     Verdict  of  guilty  upon  two  or  more  cowUf^  uihere  one  it  had.    When  the 
verdict  is  general,  or  upon  two  or  more  counts,  and  either  count  be 
good,  the  conyiction  will  stand,  no  matter  how  defective  the  other 
count  or  counts  maj  be.    Mam  vs.  The  Slate,  111. 
I.    Larceny.    Deaeription  of  bank  notee.    A  description  of  bank  notes  in  an 
indictment  for  larceny,  as  one  bank  bill  on  the  Bank  of  Tennessee,  of 
the  denomination  of  ten  dollars,  and  of  the  value  of  ten  dollars ;  and 
one  bank  bill  on  the  Planters'  Bank  in  Tennessee,  of  the  denomination 
of  ten  dollars,  and  of  the  value  of  ten  dollars,  is  a  sufficient  description. 
Baldwin  ya.77ie  State,  411. 
See  Attobnby  Gbnbbal.    CRiMiNiJi  Law.    Illegal  Voting. 

INFANT. 

See  DowEB.    "Will. 

IxVNOCENT  PURCHASER. 

4.  To  entitle  a  defendant  in  a  suit  against  him  to  recover  property  piir- 
cEased  by  him,  to  the  protection  extended  to  an  innocent  purchaser, 
his  plea  or  answer  must  deny  notice  of  the  claimant's  title  previous  to 
the  execution  of  the  deed  and  payment  of  the  purchase  money  ;  and 
when  the  fact  is  within  the  defendant's  own  knowledge,  notice  must 
be  denied  positively,  fully  and  precisely,  even  though  it  be  not  charged 
on  the  other  side ;  and  the  notice  so  denied,  must  be  notice  of  the 
existence  of  the  claimant's  rights,  and  not  merely  notice  of  the  title 
papers  evidencing  such  rights.    Aikin  et  al.  vs.  Smith,  305. 

IN  FORMA  PAUPERIS. 
See  Action. 

INSOLVENT  BSTATE& 

1.  AcU  of  1888,  eh,  86,  §  4:'-and  1852,  eh,  288,  §  12.  Debte  and  arreara- 
gee  due  to  the  Stale,  By  the  acts  of  1833,  ch.  36~and  1852,  ch.  283, 
providing  for  the  administration  of  insolvent  estates,  priority  of  pay- 
ment is  required  as  to  certain  debts,  and  among  others,  debts  and 
arrearages  due  to  the  State,  by  which  is  meant  debts  and  arrearages 
due  the  Government  or  State  in  its  sovereign  character,  as  revenue, 
fines,  forfeitures,  penalties,  and  the  like.  They  have  no  reference  to 
debts  due  to  a  corporation  created  for  banking  purposes,  although  the 
whole  interest  in  such  corporation  may  be  in  the  State.  Fieldj,  exV, 
vs.  The  Oreditore  of  WJuailey,   851. 

2.  The  statutes  regulating  the  administration  of  insolvent  estates,  were 
not  intended,  and  cannot  be  construed  to  affect,  in  the  remotest  degree, 

>  liens  acquired  in  the  lifetime  of  the  deceased  insolvent.  They  contem- 
plate only  a  ratable  division  of  the  assets,  which,  by  law,  are  subject 
to  the  satisfaction  of  the  general  creditors.    lb, 

INSURANCE. 

1.  Aseignment  of  policy.  The  title  of  the  euhjeet  of  the  policy  remaining  in 
the  amgnor.    Although  a  policy  of  insurance  is  not  negotiable,  and  the 
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aRsignment  of  it  does  not  pass  the  lepal  title  to  the  assig^nee,  yet  it  iga 
chose  in  action^  assignable  in  equity^  and  this  equitable  interest  will  be 
recognised  and  protected  as  in  other  cases  where  ehoaet  in  aeticn  are 
assigned.  But  such  assignment  will  be  of  no  value  to  the  assignee, 
unless  the  subject  insured,  or  an  interest  therein,  be  also  assigned. 
ffobbi  <jt  Henly^  use  &c.,  vs.  Memphis  Ina,  Co,^  444. 

2.  Action  upon  (unigned policy.  The  action  at  common  law  upon  a  policy 
of  insurance  in  the  hands  of  an  assignee,  can  only  be  maintained  in 
the  name  of  the  legal  owner,  (the  assignor,)  for  the  use  of  the  eqnitable 
owner,  (the  assignee,)  and  the  insurer  will  be  entitled  to  all  defenses, 
aa  set-off,  or  otherwise,  that  exist  in  his  favor  against  the  original 
assured.    lb. 

3.  Sale  of  the  subject  of  the  policy.  At  affecting  the  policy.  A  sale  of  the 
subject  insured,  does  not  operate  as  an  assignment  of  the  policy.  So, 
if  the  subject  insured  be  assigned,  and  not  the  policy  also,  and  a  Ion 
happen,  neither  the  original  asdured  or  the  assignee  of  the  property, 
can  recover  indemnity  ol  the  underwriters.    76. 

4.  Sams.  Same.  If  the  party  assured  under  a  policy  which  contains  a 
provision  that  it  shall  become  void  by  assignment,  without  the  consent 
of  the  underwriters,  make  a  voluntary  assignment  of  his  entire  interest 
in  the  property  insured^  he  cannot,  without  such  consent,  also  assign 
the  policy  so  as  to  continue  the  risk  upon  the  underwriters  ;  but  the 
risk  will  cease,  unless  the  property  insured  be  re-assigned  during  the 
time  limited  for  the  continuance  of  the  policy.    76.,   446. 

5.  Effect  of  an  assignment  of  part  of  the  property  insrired.  Illustration  ef 
the  ride.  If  a  part  only  of  the  property  insured  be  assigned,  the  risk 
will  continue  upon  the  insurers  as  to  the  residue.  So,  where  two  part- 
ners in  trade  took  insurance  upon  their  stock  of  goods,  and  daring  the 
continuance  of  said  policy,  one  of  said  partners  sold  and  assigned  his 
interest  in  the  stock  of  goods  to  the  other,  the  risk  ooatinues  as  to  the 
interest  of  the  assignee  in  the  goods  which  he  owned  at  the  time  of  the 
insurance,  and  he  may  recover  in  an  action  brought  in  the  name  of  the 
firm,  for  his  use  and  loss  of  his  original  interest,  but  not  for  a  loss  to 
the  interest  of  his  co-partner  so  assigned  to  him,  for  that  has  ceased 
to  be  covered  by  the  policy.    76.,  446. 

INTEREST. 

3.  CmstiMiion,  art.  11,  §  6.  Act  18S6,  ch.  60,  §  8.  FranekiM,  By  the 
constitution  of  1834,  it  is  provided  that  the  legislature  shall  fix  the 
rate  of  interest,  and  the  rate  so  established  shall  be  eqaal  and  uniform 
throughout  the  State  ;  and  the  act  of  1835,  ch.  50,  §  3,  in  pnrsaance 
thereof,  fixes  the  legal  rate  of  interest  at  six  per  cent  per  annum,  and 
at  that  rate  for  a  longer  or  shorter  period.  It  seems,  therefore,  that 
no  grant  of  a  franchise  subsequently  made,  can  have  a  legal  existence 
in  this  State,  which  allows  the  taking  of  a  greater  rate  of  interest  than 
such  as  is  fixed  by  the  general  law.  Hasen  vs.  The  Union  BankofTen' 
nesseCf  116. 
Skb  Constitutional  Law.    Partnership. 
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INUENDO. 

See  Slander. 

INTERPLEADER. 

See  Chancery. 
INTERLOCUTORY  DECREE 

See  Decree. 

INTERPRETATION. 

3.  ^^Free  Stated  In  a  bequest  for  freedom,  under  the  condition  or  direc- 
tion of  transportation  to  a  fbee  State,  a  broader  meaning  might  well 
be  given  to  those  words  than  to  confine  their  sense  to  the  free  States 
of  this  Union.    Boon  vs.  Lancaster^  next  friend,  &c.)  578. 

INTENTION. 

See  Contract.    Evidence.    Homicide.    Husband  and  Wife.    Will. 

JURISDICTION  OP  STATE  COURTS. 

2.  When  fugitive  delivered  to  claimant  under  act  of  Congress  (/  1798.  When 
a  proceeding,  regular  in  form,  has  been  Instituted  under  the  act  of 
Congress  of  1793,  in  the  Federal  court,  to  recover  a  fugitive  from  la- 
bor escaping  into  this,  from  another  State,  and  said  fugitive  has,  by 
the  order  of  said  court,  been  delivered  up  to  the  claimant,  with  the 
certificate  required  by  said  act,  the  judicial  tribunals  of  this  State 
have  no  jurisdiction  to  entertain  a  suit  for  the  purpose  of  trying  the 
right  of  said  fugitive  to  freedom.  Sidney^  a  man  of  color,  vs.  Thomat 
d:  Newton  W/iite,  9L 

JURISDICTION. 

See  County  Court.    Emancipation.    Sett-ofp. 

JOINDER. 

See  Pleading. 

JUDICIAL  DECISIONS. 

7.  What  part  of  an  opinion  is  aiUhority,  The  reasoning,  illustrations,  or 
references  contained  in  a  judicial  opinion,  are  not  authority,  but  only 
the  points  in  judgment^  arising  in  the  particular  case  before  the  court. 
The  generality  of  the  language  used  in  an  opinion,  is,  therefore,  al- 
ways to  be  restricted  to  the  case  before  the  court,  and  is  only  author- 
ity to  that  extent.  LouisviUe  di  Nashnlle  R.  R,  Co.  vs.  Th0  County 
Court  of  Davidson^  et  al.,  638. 

JUDGMENT. 

See  Assignment.    Garnishment. 

JURY. 

See  Action.    Criminal  Law.    New  Trial.    Sett-ofp. 

JUSTICE  OF  THE  PEACE. 

See  Garnishment.    Sett-ofp. 

LAND  LAW. 

1.  JurikUetion  of  eowrts  of  law.  Void  grant  Evidence  to  impeach.  Obfi- 
fiet  of  enJtry.  It  is  well  settled  in  this  State  that  a  court  of  law  may, 
in  some  cases,  declare  a  grant  to  be  void  for  causes  antecedent  to  and 
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dehors  the  grant.  So,  where  on  a  trial  of  title,  the  plaintiff  produced 
his  grant,  founded  upon  an  entry,  and  the  defendant  relied  upon  a 
younger  grant,  founded  upon  an  older  entry :  ffeld,  that  as  the  de- 
fendant's title  depended  upon  his  entry,  and  he  produced  it  himseir 
to  defeat  the  plaintiff  'a  prima  faeU  superior  title,  he  thereby  exposes 
it  to  scrutiny  and  impeachment,  for  any  legal  caune,  and  to  assail  it 
under  such  circumstances  was  no  violation  of  principle  or  departure 
from  authority.  Roach  vs.  Emfd^  134. 
2.  Void  entry.  An  entry  made  in  an  office  which  is  vacant,  and  the  entry 
received  and  recorded  by  a  person  who  had  access  to  the  books,  hut 
no  color  of  right  or  authority  to  exercise  the  functions  of  the  office, 
is  a  nullity,  and  a  grant  based  thereon  communicates  no  title.    /6.,  13d. 

1.  ConJUct  of  entry  and  grant.  A^of  1828,  eh,  86.  In  order  to  preserve 
the  advantages  of  priority  of  entry,  the  same  must  have  been  made, 
and  the  grant  obtained  in  the  specified  time  predcribed  in  the  act  of 
1823,  ch.  35,  or  within  some  period  of  extension.  These  are  condi- 
tions imposed  by  the  State,  and  must  be  complied  with  by  all  who  set 
up  claim  to  her  lands.  In  case  of  failure  to  conform  to  these  condi- 
tions, the  entry  is  voidable,  the  claim  forfeited,  and  the  land  subject 
to  a  younger  enterer.  The  legislature,  by  a  subsequent  extension  of 
the  time  for  the  performance  of  the  conditions,  cannot  affect  the  title 
that  has  vested  in  such  younger  enterer.  Vide  5  Yerg.,  236.  11 
Humph.,  265.    Sampson  vs.  Taylor^  600. 

See  Escheats. 

LARCENY. 

See  Evidence.    Indictment. 

LIEN. 

See  Property.    Limitations. 

LEASE. 

See  CONTBACT. 

LEGISLATURE. 
See  Contract. 

LIABILITY  OP  R.  R.  COMPANIES. 

See  Right  of  Way.    Carrier. 
LIFE  ESTATE. 

See  Remainder. 

LIMITATIONS,  StatuU  of. 

2.  Demands  founded  on  record.  Debts  and  demands  based  upon  any  spe- 
cialty, as  a  statute,  bond  or  record,  are  not,  in  general,  affected  by  the 
Statute  of  Limitations.  21  Jas.,  1,  C.  16.  But  the  record  on  which 
such  demand  is  founded  must  be  valid  in  itself.  So,  where  a  defen- 
dant in  an  action  of  debt  produced  the  record  of  the  county  court, 
from  which  it  appeared  that  the  county  court,  more  than  six  years  be- 
fore, had  adjudged  the  plaintiff  indebted  to  him  a  sum  of  money  as 
damages  for  a  private  way  through  the  lands  of  defendant,  and  firom 
which  it  appeared  also  that  he  and  the  plaintiff  had  agreed  upon  said 
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Bom  as  the  amoant  to  be  paid  for  said  private  way,  and  oliumed  that 
said  record  demand  be  set  off  against  the  demand  of  the  plaintiff: 
HeU  that  as  the  connty  court  had  no  power  to  make  sach  order,  said 
agreement  must  be  considered  as  a  simple  contract,  and  therefore 
barred  by  the  statute  of  limitations.  Eiee  vs.  AlUy^  assignee  of  Thos. 
Calloway,  62. 
1.  I^ven  year^  poisemon  by  judgment  debtor,  holding  at  the  time  of  theriff^e 
tale.  Offer  to  redeem.  Act  of  1819,  eh*  28,  §  2.  A  mere  offer  to  re- 
deem, or  to  purchase  in  the  outstanding  title  to  land  sold  at  execution 
sale,  made  by  the  judgment  debtor  suffered  to  remain  in  possession, 
after  his  possessory  right  has  been  acquired  and  perfected  by  opera- 
tion of  §  2,  of  the  act  of  1819,  ch.  28,  will  not  destroy  the  possessory 
right  which  had  previously  ripened  into  a  fixed  legal  title.  Thomae- 
eoiCe  lessee  vs.  Keaton,  166. 

1.  Aetione  on  the  eaee  for  libei.  An  action  on  the  case  for  libel,  is,  by  the 
statute  of  limitations  of  Tennessee,  barred  after  three  years  from  the 
publication  of  said  libel.    JSroumhw  vs.  Jonet,  IVO. 

2.  BtaMe  of  as  applied  to  trust  eetatee.  When  the  statute  of  limitations 
begins  to  run,  its  operation  cannot  be  arrested  or  suspended  otherwise 
than  by  a  suit  in  law  or  equity  successfully  prosecuted.  So  the  death 
of  a  trustee,  in  whom  alone  is  the  right  to  sue,  after  the  statute  of  lim- 
itations has  commenced  to  run  against  him,  and  before  the  purposes 
of  the  trust  are  accomplished,  and  the  Ihilure  to  have  a  successor  ap- 
pointed before  the  lapse  of  time  prescribed  in  the  statute,  can  have 
no  effect  in  preventing  the  bar  of  the  statute.  Wooldridge  et  al.  vs. 
The  PUmter^e  Batik  et  al,  297. 

8.  Same.  OeettU  que  irutt.  It  is  well  settled,  that  if  a  trustee  having  the 
legal  title,  is  barred  by  the  statute  of  limitations,  the  cestui  que  trust 
is  also  barred  though  an  infknt    Vide  8  Humph.,  663,    76. 

2.  l>ebt  barred  by.  What  kind  of  promise  will  remove  the  bar.  A  promise 
to  have  the  effect  to  revive  a  debt  barred  by  the  statute  of  limitations, 
need  not  admit  that  a  specific  sum  is  due,  but  there  must  be  a  promise 
to  pay  something,  or  an  acknowledgment  that  something  is  due  in 
reference  to  a  particular  subject  matter.  If  there  be  no  express  pro- 
mise, but  a  promise  to  be  raised  by  implication  of  law  firom  the 
acknowledgment  of  the  party,  such  acknowledgment  ought  to  contain 
an  unqualified  and  direct  admission  of  a  previous  subsisting  debt, 
which  the  party  is  liable  and  willing  to  pay.  Bellva,  Morrison,  1  Pe- 
ters, 362.      Broddie  vs.  Johnson,  464. 

3.  An  agreement  to  submit  the  matters  in  dispute  to  a  third  party,  and 
to  pay  whatever  such  third  party  may  find  to  be  due,  is  not  such  a 
promise  as  will  make  the  party  liable  for  a  debt  barred  by  the  statute 
of  limitations.    lb. 

4.  (Conditional  promise.  Example.  To  say  "  If  I  owe  yon  any  thing  I 
will  pay  you,"  or  ''  I  do  not  owe  you  any  thing,  but  I  will  refer  the 
matter  to  A  B,  and  if  he  says  I  owe  you,  I  will  pay,"  does  not  revive 
a  debt,  if  one  in  Ibct  did  exist,  because  the  promise,  or  acknowledg- 
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ment  is  conditional ,  not  only  as  to  the  amount,  but  as  to  any  indebt- 
edness at  all.  But  to  saj,  "  I  admit  I  am  indebted  to  you."  in  refer- 
0uee  to  a  certain  matter ^  *^  but  not  to  the  extent  you  claim,  and  will  leaTe 
it  to  A  B,  and  will  pay  the  amount  thus  ascertained/'  would  be  soffi- 
cient.    /6. 

1.  Adminialratort  and  executors.  Act  of  1789,  eh,  23,  §  4.  A  request 
made  by  an  administrator  or  executor  of  a  creditor  for  indulgence 
and  delay  until  said  representative  can  collect  the  debts  of  the  estate, 
or  until  he  can  collect  money,  is  a  tpeeial  reqneit^  and  for  a  sufficiently 
definite  time,  within  the  meaning  of  the  proviso  to  the  act  of  1789,  ch. 
23,  §  4,  to  obviate  the  statute  of  limitations  created  by  said  act.  Me- 
Kiuaek  A  Go,  vs.  Smith,  470. 

1.  Seven  year^  possemon  of  land  under  title  bond.  Vendor't  lien  for  unpaid 
purehaae  money.  Act  o/  1819,  ch.  28,  §  2.  A  possession  of  seven  years 
by  the  vendee  of  land,  claiming  by  virtue  of  his  purchase,  as  eYi- 
dcnced  by  the  bond  for  title  under  which  he  holds,  gives  him  a  right 
of  possession  that  cannot  be  disturbed  by  the  vendor  by  a  bill  to  en- 
force his  lien  for  unpaid  purchase  money  which  has  been  due  above 
seven  years.  Such  lien  is  barred  by  §  2  of  the  act  of  1819,  ch.  28. 
Ray  et  al.  vs.  Ooodmati,  686. 
See  EsoiiEATB.    Rbmatmdbk.    Tenants  in  Common. 

LOAN. 

8.  Bule  at  to  loan*  at  common  lata.  The  rule  of  the  civil  law  as  to  the 
distinction  between  precarious  and  definite  loans  does  not  obtain  at 
common  law.  All  pure  loans,  whether  for  a  definite  or  indefinite  pe- 
riod, are,  at  common  law,  generally  regarded  as  tenancies  at  will, 
and  subject  to  be  revoked  at  any  time  by  the  will  of  the  loanor,  or 
their  character  subject  to  be  changed  by  marriage  in  the  case  of  a 
female  loanee,  if  accompanied  with  a  sufficient  subsequent  advene 
holding  on  the  part  of  her  husband,  which  is  known  to  the  loanor. 
Hailum  vs.  Foktm,  869. 

LOST  INSTRUMENT. 

1.  Secondary  evidence  ae  to  contents  of.  Secondary  evidence  as  to  the  con- 
tents of  a  lost  note,  in  a  suit  to  recover  the  amount,  cannot  be  heard 
until  its  non-production  is  accounted  for  by  the  person  last  having  the  | 

legal  custody  thereof.    It  is  the  province  of  the  judge,  not  the  jarj,  \ 

to  determine  from  the  proof,  whether  there  is  a  reasonable  presumption 
that  the  paper  has  been  lost.    Ihfree  vs.  Magneu^  276. 

LUNACY. 

See  Appeal.  ! 

MALICIOUS  PROSECUTION. 
1.  Evidence,  Oharaeter  of  required  in  defense.  In  an  action  of  malicious 
prosecution,  the  defendant  is  only  required  to  show  that  at  the  time  he 
instituted  the  prosecution  he  acted  upon  such  a  state  of  foots  known 
to  him,  or  derived  from  reliable  inf(Nrmation,  as  would  induce  a  belief 
in  the  mind  of  a  prudent,  discreet  man,  that  the  crime  had  been  com* 
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mitted,  and  by  the  man  he  was  about  to  proRecate  ;  and  this  belief 
may  be  based  purely  upon  circumstantial  evidence,  both  as  to  the  eor- 
pu»  ddicH  and  the  probable  guilt  of  the  party  accused.  RawUUni  vs. 
Jaekwn,    128. 

2.  Same.  The  question  in  an  action  for  malicious  prosecution  is  not, 
whether  the  plaintiff  in  such  action  be  really  guilty  of  the  crime  alleged 
against  him,  but  whether  reasonable  grounds  existed  for  the  defendant 
to  believe  him  so.  It  might  often  turn  out  that  no  crime  had,  indeed, 
been  committed,  and  yet  the  prosecutor  be  justifiable,  because  of  the 
existence  of  reasonable  grounds  to  believe  that  the  crime  had  been 
committed,  and  that  the  party  accused  was  the  guilty  agent    lb. 

3.  \VJicU  %$  prima  facie  evidence  of  a  vant  of  probable  catue,  "When  a  peace 
warrant  is  taken  out,  and  the  defendant  arrested,  and  upon  an  exami  - 
nation  of  the  facts  by  the  magistrate  they  are  deemed  insuflBcient,  and 
the  defendant  is  discharged,  such  discharge  w^ould  \}q  prima  facie  evi- 
dence of  the  want  of  probable  cause  for  said  prosecution,  and  where 
coupled  with  malice  would  sustain  an  action  for  malicious  prosecution , 
unless  rebutted  successfully  by  proof  that  there  was  reasonable  ground 
for  the  apprehension  of  damage  to  person  or  property  on  which  the 
proceeding  was  instituted.  But  where  the  magistrate,  on  investiga- 
tion of  the  facts,  binds  the  defendant  to  appear  at  court,  and  the  pro 
secutor  merely  fails  to  appear  and  ask  that  he  be  re-bound,  and  the 
defendant  is  thereupon  discharged  ;  this  is  not  such  an  acquittal  as  is 
contemplated  in  the  rule,  and  raises  no  such  presumption  of  the  want 
of  probable  cause.    Pharie  vs.  Lambert^  228. 

4.  Whai  neceuaru  to  aiUhorize  the  action.  In  order  to  authorize  an  action 
for  malicious  prosecution,  it  must  appear :  1,  that  the  prosecution  is 
ended  ;  2,  that  there  has  been  an  acquittal  or  final  discharge  ;  3,  that 
the  charge  was  made  through  malice,  and  without  reasonable  or  pro- 
bable grounds  to  believe  it  true.  Malice  may  be  inferred  from  the 
want  of  any  reasonable  grounds  for  the  prosecution,  as  the  circum- 
stances appeared  to  the  prosecutor,  or  as  they  would  have  appeared 
by  ordinary  circumspection  and  diligence  on  his  part  at  the  time  be 
acted.    lb. 

MALICE. 

See  Homicide. 

MANDATARY. 

See  Bailee. 
MARITAL  RIGHTS. 

See  Trust.    Husband  ahd  Wife. 

MECHANIC'S   LIEN. 

1.  Repairs  upon  mortgaged  propeHy^  made  after  mortgage  regieiered,  on  the 
credit  of  mortgagor.  A  mortgagee  is  entitled  to  priority  of  payment 
over  the  lien  of  a  mechanic  for  work  done  and  materials  furnished  at 
the  request  and  on  the  credit  of  the  mortgagor,  after  notice  of  the  ex- 
istence of  the  prior  lien ;  and  the  registry  of  the  mortgage  is  sufficient 
notice  thereof.    ReH  adm'r.,  vs.  The  Bank  of  Tennueee,  ei  al.,  262. 
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MISJOINDER. 

See  Pleading. 
MORAL  OBLIGATION. 

See  Illegal  CoNTRiCT. 

MOTION. 

1.  Sheriff.  Notice  wMved  by  appearance.  In  the  remedy  by  motion,  the 
notice  is  not  the  commencement  of  the  suit,  nor  is  it  a  judicial  process, 
but  the  individual  act  of  the  party  required  by  the  statute  for  the 
benefit  of  the  party  to  be  moved  against,  that  he  may  have  an  oppor- 
tunity to  contest  the  motion.  But  if  he  should  appear  without  it  the 
only  purpose  of  the  notice  is  answered,  and  he  cannot  defeat  the  pro- 
ceeding on  the  ground  that  he  had  no  notice.  Wdikiru  vs.  Bofnn,  201. 

3.  Fwr  non^ebim  of  execution.  A  motion  made  against  an  officer  for  fail- 
ing to  return  an  execution,  cannot  be  sustained  by  showing  an  insuffi- 
cient or  false  return.    Ih, 

3.  Statute$  atsthorixing,  to  be  atrietly  puroued.  The  remedy  by  motion  is  i 
proceeding  unknown  at  common  law,  which  deprives  the  party  of  a 
jury  trial,  and  is  therefere  liable  to  great  abuse,  and  must  be  strictly 
pursued.  The  motion  is  the  commencement  of  the  suit,  and  the  record 
must  show  distinctly  the  particular  ground  upon  which  it  is  made,  and 
upon  that  the  judgment  to  be  valid  must  be  rested.  If  that  is  not 
sustained  the  motion  fails.   lb. 

1 .  Judgment  by,  agaiiut  the  prine^l  on  behalf  of  oeewibf.  It  is  a  settled  nde, 
that  the  remedy  by  motion  must  be  strictly  pursued,  and  confined  to 
the  very  cases  stated  by  the  statute  which  gives  it.  So,  on  motion  \/j 
a  surety  against  his  principal,  under  the  act  of  1809,  ch.  69,  for  tiw 
amount  of  such  judgment  as  may  have  been  rendered  against  him  u 
surety,  where  there  are  two  or  mora  principals,  all  must  be  emhrued 
in  such  motion  or  judgment.  Separate  judgments  cannot  be  rendered 
against  each  in  favor  of  the  surety  who  has  made  no  payments  on  lbs 
judgment  rendered  against  him.     Voorhies  vs.  Diekoon,  348. 

1 .  Againit  oheriffjor  faUe  return.  What  i$  a  faUe  return  in  m  legal  msm. 
Act  of  1835,  ch.  19,  §  6.  The  words  "  false  or  insufficient  return,"  as 
used  in  our  act  of  1835,  ch.  19,  ^  6,  authorising  the  proceeding  by  mo- 
tion, have  reference  alone  to  the  face  of  the  return,  and  in  the  determi- 
nation of  the  question  as  to  whether  the  return  be  false  or  insufficient 
in  the  proceeding  by  motion,  nothing  eztrinsio  of  the  return  can  be 
looked  to.  The  inquiry  is,  is  it  such  in  point  of  law.  Fuaoel  n. 
Oree^fieU,  437. 

2.  The  $tatute9  authorizing  the  remedy  by  motion  to  be  otrietly  eowOnuL 
Extrineie  evidence  of  faUity  of  return.  The  provisions  of  the  statutes 
authorising  the  summary  remedy  by  motion  against  an  officer  for  a 
false  or  insufficient  return,  are  cogent  and  rigorous,  and  they  are  not  to 
be  extended  in  their  operation  beyond  what  appeara  to  have  beni  the 
clear  intention  of  the  legislature.  So,  in  a  proceeding  by  motion  for  a 
false  return,  it  is  not  admissible  to  show  by  extrinsic  evidence,  that 
such  return  is  false  in  point  of  fact.  For  such  purpose  the  party  must 
resort  to  his  common  law  remedy  of  an  action  on  the  case.    /  6. 

See  CimonAU. 
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2.  Jufr.  A  prison«r  hu  a  right  to  a  fair  and  impartial  jvy,  nona  of 
whom  havo  prejadged  his  caw;  and  although  loose  impresaiona  or  con- 
veraationa  of  a  jurar,  if  diaclosed  hy  him,  or  others,  to  the  court,  will 
not  hare  the  effect  to  set  him  aside  as  incompetent,  yet,  if  it  be 
shown  after  conriction,  that  any  one  of  the  jurors  had,  before  the  trial, 
expressed  an  opinion  seemingly  well  grounded,  as  to  the  guilt  of  the 
prisoner,  he  is  entitled  to  a  new  trial.  So,  where  a  juror,  when  pre- 
sented and  tried  qwad  affectum,  may  be  apparently  competent ;  and 
after  conyiction  it  was  shown  that  said  juror,  before  he  was  taken  on 
said  jury,  had  been  heard  to  say  in  reference  to  the  prisoner,  '*  damn 
him,  he  ought  to  be  hung ; "  Held,  that  such  statement,  being  made  in 
the  strongest  terms  of  opinion,  conyiction  and  prejudice,  said  juror 
stood  conyicted  of  haying  prejudged  the  case,  and  the  prisoner  is  enti- 
tled to  a  new  trial.    Braktjidd  ys.  T%e  SiaU,  215. 

3.  CoinUereffidaoit$,  It  is  well  settled  that  the  affidayit  of  an  offending 
juror  cannot  be  heard  to  exculpate  himself  and  prejudice  the  prisoner; 
nor  is  it  competent  to  receiye  the  affidayits  of  other  jurors  to  the  effect 
that  the  offending  juror  was  fayorable  to  the  prisoner  on  the  trial.  The 
issue  is,  was  the  juror  competent ;  not  what  his  conduct  was  after  he 
was  taken  upon  the  jury.  If  he  was  put  to  the  prisoner  as  a  compe- 
tent juror,  when  in  fact  he  was  incompetent,  the  rights  of  the  prisoner 
were  yiolated,  and  it  is  a  legal  presumption  that  he  was  iiyuied.    lb. 

3.  BMemce.  If  in  an  action  for  damagea  for  breach  of  a  apacifio  contiaet, 
•Tidenoe  objected  to  by  the  defendant  is  permitted  to  go  to  the  jury  as 
to  damages  of  a  nature  too  remote,  uncertain  and  speoulatiye,  to  form 
a  just  and  proper  measure  of  the  reoompense  to  which  the  plaintiff  is 
entitled,  and  tiie  jury  render  a  yerdict  against  the  defendant,  a  new 
trial  wiU  be  granted.    Wkiker  ^iMsford  ya.  JBOtt  4*  JKeorv,  515. 

NOTES  WON  AT  GAMING. 
1.  /a  ike  kandf  of  oitUpue  wUh  notiee.  A  party  losing  notes  at  any  unlaw- 
ful game  may  recoyer  the  same,  or  their  yalue,  in  the  hands  of  the 
assignee  of  the  winnm*,  who  has  notice  of  the  defect  in  the  winner's 
title,  if  the  action  be  brought  within  ninety  days  ftom  the  time  of  such 
loss.    BefnervB.im,  405. 

NON-ASSUMPSIT. 
See  PlaADDTG. 

NON-RESIDENTS. 

See  Aonoir. 
NOTICE. 

See  Down.    GuAaAnrr.    Motion.    AssiaymKr 

NUNCUPATION. 
SeeWiu. 

OATH. 

See  SHaBirr. 

ORDER  PRO  CONFESSO. 
SeeDowxa. 
49 
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PAYMENT. 

1.  Aee^tance  by  credUar  of  ahUlor  note  of  a  third peroon  in  jMiymcnt.  Proof 
of  the  aceeptanee  by  the  creditor,  of  a  promissory  note  or  bill  of  a 
third  person,  if  it  appear  to  be  the  roluntarj  act  and  choice  of  the 
creditor,  and  not  a  measure  forced  npon  him  byneeeasity  when  nothing 
else  could  be  obtained,  will  support  the  defense  of  payment.  Ufdon 
Bank  of  Tenneotee  vs.  Smioer,  501. 

2.  Same.  CerUfieate  of  depotit  Where  a  creditor  having  the  option  of 
taking  cash  elects  to  take  a  bill,  which  is  dishonored,  the  original 
debtor  is  thereby  discharged.  So,  where  an  agent  having  a  note  to 
collect  voluntarily  receives  from  the  debtor,  without  his  guaranty  or 
assignment,  a  certiUcate  of  deposit  in  payment  thereof,  which  was 
good  and  available  at  the  time,  and  said  certificate  is  afterwards  pro- 
tested for  non-payment,  the  amount  of  said  certificate  cannot  be  recov- 
ered from  said  debtor.    lb, 

3.  Same,  Evidence,  When  a  creditor  takes  notes  from  his  debtor  in  pay- 
ment of  the  debt,  and  omits  ix)  require  his  endorsement  thereon,  such 
omission  is  prima  facie  evidence  of  an  agreement  to  take  the  notes  at 
his  own  risk.  And  whether  a  security  was  accepted  io  satisfaction  of 
the  original  claim,  is  a  question  of  fact  for  the  jury.    lb. 

PARTNERSHIP. 

4.  Evidence,  Interett,  Although  a  partner  in  an  action  against  the  firm, 
may  be  examined  to  prove  the  justice  of  a  debt,  after  the  partnership 
is  proved  aUunde,  yet  he  cannot  be  heard  on  a  question  of  the  ezistenoe 
of  the  partnership,  for,  by  establishing  the  partnership  in  favor  of  the 
plaintiff,  he  onerates  his  co  partner  with  the  debt,  and  eionerates  him- 
self to  that  extent,  as  he  would  be  only  liable  over  to  his  cop  vtaer  as 
between  themselves,  for  one  half.  Vanzandt  vs.  Kaf  et  al.,  S  Humph., 
112.     yancey  vs.  Jfairiott,  Fm6y  4*  G>.,  28. 

1 .  One  partner  uein^  firm*$  name  in  a  contract  vntkout  the  ocope  of  th^part- 
nerokip  buoineeo.  Evidence  of  aooent.  Where  a  partner  uses  the  name 
of  the  firm  in  a*  transaction  without  the  limits  of  the  partoerahip  busi- 
ness, the  fact  that  the  other  partner  remains  silent,  or  fails  to  dissent 
from  the  contract,  while  it  would  be  a  circumstance  proper  to  go  to  the 
jury,  tending  to  prove  assent,  previous  or  subsequent,  yet  it  would  not 
be  conclusive  as  fixing  his  liability  as  a  matter  of  law.  Fer^moon  vs. 
Sh^herd  if  Gordon,  2S4. 

PERSONAL  SERVICE. 
See  CoNTaACT. 

PLEADING. 

2.  Abatement,  After  plea  in  bar.  When  am  action  is  instituted  in  aeotinty 
where  one  of  several  defendants  resides,  and  counterparts  issued  to 
other  counties  and  served  upon  other  defendants  resident  therein,  and 
before  trial  a  nolle  prosequi  is  entered  as  to  the  original  defendant,  it  is 
matter  in  abatement,  and  may  be  taken  advantage  of  after  a  plea  in 
bar,  by  plea  m  abatement,  but  not  by  motion  to  dismiss.  Yaneef  vs. 
Marrijtt,  Frisby  ^  Co.,  28. 
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3.  Same,  After  a  plea  in  bar  the  defendant  cannot  in  general  plead  in 
abatement,  but  it  is  otherwise  when  the  matter  in  abatement  arises  after 
the  plea  in  bar.    lb, 

3.  Suit  for  freedom.  Demurrer.  Where  a  suit  was  institated  in  this 
State,  by  a  man  of  color,  to  recover  his  freedom,  against  parties  who 
claimed  him  as  a  fugitive  slave  from  another  State,  and  the  defendants, 
after  issne  joined  on  the  plea  of  not  guilty,  plead  specially  that  the 
plaintiff  had  been  taken  by  them  prior  to  the  institution  of  his  suit  in 
a  proceeding  regular  in  form,  under  the  act  of  Congress  of  1793,  before 
a  judge  of  the  United  States  Court,  by  whom  they  had  been  adjudged 
entitled  to  the  possession  of  said  plaintiff  as  a  fugitive  slave,  and  that 
they  had  received  from  said  judge  a  cextiiicate  to  that  effect,  as  required 
under  said  act  of  Congress ;  to  which  plea  the  plaintiff  replied  that 
such  proceeding  was  ex  parte  and  in  fraud  of  his  rights ;  Held,  that 
said  plea  goes  to  the  entire  cause  of  action  alleged  in  the  declaration, 
and  being  valid,  is  a  bar  to  the  action,  and  the  replication  was  demur- 
rable ;  and  upon  a  demurrer  to  such  replication  final  judgment  in  favor 
of  defendant  was  proper.    Sidney,  a  man  of  color,  vs.  WUte,  91. 

4.  Joinder  by  plaintiffs  in  action  of  covenant.  When  a  covenant  to  indem* 
nify  against  the  payment  of  a  debt,  is  made  to  two  or  more  persons 
jointly,  all  must  join  in  an  action  upon  it,  and  the  failure  to  join  would 
defeat  the  action,  although  they  may  have  severally  paid  the  debt,  and 
out  of  their  separate  funds  in  equal  or  unequal  proportions.  McNairy 
vs.  Thompton,  et  al.,  142. 

1.  ^on-assumpnt.  While  it  is  true  that  upon  a  pica  of  non-assumpsit 
not  verified  by  affidavit,  the  maker  of  a  note  cannot  deny  the  execu- 
tion, nor  the  endorser  his  endorsement  thereof;  yet  upon  such  plea 
without  oath,  either  is  at  liberty  to  urge  if  the  fact  be  so,  that  from 
the  plaintiff's  own  showing  upon  the  face  of  the  declaration,  he  has 
no  legal  interest  in  the  note,  and  consequently  can  maintain  no  suit 
thereon.    Eakin  ds  Co,  vs.  Burger  et  al.,  417. 

2.  Misjoinder  of  parties.  Statute  of  jeofails  o/ 1862,  eh,  152.  The 
Act  of  1862,  ch.  152,  authorizing  amendments  in  pleading,  and  the 
striking  out  and  supplying  parties  to  an  action  does  not  extend  to 
cases  where  suit  is  brought  against  the  maker  and  endorsers  of  a  ne- 
gotiable instrument  in  the  name  of  the  holder  to  whom  the  legal  title 
has  not  passed.    Ih, 

X  Same,  Same.  Where  the  holder  of  a  negotiable  note  to  whom  the 
same  had  been  transferred  by  the  payee  without  endorsement,  but 
with  the  guaranty  of  said  payee  written  upon  a  separate  piece  of  pa- 
per, brought  an  action  of  assumpsit  in  his  own  name  against  the  ma- 
ker, endorser,  and  guarantor,  and  in  one  count  of  his  declaration  set 
forth  the  guaranty  and  the  precise  liability  of  the  guarantor  :  Held^ 
that  though  he  could  not  recover  in  said  action  against  the  maker  and 
endorser,  for  want  of  legal  title,  yet  by  virtue  of  the  act  of  1852,  ch. 
152,  he  may  recover  in  said  action  against  said  guarantor.    lb. 

1 .  Failure  of  consideration.  In  an  action  by  the  payee  of  a  bill  single 
against  the  maker,  given  for  the  purchase  money  of  a  slave  bought  by 
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the  latter  of  the  fomer  witii  warraDty  of  soand&esBi  it  is  a  good  de- 
fense in  bar  of  the  plaintiif'a  action  to  plead  that  a  fraud  was  prtc- 
ticed  b7  the  plaintiff  upon  the  defendant  in  the  sale  of  said  slaye,  and 
that  the  same,  at  the  time  of  said  sale,  was  utterly  worthless  and  of 
40  value ;  and  if  the  defendant  make  good  his  plea  by  proof;  the  plain- 
tiff cannot  recover.  Act  of  1850,  oh.  60,  §  L  lYankiin  ts.  Ezell^ 
497. 

PRACTICE. 

1.  Appeal  and  writ  of  error.  Chancery,  Act  of  1836,  cA.  3,  §  17.  It 
is  the  settled  law  of  this  State,  that  no  appeal  or  writ  of  error  lies 
from  any  interlocutory  decree,  except  in  the  single  case  provided  lor 
in  §  17  of  the  act  of  1835,  ch.  3,  by  which  the  court  of  chancery  has 
discretion  to  allow  an  appeal  after  an  account  is  ordered  and  befi»e 
the  same  is  talcen,  where  by  such  decree  the  principles  involved  la 
the  case  are  determined.  The  right  to  appeal  or  to  pi*OBecute  a  writ 
of  error,  in  all  other  oases,  depends  upon  the  finality  of  the  decree. 
So,  where  by  a  decree,  the  rights  of  all  the  parties  litigant  but  one, 
were  definitely  settled,  but  no  disposition  made  of  the  costs ;  and  an 
account  ordered  as  to  the  party  excepted,  with  the  sulject  matter  of 
which  account  the  other  parties  had  no  connection :  Htldj  that  this 
was  no  such  final  determination  of  the  cause,  as  would  authorise  its 
removal  by  writ  of  error  to  the  supreme  court  Delap  et  aL  vs.  Hwa- 
ter  et  al.,  101. 

2.  A$  to  depontions.  It  is  a  settled  rule  of  practice  in  the  oonitB  of 
Tennessee,  that  any  judicial  functionary  competent  to  administer  an 
oath  in  other  States,  is  legally  competent  to  take  depositionB,  and  that 
his  statement  in  the  caption  or  certificate  that  he  sustains  such  offlce 
or  character,  is  evidence  prima  facie  of  that  fiaet  Boeder  vs.  Bia»- 
Hngs,  287. 

4.  I%e  remedy  by  eertiorwri.  In  oases  where  no  appeal  or  writ  of  enor 
is  given  by  statute,  the  writ  of  eerfwrari  baa  been  adopted  in  oar 
praotioe  as  the  almost  universal  method  by  which  the  eireoit  coort, 
as  a  court  of  general  jurisdiction,  exerotses  control  over  all  inferior 
jurisdictions,  however  oonstitiited,  and  whatever  their  course  of  pro- 
oeeding.  Cooper  vs.  Summere,  453. 
See  Costs  in  Civil  Cisis.    CniSfCBRT. 

PRB8UHPTI0N  OF  DEATH. 

4.  J(fter  seven  yeara^  absence.  The  rule  as  to  the  presumption  of  tbe 
death  of  a  person  after  seven  years'  absence,  is,  that  such  presumption 
of  law  does  not  attach  unless  it  appear  that  such  person  has  been  ab- 
sent from  his  domlcil,  or  his  last  place  of  residence,  without  intelli- 
gence concerning  him  for  the  period  of  seven  years.  A  jury,  hov- 
ever,  may  find  the  fact  of  death  if  the  circumstances  concur*  ih>m  the 
lapse  of  a  shorter  period  than  seven  years.    Puckett  vs.  I%e  State,  35€. 

PRESUMPTION. 

See  Gift.    Dbuvbbt  of  Dskd. 
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PRIVATE  WAY. 

1.  County  Court  Constitutional  law.  The  coanty  coart  hag  no  power 
to  compel  a  private  person  at  whose  instance  a  private  way  is  opened 
through  the  lands  of  another,  to  pay  damages  for  such  private  way. 
The  consent  of  the  parties  cannot  confer  with  such  jurisdiction.  The 
right  of  a  private  way  can  only  exist  by  prescription  or  convention 
between  the  parties,  and  not  by  judicial  compulsion.  The  act  of 
1811,  ch.  60,  which  authorizes  tbe  construction  of  private  ways,  upon 
the  petition  of  any  person  whose  lands  may  be  surrounded  by  the 
lands  of  anotherj  upon  petitioner's  paying  damages,  is  repugnant  to 
the  constitution,  as  violative  of  private  right.  Vide  Con.,  art.  1,  §  8, 
et  2  Yerg.,  554-560.    Mice  vs.  -ff//ey,  assignee  of  Thos.  Calloway,  51. 

POWER  OP  APPOINTMENT. 

2.  How  exereiBed  to  be  valid.  A  power  of  appointment  must  be  exer- 
cised in  good  faith  for  the  benefit  of  those  who  are  intended  beneficia- 
ries under  it.  If  it  appear  that  it  has  been  exercised  coUusively,  and 
for  the  benefit  of  the  party  exercimng  it,  such  exercise  is  a  fhradnpoa 
the  power  and  cannot  be  maintained.  Thus,  where  a  father  has  a 
power  of  appointment  to  either  of  his  children  he  might  choose,  and 
being  required  to  give  bail  for  his  appearance  at  court  to  answer  a 
criminal  charge,  conveyed  the  estate  to  one  of  his  sons  in  order  to 
render  said  son  a  good  and  suQlcient  surety  on  his  bail  bond,  who  was 
to  re-convey  at  the  end  of  the  prosecution,  and  the  fother  afterwards 
sold  the  land,  the  son  executing  a  deed  to  the  purchaser,  but  receiving 
no  part  of  the  consideration  therefor,  such  exercise  of  the  power  being 
for  the  father's  own  benefit,  was  therefore  void.  Bos  tick  et  al.  vs. 
^in/(inetal.,525. 

PROBABLE  CAUSE. 

See  Malicious  Prosbcution. 

PROCESS. 

2.  Sheriff.  When  an  execution  issued  by  a  court  having  jorigdiction  of 
the  sulject,  is  regular  and  valid  upon  its  face,  tbe  simple  duty  of  the 
oiBcer  into  whose  hands  it  is  placed,  is  to  execute  the  writ,  as  by  it  he 
is  commanded ;  he  is  neither  bound  or  permitted  to  enquire  after  the 
judgment,  for  his  oiBoe  In  this  respect  is  ministerial  only.  Mason  vs. 
Vanee,  178. 

PROMISE. 

See  Illegal  Contract. 
POSSESSION. 

See  Ejsotuent.    Tenarts  in  CouMOir.    Trespass. 

PROPERTY. 

1.  In  product  of  mechanic's  labor.  Accession.  Lien.  Where  the  ma- 
terials of  A  and  B  are  united  by  the  labor  of  B,  who  furnished  the 
princip8.1  materials,  the  property  of  the  joint  product  is  in  the  latter 
by  right  of  accession,  the  materials  of  the  former  being  considered  as 
only  accessory ;  but  where  A  furnished  the  principal  materials  and  B 
does  the  work,  furnishing  a  part  of  the  materials  of  little  value,  the 
property  in  the  product  Is  vested  in  A,  subject  to  B's  right  to  com- 
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pensation  for  the  making  and  for  such  materials  as  he  furnished;  for 
which  he  has  a  lien,  and  may  retain  possession  until  payment  is  made 
or  tendered.  Dunn  vs.  Oneal,  106. 
2.  Same.  Where  title  claimed  by  converting  materials^  and  becoming 
liable  for  value.  One  cannot  convert  to  his  own  use  the  materials  of 
another  by  changing  its  form  and  acquire  title  thereto  on  the  ground 
that  he  is  liable  for  their  value.  He  can  acquire  no  title  by  a  wrong- 
ful act  unless  the  owner  see  proper  to  abandon  his  property  or  accept 
a  satisfaction  in  value.  Whatever  alteration  of  form  any  property 
has  undergone  the  owner  may  seize  it  in  its  new  shape,  if  he  can 
prove  the  identity  ot  the  original  materials.    lb. 

PURCHASER. 

See  Ejectment.    Caveat  Emptor. 

QUANTUM  MERUIT. 
See  Action. 

RAILROAD  CO. 

See  Carrier.    Right  of  Wat. 

RECOUPMENT. 

See  Contract. 
RECORD. 

See  Limitations. 

REDEMPTION. 

See  Limitations.    Tenants  in  Common*.  « 

REMAINDER. 

1.  When  vested.  Life  estate  settled  upon  trustee  with  directions  to 
convey  remainder  at  the  falling  in  of  the  life  estate.  Where  adonor 
by  deed,  conveyed  certain  slaves  to  a  trustee  to  the  use  and  benefit  of 
said  donor's  daughter  during  hor  life,  and  at  her  death  to  be  conveyed 
to  the  children  of  said  daughter,  such  trust  estate  continues  no  longer 
than  is  required  by  the  purposes  of  the  trust,  and  the  legal  effect  of 
the  deed  is,  to  convey  a  vested  remainder  to  the  children,  to  take 
effect  in  possession  at  the  death  of  the  mother;  on  the  happening  of 
which  event,  they  instantly  became  invested  by  operation  of  law  with 
a  legal  estate  and  interest  in  the  slaves.    Aikin  et  aL  vs.  Smith,  304. 

2.  Same.  When  a  conveyance  of  remainder  by  trustee  may  be  pre- 
sumed. Where  the  legal  title  has  been  vested  in  a  trustee  either  in 
fee  or  for  a  limited  term  of  years,  a  conveyance  or  surrender  of  the 
legal  estate  by  the  trustee,  may,  in  some  cases  be  presumed,  and  this 
presumption  will  be  made  equally  in  the  case  ot  a  deed  or  will — ^a^ 
where  it  is  the  duty  of  a  trustee  to  convey  —  where  there  is  sufficient 
reason  for  the  presumption,  and  where  the  object  and  effect  of  the  pre- 
sumption is  to  support  a  just  title.    lb. 

3.  Same,  Same.  Illustration  of  the  rule.  Limitation,  Where  there 
is  an  express  direction  or  provision  in  the  trust  instrument  for  a  con- 
veyance of  the  legal  estate  by  the  trustee,  at  a  certain  specified  pe- 
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riod,  the  duty  being  more  cogent,  the  presumption  of  conveyance  will 
the  more  readily  arise.  Thus,  where  a  trust  estate  in  slaves  was  cre- 
ated in  1828,  for  the  ose  and  benefit  of  a  tenant  for  life,  In  possession ; 
remainder  to  be  conveyed  by  said  trustee  to  the  children  of  said 
tenant  for  life,  at  the  termination  of  said  life  estate;  and  the  life  es- 
tate ends  in  1841,  the  children  being  all  then  minors,  and  the  trustee 
dying  in  1850,  a  bill  is  filed  by  the  children  in  1852,  ( some  of  whom 
were  still  under  disability,)  to  recover  said  slaves,  who  had  been  sold 
by  the  tenant  for  life  in  1833,  to  the  defendant,  who  had  notice  of 
their  claim,  and  who  had  held  the  slaves  as  his  own  ever  since;  a  pre- 
sumption arises  in  such  case  that  the  trustee  surrendered  the  legal  es- 
tate at  the  proper  time,  and  the  purchaser  cannot  protect  himself  un- 
der the  statute  of  limitations  by  reason  of  the  trustees'  failure  to  sue 
within  three  years  after  the  falling  in  of  the  life  estate.  [As  to  the 
statute  of  limitations,  Cajwthbrs,  J.,  dissented.^,    lb, 

2.  In  ehattelj  dependent  an  life  estate.  Reserved  by  deed.  Rule  at 
common  law.  By  the  rule  at  common  law,  a  reservation  in  remainder 
ef  a  chattel  dependent  on  a  life  estate  was  admitted  with  much  doubt 
and  difficulty,  even  when  created  by  deed  or  will,  and  this  doctrine,  it 
seems,  has  never  been  extended  so  as  to  embrace  the  case  of  a  parol 
remainder.  There  Is  no  difference  on  principle  between  the  cases  of 
a  parol  gift  and  a  parol  reservation  of  a  remainder  in  a  chattel;  in 
neither  case  does  possession  follow  the  subject  matter  disposed  of,  and 
they  are  alike  subject  to  the  objection  of  a  di^'unction  of  the  posses- 
sion from  the  property,  without  written  evidence  fixing  the  title. 
Hallum  vs.  Yourie,  369. 
See  Will. 

REMEDY. 

See  Specific  Pbbpormance. 

REPLEVIN. 

1.  Estoppel,  Defendant  claiming  by  exchange  or  purchase  from  the 
vendor  of  the  plaintiff.  The  distinct  and  peculiar  object  of  the  ac- 
tion of  replevin,  is  to  recover  in  specie  some  personal  chattel  which 
has  been  taken  and  detained  from  the  owner's  possession,  with  dam- 
ages for  the  detention.  The  plaintiff  must  prove  either  a  general  or 
special  property  in  himself,  and  will  be  defeated  if  the  proof  shows 
the  right  of  property  and  possession  to  be  in  a  stranger.  So  where 
the  plaintiff  and  defendant  both  claim  under  the  same  person,  the 
plaintiff  by  purchase  and  the  defendant  by  exchange,  the  defendant  is 
not  estopped  by  his  relation  to  the  party  under  whom  both  claim,  to 
show  that  the  title  was  not  in  said  party  but  in  a  stranger,  and  if  ho 
succeeds  in  so  doing,  the  plaintiff  must  be  defeated.  McFerrin  et  al. 
vs.  Perry,  314. 

1.  When  the  aotion  does  not  lie.  The  action  of  replevin  cannot  be 
maintained  by  a  party  for  his  goods  taken  by  an  officer  under  process 
of  law,  where  such  party  is  defendant  in  the  process.    It  can  only  be 
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maintaiaed  by  a  stranger  to  saeh  process.    Vide  Shuddan  tb.  Knotty 
2  Swan,  358.    Dearmon  vs.  Blackburn,  390. 
See  EviDBNCB, 

RES  JUDICATA. 
3.  Where  a  sait  is  broaght  by  an  assignee  of  a  note  against  tbe  makers, 
who  recover  judgment  against  the  assignee  on  the  merits,  upon  a  can^e 
of  defense  that  existed  against  the  note  before  the  assignment,  and  t4ie 
assignor  was  notified  of  the  defense  so  as  to  enable  him  to  litigate  the 
matter  with  the  defendants,  the  assignor  cannot,  afterwards,  by  eras- 
ing the  assignment,  maintain  a  suit  against  the  same  parties  on  the 
note.  In  such  case,  the  assignee  succeeded  to  the  interest  in  tbe 
assignor,  and  held  in  privity  with  him.     Tyret  vs.  Magness,  276. 

1.  Chancery.  Where  a  bill  i$  filed  to  enjsin  the  collection  of  a  jvbdf^- 
ment  at  law  on  the  ground  of  usury,  where  the  complainant  had 
made  his  defense  at  law.  Act  of  1850,  ch,  53.  Since  the  passage  of 
the  act  of  1850,  ch.  53,  authorizing  diseoyeries  in  a  court  of  law,  a 
defendant  sued  to  judgment  in  an  action  at  law  upon  a  contract  which 
he  alleges  to  be  usurious,  who  has  had  the  benefit  of  such  defense  in  a 
court  of  law,  can  have  no  relief  in  a  court  of  equity.  By  such  pro- 
ceeding at  law  the  matter  has  become  res  judicata,  and  the  eoort  of 
chancery  has  no  jurisdiction.    Bumpass  vs.  Reams,  595. 

EBTROSPBCTIVB  LAW 

See  Statute. 

RIGHT  OF  WAY. 
See  HiQHWAT. 

SALE. 

See  Insurance. 

SCIRE  FACIAS. 

See  ExEcuTOE. 

SECURITY  AND  ENDORSER. 
1.  Act  of  1843,  ch.  32.  A  security  or  endorser,  cannot  avail  himself  of 
the  provisions  of  the  act  of  1843,  ch.  32,  unless  the  fact  of  his  being 
such  security  or  endorser,  appears  upon  the  face  of  the  judgment  and 
execution  against  hira.  If  the  provisions  of  said  act  are  not  complied 
with  in  this  respect,  all  the  defendants  in  an  execution  are  to  be  treated 
as  principals.    Tide  11  Humph.,  445.     Grissom  vs.  Moore,  361. 

SETT-OFF. 
1.  Mutuality  of  demands.  Jurisdiction,  The  jurisdiction  of  the  courts 
in  cases  of  sett-ofl',  depends  upon  the  existence  of  mutual,  adverse  and 
actual  demands,  between  the  plaintifi*  and  defendant  1.  They  mujii 
be  mutual,  t.  e.,  for  a  sum  certain,  and  of  the  same  grade  and  nature. 
2.  They  must  be  actual,  subsisting  debt,  i.  e.,  there  must  be  legal  debts 
on  both  sides,  found  by  the  jury  or  justice,  to  be  due  at  the  time  the 
judgment  on  the  sett-off  is  rendered.  So,  when  the  claim  of  the  plain- 
tiff is  wholly  disallowed,  the  court  or  justice  has  no  jurisdletion  to 
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render  judgment  in  behalf  of  the  defendant  for  the  amount  olaimed 
as  sett-oif.    Eddington  vs.  Pickle,  122. 

2.  Justice  of  the  peace,  Act  of  1815,  eh.  63.  Construetion,  The  act 
of  1815,  ch.  53,  which  provides  that  it  shall  be  lawful,  when  a  suit  18 
brought  before  a  justice  of  the  peace,  and  the  defendant  shall  plead  a 
sett-off,  and  on  a  fair  examination  of  their  accounts  it  ehall  appear 
that  there  is  a  balance  due  the  defendant,  to  enter  up  judgment  against 
the  plaintiff  for  said  fta/anee  due  on  the  examination  of  conflicting? 
accounts.  The  intention  is,  that  when  there  are  mutual  demands,  and 
the  defendant's  is  the  greater  of  the  two,  he  shall  not  be  forced  to  a 
cross  action  to  recover  such  balance,  but  in  that  action  he  shall  so  far 
be  regarded  as  plaintiff  as  to  obtain  a  judgment  for  the  amount  so 
found  to  be  due  him,  affcer  the  judgment  of  the  plaintiff  is  extin- 
guished.   Ih, 

SHERIFF'S  RETURN. 

3.  Parol  poof  to  contradict.  After  an  official  return  has  become  the 
foundation  of  a  title  acquired  under  a  levy  and  sale,  it  is  not  compe- 
tent to  admit  parol  proof  of  the  officer  to  contradict  his  return,  either 
to  impeach  or  sustain  the  validity  of  a  purchaser's  title.  Pratt  vs. 
Phillips,  643. 

SHERIFF'S  DEED. 
See  Eject]|£nt. 

SHERIFF'S  SALK 

See  Limitations. 

SHERIFF. 

1.  Deputy  can  administer  oaths  where  sheriff  authorized  by  late  to  do 
so.  Where,  by  law,  the  sheriff,  in  the  execution  of  a  writ  of  ad  qwd 
damnum,  is  authorized  to  empannel  and  swear  a  jury,  such  acts  being 
ministerial  merely,  may  be  performed  by  a  deputy.  Stevens  et  al.  vs. 
The  Duck  River  J\ravigation  Co.,  237. 

SLAVE. 

1.  diction  on  a  warranty  of  soundness.  Measure  of  damages.  In  an 
action  upon  a  contract  of  warranty  of  soundness  of  a  slave,  the  rule 
is,  that  the  damages  consist  of  the  difference  between  the  value  of  the 
property  at  the  time  and  place  of  sale,  if  sound,  and  its  value  in  its 
unsound  state.  To  this  may  be  added  the  expenses  of  keeping,  nurs- 
ing and  medical  attention,  if  it  be  shown  that  the  vendee  offered  to 
restore  the  property  before  the  expenses  were  incurred.  If  he  fail  to 
do  this,  he  can  only  recover  in  a  suit  upon  the  contract,  accirding  to 
the  foregoing  rule.    McGavock  vs.  Wood  et  al.,   181. 

2.  Same.  Same.  Where  a  slave  is  sold  and  purchased  to  be  taken  south 
or  elsewhere,  for  sale  or  service,  and  after  said  journey  an  action  is 
brought  by  the  vendee  against  the  vendor,  upon  his  warranty  ot  sound- 
ness, there  is  no  rule  which  authorizes  the  plaintiff  to  recover  in  said 
action,  the  expenses  of  said  slave  in  making  said  trip.    lb. 

1.  Cfift  of  life  estate,  reserving  part  by  remainder.  Act  of  1831,  ch. 
90.    A  valid  estate  in  remainder  in  a  slave  could  not  be  reserved  in 
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parol  by  the  donor  of  the  life  estate,  even  before  the  passage  of  the 
act  of  1831,  ch.  90.  Such  an  estate  being  invalid  the  whole  interest 
would  pass  hj  the  gifk  to  the  donee.    Hallum  vs.  Yourie,  369. 

SLANDER. 

1.  Evidence.  Opinions  of  witnesses.  In  an  action  of  slander,  where 
the  declaration  by  proper  averments,  states  the  existence  of  certain 
extrinsic  matter  to  explain  the  meaning  and  application  of  the  words 
spoken,  and  show  their  defamatory  character,  such  averments  being 
substantive  allegations  of  fact,  must  be  proved  ;  and  in  such  case  it  is 
competent  when  the  words  are  proven,  to  admit  as  evidence  to  the 
jury  the  understanding  of  witnesses  familiar  with  such  extrinsic  fSwts, 
in  whose  presence  the  words  are  uttered,  as  to  their  application.  Vide 
1  Starkie  on  Slander,  44.     2  76.,  320,       Tompkins  vs.  Wisener,  458. 

2.  Same.  Mere  inference  of  witnesses  as  to  application  of  words.  The 
mere  general  opinion  of  a  witness  derived  from  reading  a  libel,  or 
hearing  the  words  spoken,  unaided  by  any  circumstance  within  hb 
knowledge,  or  accompanying  the  act,  is  not  competent  evidence.  Bat 
his  understanding  as  to  the  meaning  of  the  words,  and  their  applica- 
tion to  the  plaintiff  when  founded  on  facts  previously  known  to  hun, 
and  detailed  by  him  as  the  foundation  of  such  understanding,  is  not 
subject  to  such  exception',  and  is  competent  to  go  to  the  jury,  who  may 
adopt  or  reject  it  as  in  their  judgment  it  is  well  or  ill-founded.    Ih. 

3.  Same.  Illustration  of  the  rule.  In  actions  of  slander,  it  is  the  sense 
and  application  of  the  words  spoken,  as  understood  by  the  hearers. 
which  caused  the  damage,  and  constitutes  the  very  gist  of  the  action. 
So,  where  the  words  spoken  were,  "  there  goes  the  grocery  keeper 
who  stole  my  money,"  and  the  witness  saw  no  one  passing  at  the 
moment  except  the  plaintiff,  and  was  aware  (as  he  stated  )  of  a  diffi 
culty  which  some  time  before  occurred  between  the  plaintiff  and  defend- 
ant, in  which  the  plaintiff,  who  had  kept  grocery  for  the  defendant, 
was  charged  by  him  with  embezzling  his  money,  it  was  competent  to 
allow  said  witness  to  state  his  opinion  as  to  the  application  of  tiie 
words.    lb. 


4.  Same.  Imputation  of  crime  by  inuendo.  It  is  not  absolutely  i 
tial  in  order  to  ground  an  action  of  slander,  that  the  defamatory  words 
should  carry  on  their  face  an  open  and  direct  imputation  of  crime, 
as  the  nature  of  the  imputation  may,  flrom  extrinsic  matter,  be  per- 
fectly well  understood  by  the  hearers  acquainted  with  the  persons  and 
circumstances.    lb. 

SPECIFIC  PERFORMANCE. 
2.  Breach  of  contract.  Remedy.  It  being  a  higher  and  more  perfi^ct 
remedy  than  the  damages  which  a  court  of  law  may  award  for  the 
breach,  it  is  a  matter  of  course,  that  a  court  of  equity  will  decree  a 
specific  performance  of  a  contract  for  the  sale  of  real  property,  in  the 
absence  of  any  valid  objection.  As  when  the  contract  is  in  torihftg, 
signed  by  the  party  to  be  charged,  for  an  adequate  consideration,  cer- 
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tain  in  its  terms,  fair  in  all  its  parts,  and  capable  of  being  performed. 
Blair  and  Gillenwaterf  adm'rs,  ys.  Snodgrats  and  Lyon,  et  als.,  1. 
See  Contract. 

SPECIAL  ADMINISTRATION. 

1.  Power  of  the  county  courts  to  appoint.  The  county  courts  of  this 
State  may  grant  letters  of  limited  administration  upon  the  estates  of 
deceased  persons.  This  power  existed  under  the  act  of  1794,  ch.  1,  § 
47,  and  is  clearly  created  and  defined  as  to  the  estates  of  non-resident 
decedents,  by  the  acts  of  1842,  ch.  69  and  165.  But  such  special  admin- 
istration does  not  prevent  a  grant  of  the  general  admlnstration  in  a 
proper  cascj  to  a  different  person  ;  and  the  two  administrations  may 
well  subsist  together.    Jordan  vs.  Polk,,  430. 

2.  Rights  of  next  of  kin  and  creditors.  A  limited  administration,  as 
contemplated  by  the  laws  of  this  State,  is  not  within  the  letter  or 
spirit  of  the  law  prescribing  to  whom  the  general  administration  shall 
be  granted.  The  next  of  kin,  or  creditors,  cannot  claim  a  right  to 
special  administration,  if  occupying  an  antagonistic  relation  to  those 
who  represent  the  deceased.  So,  where  the  deceased,  a  non-remdent, 
had  no  estate  within  the  limits  of  this  State,  except  the  subject  of  a 
suit  which  he  was  prosecuting  at  the  time  of  his  death,  against  his 
brother,  it  was  no  error  in  the  county  court  to  refuse  the  general  or 
special  administration  to  such  brother,  and  confer  the  special  admin- 
istration upon  an  indifferent  person.    lb, 

STATE  COMITY. 
1.  It  is  due  to  that  comity  which  should  be  fostered  among  the  several 
States  of  this  Union,  that  the  citizens  of  all  should  be  free  and  unmo- 
lested in  vindicating  their  rights  in  the  courts  of  this  State.  Such  has 
always  been  the  policy  of  our  legislation,  and  the  spirit  of  judicial 
decision ;  and  our  courts  will  construe  no  statute,  so  as  to  place  it  in 
conflict  w^ith  this  principle,  unless  constrained  to  do  so,  by  its  express 
provisions,  or  by  some  rule  of  obvious  and  necessary  policy,  or  fixed 
principle  of  International  law.    Idsnbee  vs.  HoU^  42. 

STOCKHOLDER. 

See  Corporation. 

STATUTE. 
1.  Retrospective  law,  A  retrospective  law,  in  the  proper  sense  of  the  con- 
stitution, is  a  law  impairing  the  obligation  of  contracts  or  disturbing 
vested  rights ;  and  this  doctrine  is  understood  to  have  no  application 
to  laws  which  merely  regulate  the  remedy  or  mode  of  procedure,  as 
contradistinguished  from  the  right,    Oardenhire  vs.  McCombs,  et  al.,  83. 

See  AlCENDMKNT. 

STATUTE  OF  FRAUDS. 

3.  The  form  of  the  inttrumeni.  The  form  of  an  instrument  purporting  to 
be  a  contract  for  the  sale  of  real  estate,  is  not  material,  the  statute  of 
IVands  merely  requiring  tbat  the  contract  or  some  memorandum  or  note 
thereof,  shall  be  in  writing.  Nor  is  it  essential  to  its  validity,  that  the 
whole  should  be  comprised  in  a  single  document.    If  it  can  be  clearly 
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and  plainly  defined  firom  any  writings  of  the  party,  or  even  from  his 
correspondence,  it  will  saifice.  But  when  several  papers  are  relied 
upon  as  written  evidence  of  a  contract  for  the  sale  of  land,  these 
papers  must  contain  intrinsic  proof  that  they  relate  to  the  same  con- 
tract ;  for,  if  the  court  cannot  ascertain  the  terms  of  the  same  from 
aanu  other  toriting  to  which  it  refers^  with  reasonable  certainty,  the  writ- 
ing does  not  take  the  case  out  of  the  statute.  Blair  it  GtUtmoaUr^ 
ad'mrs,  vs.  Snodgran  dt  Lyon  et  als.,   1. 

STATUTES,  cited  and  construed. 


1821,  ch.    22. 

Action  in  forma  pauperis— non-resldenta, 

page  50 

1820,  ch.    11. 

Same, 

ib. 

1840,  ch.  169. 

Same, 

ib. 

183d,  ch.     3. 

Appeal, 

103 

1844,  ch.   99,  § 

1.  Same, 

453 

1836,  ch.  317. 

Same, 

611 

1844,  ch.    99. 

Same, 

ib. 

1827,  ch.    61. 

Administrator, 

365 

1789,  ch.    23,  § 

4.  Same, 

470 

1862,  ch.  117. 

County  subscription  to  Railroad  stock. 

637 

1820,  ch.    26,  §  3.  Counterpart  of  writ— practice  regulated, 

40 

1811,  ch.    91. 

Costs, 

85 

1852,  ch.    — 

Same, 

ib. 

1794,  ch.     1. 

Same, 

ib. 

1862,  ch.  161. 

Depositions, 

288 

1794,  ch.     1,  §  30.  Same, 

289 

1846,  ch.  209. 

Same, 

289 

1850,  ch.    63. 

Discovery, 

595 

1842,  oh.  191. 

Emancipation, 

197 

1849,  ch.  107. 

Same, 

ib. 

1881,  ch.  102. 

Same, 

ib. 

1853,  ch.   60. 

Same, 

577 

1831.  ch.  102. 

Same, 

683 

1849,  ch.    — 

Same, 

ib. 

1829,  ch.    43. 

Escheats, 

358 

1797,  ch.    41. 

Estates  of  idiots  and  lunatics, 

453 

1852,  ch.  163. 

Same, 

ib. 

1844,  cli.    31,  § 

1.  Illegal  voting, 

67 

1817,  ch.    — 

Incorporation, 

713 

1833,  ch.    30. 

Insolvent  estates, 

353 

1851,  ch.    — 

Same, 

ib. 

1852,  ch.    — 

Jeofails, 

114 

1852,  ch.  151,  § 

7.  Same, 

136 

ib. 

Same, 

424 

1819,  ch.    28,  § 

2.  Limitations, 

167 

1715,  ch.    27,  § 

5.  Same, 

171 

1819,  ch.    28,  § 

1.  Same, 

2&» 

ib. 

Same, 

300 

ib. 

Same, 

358 
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UTES,  cit 

1819,  ch. 

28,  § 

1.  Same, 

page  686 

1822,  ch. 

85. 

Land  law, 

603 

1801,  ch. 

25. 

Loan, 

375 

1835,  ch. 

19.  § 

6.  Motion, 

204 

1809,  ch. 

69. 

Same, 

349 

1835,  ch. 

19. 

Same, 

437 

1799,  ch. 

8. 

Money  lost  at  gaming, 

406 

1784,  ch. 

22,  § 

15.  Nuncupation, 

620 

1804,  ch. 

1,§ 

19.  Public  road, 

58 

1811,  ch. 

60. 

Private  way. 

68 

1846,  ch. 

7. 

Probate, 

261 

1785,  ch. 

12. 

Same, 

262 

1846,  ch. 

65,  § 

7.  Pleading, 

818 

1820,  ch. 

25. 

Practice, 

423 

1862,  ch.  152,  § 

2.  Same, 

647 

1881,  ch. 

90. 

Registration, 

260 

1831,  ch. 

90,  § 

L  Same, 

191 

ib. 

Same, 

372 

1846,  ch. 

65. 

Replevin, 

392 

1847,  ch. 

191. 

Revivor, 

296 

1861,  ch. 

181. 

Sapersedeas, 

106 

1756,  oh. 

4. 

Sett-off, 

124 

1807,  ch. 

81. 

Sureties, 

296 

1817,  oh. 

119. 

Same, 

296 

1843,  ch. 

32. 

Security  and  endorser, 

861 

1842,  oh. 

130,  § 

1.  Same, 

362 

1850,  ch.  121. 

Sale  under  deed  of  tntsl. 

649 

1850,  oh. 

60,  § 

1.  Sealed  instruments, 

499 

1827,  ch. 

64. 

School  lands, 

369 

1831,  ch.  107. 

Trustee, 

297 

1850,  ch. 

72. 

Turnpike  company. 

427 

1831,  ch. 

42. 

Same, 

475 

1849,  ch. 

172. 

Same, 

476 

1844,  ch.  167. 

Usury, 

697 

1860,  ch. 

54. 

Widow, 

366 

STATUTE  OF  LIMITATIONS. 
See  LuciTATioNB. 

STAY  OF  EXECUTION. 

1.  lAabUUy  of  ttm^r.  The  stay  of  execution  is,  in  eflTect,  a  confession  of 
judgment,  and  the  stayor  is  liable  under  the  law  applicable  to  such 
judgment,  and  not  otherwise.  It  cannot  be  !br  a  part  of  the  debt  only, 
or  for  a  greater  or  less  term  than  that  limited  by  law,  or  otherwise 
varied  from  the  general  rule.    RoberU  vs.  Orot$j  283. 

2.  Same,    A  conventional  stay  of  an  exeotltion,  which  varies  from  tb 
general  law,  is  a  mere  contract,  and  not  the  final  and  conclusive  jud. 
ment  which  the  law  contemplates.    So,  where  a  stayor  consented  to 
stay  the  whole  debt  for  a  shorter  period  than  the  eight  months  allowed 
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by  law,  he  incarred  the  obligation  of  atayor,  but  no  execution  can  be 
issued  against  him  until  the  full  period  of  eight  months  has  elapsed. 
76. 

SURETY. 

See  Motion. 

TECHNICALITIES. 
4.    In  criminal  proMcutiont,    The  day  has  passed  when  the  guilty  can  be 
rescued  upon  mere  technicalities ;  the  legislature  has  wisely  willed  it, 
and  the  courts  will  favor  rather  than  obstruct  a  reform  so  just  and 
salutary  in  our  criminal  jurisprudence.    Isham  vs.  Tfie  State^  112. 
See  Husband  and  Wife. 

TENANTS  IN  COMMON. 
1.  Right  of  redemption,  Potaemon.  When  an  equity  of  redemption 
descends  to  pcveral  as  tenants  in  common,  each  one  has  a  right  to 
redeem,  or  to  bring  suit  to  enforce  the  equity  on  behalf  of  the  others, 
without  express  authority.  The  act  of  one  is  the  act  of  all  in  any  legal 
proceeding  necessary  to  secure  the  right  and  possession,  and  the  law 
in  such  case  implies  an  authority  in  each  to  act  for  the  others.  So,  if 
one  makes  a  tender,  which  is  accepted,  and  the  party  put  in  posses- 
sion, it  would  be  the  possession  of  all  the  tenants  in  common.  Otnirji 
et  al.  vs.  Gentry^  et  al.,  87. 

3.  A%  affected  by  aUUuie  of  limitationf.  Adoerse  po$8esnon  of  co-tenant.  An 
actual  ouster  must  be  clearly  established,  in  order  to  give  effect  to  the 
statute  of  limitations  in  favor  of  one  tenant  in  common  against  anoth- 
er ;  as  nothing  but  an  actual  ouster,  or  what  is  held  its  equivalent, 
can  give  a  tenant  in  common  an  exclusive  possession.  Hubbard  aitd 
Wood  vs.  Wood^i  leieee^   279. 

4.  Same.  The  presumption  is  against  an  adverse  possession  between  pri- 
vies. Therefore,  the  possession  of  one  tenant  in  common,  being  con- 
sistent with  the  right  of  the  other,  and  in  support  of  their  common 
title,  the  statute  of  limitations  must  be  strictly  construed  in  favor  of 
the  co-tenant  not  in  actual-  possession.    lb. 

5.  Evidmee  of  dtmeein.  An  exclusive  adverse  possession  by  one  tenant 
in  common  of  the  whole  tract  of  land,  or  the  exclusive  receipt  of  the 
rents  and  profits ;  no  demand  being  made  by  the  other  tenant  during 
the  period  prescribed  in  the  statute  of  limitations,  or,  If  such  demand 
be  made  it  is  refused  and  the  title  denied,  may  be  evidence  of  a  dis- 
seisin, or  actual  ouster.    lb. 

TRESPASS. 

1.  Right  of  action.  TrwUee.  Where  real  estate  is  settled  by  a  decree  of 
the  chancery  court,  upon  a  trustee,  for  the  use  and  benefit  of  a  feme 
covert^  who  remains  in  possesnion  of  the  premises,  such  possession  of 
the  cestui  que  truel,  is  the  possession  of  the  trustee.  Upon  his  accep- 
tance of  the  trust,  the  trustee  instantly  becomes  vested  not  only  with 
the  right  of  possession,  but  in  legal  contemplation,  with  the  actual 
possession  also,  and  may   maintain  trespass  against  a  wrong-doer 
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having  no  title,  although  the  decree  creating  said  trusty  be  technically 
imperfect,  and  does  not  vest  him  with  the  absolute  legal  title.  Rogtra 
V8.  WkU$^  68. 
3.  Right  of  aelion,  Pottemon,  A  party  in  actual  possession  under  grant, 
even  though  it  be  adverse  to  an  older,  valid  and  subsisting  title,  is  to 
be  reg^ded  as  in  possession  to  the  extent  of  the  boundaries  of  his 
grant,  and  may  maintain  trespass  against  any  wrong-doer  having  no 
title  or  authority  to  enter.  Roach  vs.  Boyd^  185. 
See  Land  Law. 

TITLE. 

2.  Modes  of  acquiring.  All  the  modes  of  acquiring  title  to  real  property, 
known  to  our  law,  are  reducible  to  two— viz  :  detcent,  where  the  title 
is  vested  in  the  heir  by  operation  of  law ;  and,  purchaMy  which,  in 
contradistinction  to  descent,  includes  all  other  methods  of  acquiring 
title  to  land.    HxMard  and  Wood  vs.  Wood^s  letsee,  279. 

TRUST. 

3.  In  ezelution  cfihe  marital  riyld.  Duration,  Where  an  estate  is  settled 
upon  a  trustee  for  the  sole  use  and  benefit  of  a/«fiM  covert  free  from  the 
use,  control  or  creditors  of  the  husband,  the  interest  of  the  trustee 
continues  no  longer  than  the  purposes  of  the  trust  demand.  The  object 
being  to  protect  the  property  against  the  marital  rights  of  the  hus- 
band, upon  his  death,  all  the  purposes  of  the  trust  are  accomplished. 
The  wife's  right  becomes  absolute  in  her  as  before  marriage,  and  the 
interest  of  the  trust  is  at  an  end.    Rogers  vs.  White^   69. 

TRUSTEE. 

1.  Where  one  resigns  and  another  appointed  by  the  count  without  vesture  of 
title.  Act  of  IBdl.  ch,  101 .  Where  a  trustee  tenders  his  resignation  to 
the  chancery  court,  under  the  act  of  1831,  ch.  107,  which  is  accepted, 
and  another  appointed  in  his  stead,  without  a  formal  vestiture  of  title 
in  the  trust  fund,  upon  the  discharge  of  the  first  trustee,  by  implica- 
tion of  law  the  title  is  transferred  to  and  becomes  vested  in  his  suc- 
cessor, appointed  by  the  court.  Wooldrige  et  al.  vs.  The  Planter's 
^nJbetal.,  297. 
See  Limitations.   Chancery.    Rbicainder.    Trespass. 

TURNPIKE  COMPANY. 

1.  Damages  to  land.  Act  of  1850,  eh.  72,  §  5.  Upon  the  return  into  the 
circuit  court  of  the  verdict  of  a  jury  appointed  under  the  act  of  1850, 
ch.  72,  to  assess  the  damages  sustained  by  the  owner  of  lands  through 
which  a  turnpike  road  may  be  located,  under  said  act  either  party 
have  the  right  to  except  to  such  verdict  and  make  good  their  excep- 
tions by  proof  before  the  court.  The  court  is  the  exclusive  trier  of 
such  exceptions,  and  may  allow  them  and  order  a  new  jury  as  before, 
or  disallow  them  and  adopt  the  verdict  of  the  jury  as  the  judgment  of 
the  court.  The  idea  of  a  jury  trial  in  court  is  expressly  excluded  by 
the  act.     GlarksvUle  d:  Hopkinsville  Turnpike  Co.  vs.  Atkvtson,  426. 

2.  Same,  How  the  jury  are  to  proceed,  A  jury  appointed  under  the  act 
of  1850,  ch.  72,  §  5,  to  assess  damages  against  a  turnpike  company,  as 
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directed  in  said  act,  are  to  determine  the  sam  as  damages  to  be  paid, 
upon  a  view  of  the  premiseii.  Thej  are  to  view  the  ikcta  and  deter- 
mine the  case  upon  the  evidence  of  tiieir  own  senaea,  and  not  upon  the 
endence  of  witneseea  Ih. 
8.  8am0.  WhcBt  AaU  he  grounds  of  exception  to  report  of  purif.  Horn  mat- 
tern  of  exeeptum  to  be  proven.  It  is  good  canee  to  set  aside  the  verdict 
ot  a  jury  appointed  nnder  the  act  of  1850,  eh.  72,  §  5,  to  assess  dama- 
ges against  a  tompike  company :  1.  That  the  proceedings  are  irregu- 
lar. 2.  That  the  verdict  is  founded  npon  an  erroneoos  prinsiple.  3. 
That  the  damages  are  excessive.  Affidavits  of  an  ex  parte  character 
in  the  circuit  court,  in  proving  or  disproving  such  exceptions,  are 
irregular  and  unauthorized.  The  evidence  should  he  governed  by  the 
same  rule  as  in  other  cases,  giving  the  parties  an  opportunity  to  apply 
the  test  of  cross  examination.    76. 

I'SURY. 

See  Rn  Judicata. 

WAIVER. 

See  Chancebt, 

WARRANTY. 

See  Slate. 

WILL. 

1.  ^xeeutorif  eorUraet.  8aU  of  land  6y,  previoudy  dented.  Where  a  testa- 
tor by  executory  contract,  sells  land  which  he  had  previously  devised 
by  will;  in  the  view  of  a  court  of  equity,  such  sale  operates  as  a  revo- 
cation of  the  will  pro  tefUo,  provided  the  contract  of  sale  be  sach  as 
the  ooort  can,  in  view  of  well  settled  principles,  specifically  execute. 
Donokoo  vs.  Zm,  1  Swan  R.,  cited  and  approved.  BUAr  A  OiUonwaler, 
adm'rs.,  vs.  Snodgrau  dt  Lyomt  et  als.,  1. 

6.  Renduary  dauee,  Oonatruetion,  When  the  testator  bad  already  made 
provision  for  the  children  of  his  son,  J.  S.,  dec'd.,  and  by  the  residaary 
clause  of  the  will  bequeathed  ihe  fhnd  equally  to  all  his  heire,  "  ex- 
cept that  G.'s  children  "  (who  were  the  children  of  his  daughter  who 
had  been  twice  married,)  were  to  have  an  equal  part  or  one  share  with 
his  other  keire :  HeU  that  by  the  word  heirtj  the  testator  meant  hit 
childrenf  and  that  the  heirs  of  J.  8.  were  excluded.    /6.,  2. 

1.  Where  it  dedaree  apomr  to  eeUiandMhout  naminff  demee  of  the  power. 
Executor,  If  a  will  direct  an  estate  to  be  sold,  not  naming  a  donee  of 
the  power,  such  power  devolves  by  implication  npon  the  executor, 
provided  he  is  charged  with  a  distribution  ot  the  fhnd.  So,  where  a 
testator  appoints  his  executor,  and  directs  the  sale  of  his  real  estate, 
and  a  division  of  the  fund  among  his  legatees,  bot  does  not  say  by 
whom  the  land  is  to  be  sold  or  the  fnnd  to  be  distribated,  it  being  th«> 
duty  of  the  executor  to  pay  legacies,  he  ha-  power  nnder  such  will,  to 
raise  the  flind  by  a  sale  and  conveyan  of  the  land.  Loekart  vs. 
NorUtmflton,  818.  '^ 

1.  Gonetruetion.  Bappiying  wrde.  In  the  construction  of  a  will  all  \i9 
parts  are  to  be  construed  with  reference  to  each  other.    The  entire 
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'f^  instnmieiit,  and  not  diqoiated  parts  of  it,  are  to  be  conridered  in  ascer- 

^  taining  the  intenlioii  of  the  testator,  and  words  may  be  supplied  in 

*^  order  to  effeotoate  his  intention  i^en  it  is  obrions  from  the  context. 

8wy>9on  et  al.  y&  Smith  ^t  al.,  894. 

"*          2.  AppUeatum  cf  ths  prmcipU  that  wordt  may  be  tupplied  in  a  wlL    There 

^^'  mnst  be  connexion  by  grammatical  constraction,  direct  words  of  refer- 

'^  ence,  or  by  the  declaration  of  some  common  purpose  between  distinct 

^  beqnests  in  a  will,  to  justify  the  drawing  in  aid  the  special  terms  of 

^  -  one  bequest  to  construe  another.    And  this  is  so,  although  there  may 

""^  be  no  apparent  reason  except  the  different  wording  of  the  clauses,  to 

a  I  presume  that  the  testator  had  a  different  purpose  in  view.    lb. 

1.  OapaeUy  of  inf&nU  to  make  vnll  of  pertonalty.    An  infant  may  make  a 
*^'  testament  of  chattels,  if  a  male,  at  the  age  of  fourteen ;  and  if  a  f e- 

male,  at  the  age  of  twelve  years.    JDavU  vs.  Bauyh,  ex'r.,  477. 

2.  Same,  Origin  cf  the  rule.  The  rule  as  to  the  capacity  of  infiinf  s  to 
dispose  of  personal  property  by  will  is  derived  originally  from  the 
civil  law,  and  was  adopted  by  the  Bnglish  ecclesiastical  courts  having 
jurisdiction  of  the  subject  of  wills  and  intestates'  estates.  Their  rules 
of  decision  upon  these  subjects  have  been  received  and  admitted  by 
immemorial  usage  as  a  part  of  the  common  law  of  England,  wliich 
system  has  been  adopted  by  us  so  far  as  it  is  consistent  with  the  nature 
and  genius  of  our  institutions,    lb. 

1.  Conetruetion.  Semainder.  Power  of  of^potnAmnt  in  tenant  for  life* 
Where  a  testator  devised  to  his  son  the  tract  of  land  upon  which  said 
son  then  lived,  during  his  life,  or  so  long  as  said  son  shall  continue  to 
reside  on  the  same,  at  his  death  or  removal  to  go  to  the  children  of  such 
son,  or  their  representatives,  in  fee,  with  a  discretionary  power  of  dis- 
position to  said  son.  at  any  time  before  his  death  or  removal  there- 
from, by  deed  or  will  to  convey  said  land  to  any  one  or  more  of  his 
4'  said  children,  so  as  to  vest  the  entire  estate  in  said  child  or  children. 

'^  provided  that  if  said  son  should  fail  to  exercise  said  power  of  disposi- 

^  tion,  that  said  children  should  take  equally  at  the  termination  of  the 

^^  particular  estate,  with  a  provision  that  the  wife  of  said  son,  (should 

^^  she  survive  him,)  should  have  a  life  estate  in  said  land;  such  a  remain- 

rfi  der  is  vested  in  all  the  children,  subject  to  the  special  devise  to  the 

wife,  and  could  only  be  defeated  by  the  botiajide  exercise  of  the  power 
^f  of  appointment    It  took  effect  at  the  death  of  the  son,  or  his  removal 

,{r  from  the  land,  provided  he  had  not  legally  exercised  said  power  of 

,i^  appointment    Upon  this  contingency  alone  the  remainder  depended, 

(ir  and  if  it  did  not  happen,  the  children,  whether  born  before  or  after 

9$  the  death  of  the  testator,  are  the  unquestionable  owners  of  the  estate. 

0  Boetidb  et  aL  vs.  Wintan  et  al.,  524. 

^  1.    Ometrvetion.    Executory  deetee.    It  is  a  rule  of  the  common  law,  well 

1^'  established,  that  a '      tation  of  an  estate  upon  the  contingency  of 

^  the  first  taker  dying    ithout  issue  or  heirs,  is  bad,  as  being  too  re> 

mote;  because  those  words  have  a  technical  meaning,  and  per  ee  are 
ri  taken  to  indicate  an  indefinite  failure  of  issue.    If  these  words,  there- 

^^  fore,  stand  alone  in  a  will,  they  must  be  construed  in  their  technical 
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tense ;  bat  the  meuiiiig  of  the  testator,  with  this  exception,  being  a 
question  of  intention,  the  iSzed  artificial  sense  of  the  words  referred  to 
will  be  controlled  by  any  clause  or  circnmstance  in  the  will  which 
goes  to  show  that  he  meant  by  the  ^  of  them  a  definite  failure  of 
issue,  or  a  failure  of  issue  at  his  death,  or  within  a  life  or  lives  in  be- 
ing and  twenty-one  years,  and  a  fraction  thereafter.  Vide  acts  of 
1852,  ch.  91.    BranUet  et  al.  vs.  BaUi,  et  al.,  654. 

2.  Sanu,  Scam,  Where  a  testator  dying  in  1849,  gave  his  estate  to  bis 
two  sons,  J.  and  T.,  in  equal  proportions  to  them  and  their  heirs  for- 
ever, creating  a  limitation  in  these  words:  <'if  the  said  J.  should  die 
before  my  son,  T.,  and  without  issue,  then  the  property  to  go  to  T. 
and  his  heirs  forever;' '  such  a  limitation  to  T.  is  a  good  and  valid  ex- 
ecutory devise,  and  upon  the  happening  of  the  contingency  contem- 
plated, vests  the  estate  in  him.    lb. 

1.  ConttnuHon.  Conjlicting  %ntmtum%.  Where  the  terms  of  a-  will  evince 
a  conflict  of  intention,  the  one  primary  and  the  other  secondary,  it  is 
a  well  settled  rule  that  the  primary  intention  must  always  prevail  over 
the  secondary.  Watt,  by  his  last  will  and  testament,  probated  in  Janu- 
ary, 1863,  bequeathed  freedom  to  his  slaves  in  tiiese  words :  "  I  direct 
that  all  my  slaves  be  set  free  and  sent  to  a  free  State,  at  my  expenise, 
as  soon  as  possible : "  Held^  that  the  freedom  of  the  slaves  was  the  pri- 
mary object  of  the  testator,  which  could  not  be  defeated  by  the  mere 
ftust  that  the  sending  the  slaves  to  a  ''free  State"  of  this  Union, 
(the  evident  meaning  of  the  testator,)  is  inconsistent  with  the 
laws  or  comity  of  Tennessee  ;  that  under  the  act  of  1853-4,  O.  L., 
which  embraces  all  slaves  who  have  heretofore  acquired  a  right  to 
freedom,  but  who  have  not  been  emancipated  by  the  county  court, 
they  are  required  to  be  sent  to  Liberia ;  but  that  the  fhnd  for  sndt 
purpose  cannot  be  a  charge  upon  the  estate,  but  must  be  raised  by 
hiring  the  slaves  under  the  provision  of  said  act,  or  from  some  other 
source.    Bwm  vs.  LcmccMw^  next  friend,  ftc.,  577. 

I .  Nuncupation,  To  make  a  nuncupative  will  valid,  it  must  be  made  in 
substantial  conformity  to  the  requirements  of  law,  and  it  must  clearly 
appear  that  the  deceased  understood  herself  at  the  time  to  be  making 
a  will.  So,  where  the  deceased  a  few  days  before  her  deatii,  stated  in 
the  presence  of  witnesses  how  she  wished  her  property  divided,  bat 
did  not  call  upon  any  one  to  bear  it  in  mind  as  her  will,  and  a  few 
hours  before  had  been  heard  to  say  that  she  wished  "  to  fix  op  her 
affairs,  but  it  was  too  late,  as  every  thing  had  to  be  recorded,"  such  a 
disposition  of  her  property  is  not  a  valid  nuncupation.  BidUy^  gnar- 
dian,  dxs.,  vs.  OoUman  et.  al.,  616. 
See  Emamcifation. 
WIDOW. 

See  Escheats. 

WITNESS. 

See  EviDBKOB.    PABnriBflHir.    Slardbb. 

WRIT. 
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